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Section  1. 

Having  explained  the  nature  and  operation  of  Alienation  by 
deeds  entered  into  by  private  persons,  which  derive  "rd."°^"* 
their  effect  from  the  consent  of  the  contracting  parties, 
we  shall  now  proceed  to  treat  of  those  assurances 
which  are  effected  by  matter  of  record ;  that  is,  where 
the  sanction  of  a  court  of  record  is  called  in  to  sub- 
stantiate, preserve,  and  be  a  perpetual  testimony  of 
the  transfer  of  property  from  one  person  to  another. 

Assurances  by  matter  of  record,  are,  i.  Private  acts 
of  Parliament;  11.  King's  grants ;  iii.  Fines;  and 
IV.  Common  recoveries. 

2.  Private  acts  of  Parliament  derive  their  origin  private  act. 
from  the  following  circumstances.     It  was  a  common 
practice,  so  early  as  in  the  reign  of  Edward  I.,  for  per- 
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sons  to  present  petitions  to  Parliament  for  relief  in 
private  affairs.  These  were  referred  to  certain  pre- 
lates, earls,  and  barons,  appointed  at  the  meeting 
of  every  Parliament  to  be  receivers  and  triers  of  peti- 
tions ;  who  upon  examination  of  the  contents  of  such 
petitions,  endorsed  upon  them  what  course  was  to  be 
pursued  by  the  petitioners  to  obtain  redress. 

3.  In  those  cases  where  the  petitioners  might  have 
relief  by  the  ordinary  course  of  law,  in  the  King's 
courts,  the  answer  was,  that  the  petitioners  might  sue 
at  common  law ;  and  sometimes  the  petition  Avas  re- 
ferred to  the  proper  court  in  which  the  case  was  de- 
terminable. But  when  the  petitioner  could  have  no 
relief,  without  a  new  law  made  by  an  act  of  Parlia- 
ment, either  in  that  particular  case,  or  which  might 
by  a  general  purview  extend  to  it,  the  petition  was 
referred  to  Parliament;  and  an  award  was  made  upon 
it  by  the  King  and  the  Lords,  or  by  the  Lords  alone 
and  sanctioned  by  the  King,  which  had  all  the  effect 
and  force  of  a  statute. 

4.  In  the  first  year  of  King  Henry  IV.  the  Commons 
indirectly  claimed  a  right  of  concurring  with  the  Lords 
in  the  consideration  of  petitions,  and  of  joining  in  the 
awards  made  upon  them ;  but  the  Archbishop  of  Can- 
terbury told  them,  in  the  King's  name,  that  they  were 
only  petitioners,  and  that  all  judgments  appertained 
to  the  King  and  to  the  Lords ;  unless  it  were  in  sta- 
tutes, grants,  subsidies,  or  such  like :  the  which  order 
the  King  would  from  that  time  be  observed.  It  be- 
came however  fully  established  in  the  reign  of  King 
Richard  III.,  that  no  award  could  be  made  on  a  private 
petition,  without  a  formal  and  complete  act  of  the 
whole  legislature ;  and  therefore  from  this  period  such 
awards  have  been  called  private  acts  of  Parliament, 
and  have  been  distinguished  in  the  statute  book  from 
public  ones. 

5.  A  private  act  is  described  by  Lord  Chief  Baron 
Comyas,  to  be  a  statute  which  concerns  only  a  par- 
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ticular  species,  or  thing,  or  person.     In  39  Eliz.  it  JJ^^-J^r^"" 
was  resolved  by  the  Court  of  King's  Bench,  that  the 
statute  21  Hen.  VIII.  c.  13.,  by  which  spiritual  per-  Holland's  case, 
sons  were  abridged  from  having  pluralities  of  livings,  "^  ^^^*  ^^' 
was  a  general  act,  because  it  concerned  the  whole 
spiritualty  in  general.     But  it  was  admitted,  that  the 
statute  18  Eliz.  c.  6.,  concerning  colleges  in  the  two 
universities,  and  the  colleges  of  Eton  and  Winchester, 
was  a  private  act.     It  was  also  observed  that  the  sta- 
tutes  13  Eliz.  c.  10.  and  18  Eliz.  c.  11.  concerning 
colleges,  deans  and  chapters,  hospitals,  parson,  vicar, 
or  any  other,  having  any  spiritual  or  ecclesiastical 
living,  were  general  acts ;  and  that  the  statute  1  Eliz. 
concerning  leases  made  by  bishops,  was  a  private  act,  sRep.  2.a. 
because  it  concerned  bishops  only,  who  are  but  a 
species  of  the  spiritualty. 

6.  It  is  also  said  in  the  same  case,  that  if  an  act  is  4  Rep.  7g.  a. 
special,  which  extends  ad  species,  a  midto  fortiori  it  is 
special  or  particular,  which  extends  ad  individua.    Now 
although  the  matter  be  special,  so  that  under  it  there 

be  no  individua,  yet  if  it  is  general  as  to  persons,  it  is  a 
general  act ;  but  if  it  concerns  aliquod  singulare,  sen 
ifidividuum,  although  it  be  general  as  to  persons,  it  will 
be  deemed  a  private  act.  So  although  the  act  as  to 
persons  be  general,  but  the  matter  thereof  concerns 
individua,  or  singular  things,  as  a  particular  manor- 
house,  &c.,  or  all  the  manors,  houses,  &c.,  in  one  or 
sundry  particular  towns,  or  in  one  or  divers  particular 
counties,  it  is  a  private  act. 

7.  It  is  further  laid  down  by  the  Court  in  that  case,  idem, 
that  every  act,  although  the  matter  thereof  concerns  in- 
dividua, or  single  things,  yet  if  it  touches  the  King  it  is  a 
public  act;  for  every  subject  has  an  interest  in  the  King, 

as  the  head  of  the  commonwealth.  And  it  was  resolved  piowd.228. 

231. 
in  the  case  of  Willion  v.  Berkely,  that  an  act  which 

was  made  in  35  Hen.  VIII.,  by  which  all  conveyances 

made  by  the  Lady  Catherine  (Henry's  Queen),  or  to 

her,  by  or  to  the  King,  should  be  valid,was  a  public  act. 


Samuel  v. 
Evani,  2  Term 
Rep.  5G9. 
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8.  In  a  public  act  there  may  be  a  private  clause,  as 
in  the  statute- 3  Ja.  I.,  the  clause  which  gives  the  be- 
nefices of  recusants  in  particular  counties  to  the  uni- 
versities, is  a  private  act.  The  statute  23  Hen.  VI. 
c.  9.  respecting  bail  bonds,  was  for  a  long  time  con- 
sidered as  a  private  act ;  but  in  a  modern  case  it  was 
held  to  be  a  public  one. 

9.  A  private  act  is  not  printed  or  published  among 
the  laws  of  the  sessions.  It  remains  however  enrolled 
among  the  public  records  ;  and  in  general  must  be 
specially  set  forth  and  pleaded,  otherwise  no  judge  or 

Unst.98.&.n,  jury  are  bound  to  take  notice  of  it.  But  it  has  lately 
been  a  practice  to  insert  a  clause  in  acts  of  a  private 
nature,  declaring  that  they  shall  be  deemed  public  acts. 

10.  In  modern  times  a  private  act  of  Parliament 
respecting  real  property,  which  is  usually  called  an 
estate  act,  is  a  conveyance  or  settlement  of  lands  or 
hereditaments,  made  under  the  immediate  sanction  of 
Parliament,  in  cases  where  the  parties  are  not  capable 
of  substantiating  their  agreements  without  the  aid  of 
the  legislature ;  and  where  the  carrying  such  agree- 
ments into  effect  is  evidently  beneficial  to  the  parties. 

11.  It  would  be  utterly  impossible  to  enumerate 
the  variety  of  cases  in  which  private  acts  of  Parlia- 
ment may  be  obtained.  A  few  of  them  shall  however 
be  mentioned.* 

12.  Where  a  person  is  tenant  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  under  a  will  or  set- 
tlement, and  he  has  either  no  children,  or  his  children 
are  under  age,  if  an  opportunity  offers  of  selling  the 
estate  to  great  advantage,  a  private  act  may  be  ob- 
tained for  vesting  such  settled  estate  in  trustees  in 
fee,  discharged  from  the  uses  of  such  will  or  settle- 
ment, upon  trust  to  sell  the  same,  and  to  lay  out  the 
money  in  the  purchase  of  other  lands,  to  be  settled  to 
the  same  uses. 

*  All,  or  most  of,  the  purposes  for  Avhich  private  acts  have  been  ob- 
tained, will  be  ascertained  by  reference  to  Mr.  BrauiweU's  analytical 
table  of  private  statutes. 
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13.  Where  a  person,  having  an  estate  in  strict  settle- 
ment, has  an  opportunity  of  making  an  advantageous 
exchange  with  another  person,  or  is  desirous  of  ex- 
changing his  settled  estate  for  another  estate,  whereof 
he  is  seised  in  fee,  a  private  act  may  be  obtained  for 
vesting  the  settled  estate  in  the  person  with  whom 
such  exchange  is  agreed  to  be  made,  or  in  the  tenant 
for  life  himself,  in  fee  simple,  and  limiting  the  estate 
taken  in  exchange  to  the  same  uses  to  which  the 
settled  estate  stood  limited. 

14.  Where  an  estate  limited  in  strict  settlement  is 
charged  with  the  payment  of  a  sum  of  money,  a  pri- 
vate act  may  be  obtained  for  vesting  the  whole  or  a 
competent  part  thereof,  in  trustees,  in  fee  simple, 
upon  trust  to  sell  the  same,  and  out  of  the  money 
to  pay  off  the  debts,  and  to  lay  out  the  surplus  in 
the  purchase  of  other  lands,  to  be  settled  to  the  old 
uses. 

15.  Where  a  tenant  for  life  has  no  power  of  making 
leases,  and  it  would  be  advantageous  to  the  estate  if 
it  could  be  let  for  a  long  term  of  years,  a  private  act 
may  be  obtained  for  enabling  the  tenant  for  life  to 
make  long  leases,  under  such  reservations  and  restric- 
tions as  are  necessary  to  render  such  leases  beneficial 
to  the  estate,  and  to  the  persons  in  remainder  and  re- 
version. 

16.  Where  a  tenant  for  life  has  expended  his  own 
money  in  making  improvements  beneficial  to  the  in- 
heritance, or  is  desirous  of  making  such  improvements; 
a  private  act  may  be  obtained,  enabling  him  to  charge 
the  estate  with  the  money  so  laid  out,  or  to  be  laid  out 
on  such  improvements. 

17.  Where  an  estate  is  vested  in  several  persons  as 
coparceners  or  tenants  in  common,  some  of  whom  are 
infants,  lunatics,  or  tenants  for  life;  and  a  fair  and  just 
partition  is  made  thereof:  a  private  act  may  be  ob- 
tained for  confirming  such  partition,  by  which  the 
infants,  lunatics,  or  remainder-men  will  be  bound;  and 
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each  person  to  whom  a  share  is  allotted  in  severalty, 
will  acquire  the  legal  estate  therein. 

18.  Where  a  male  infant  is  desirous  of  marrying, 
with  the  approbation  of  his  parents  or  guardians,  a 
private  act  may  be  obtained  enabling  him  to  make  a 
proper  settlement  on  such  marriage ;  to  be  as  valid  as 

Ret.  Pari.  V.  6.  if  he  was  of  age.  And  there  is  an  act  in  14  Edw.  IV. 
*  by  which  it  was  ordained  that  Henry  Duke  of  Buck- 
ingham should  be  taken,  reputed,  and  adjudged  as 
a  person  of  full  age,  and  that  all  things  by  him  or 
against  him  to  be  done,  should  be  of  such  force  and 
effect,  as  if  they  were  done  at  his  full  age. 

19.  Where  something  has  been  omitted  in  a  deed, 
which  is  absolutely  necessary  to  carry  it  into  execu- 
tion; or  where  there  has  been  a  palpable  and  evident 
mistake;  a  private  act  may  be  obtained  to  supply 
such  omission,  or  to  rectify  such  mistake. 

20.  Where  parishes  or  commons  are  agreed  to  be 
inclosed,  a  private  act  is  usually  obtained  for  that  pur- 
pose, called  an  inclosure  act,  of  which  there  are  a  vast 
number.  By  these  acts,  commissioners  are  appointed 
to  carry  the  intention  of  the  parties  into  execution ; 
who  are  directed  to  allot  and  award  to  the  parties  in 

Vide  41  Geo. 3.  Severalty,  such  portions  of  land  as  are  equivalent  to 
Farrerv.  Bii-    their  formcr  portions  of  common  fields,  or  to  their 
mm.""^  rights  of  common.     And  in  a  modern  case  it  was  re- 
solved, by  the  Court  of  King's  Bench,  that  by  the 
general  inclosure  act,  the  legal  title  to  an  allotment 
was  not  acquired  until  the  execution  and  proclamation 
of  the  commissioners'  award. 
Mode  of  passing      21.  Where  a  private  act  originates  in  the  House  of 
1'  '^^        ■      Peers,  the  mode  of  proceeding  is  thus, — a  petition  is 
presented  to  the  House  signed  by  all  the  parties  in- 
terested in  the   act,  stating  the  facts,  and  that  the 
petitioners  can  only  be  relieved,  or  obtain  what  they 
require,  by  means  of  the  power  and  authority  of  the 
legislature;  and  praying  leave  to  bring  in  a  bill  for  the 
purpose.     This  must  be  presented  by  a  peer,  and  an 
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order  of  the  House  is  made,  referring  the  petition  to 
two  of  the  Judges,  who  are  directed  to  summon  all 
persons  concerned  in  the  bill  before  them,  and  after 
hearing  them  and  perusing  the  draft  of  the  bill,  to  re- 
port to  the  House  the  state  of  the  case,  and  their 
opinions  thereon,  under  their  hands,  and  to  sign  the 
draft  of  the  bill. 

22.  The  petition  is  then  carried  to  the  two  Judges 
to  whom  it  is  referred,  together  with  a  draft  of  the 
bill ;  of  which  all  the  recitals  must  be  proved  before 
them,  in  the  same  manner,  and  by  the  same  evidence, 
as  in  a  trial  in  ejectment.  The  Judges  make  their 
report  to  the  House  of  Peers ;  and  if  they  approve  of 
the  draft  of  the  bill,  they  sign  it,  and  certify  that  it  is 
proper  for  effectuating  the  purposes  intended. 

23.  The  bill  is  then  brought  into  the  House  of  Peers, 
read  twice,  and  committed.  The  same  proofs  must 
be  submitted  to  the  committee  of  Lords,  which  were 
produced  before  the  two  Judges  ;  and  afterwards  the 
chairman  reports  it  to  the  House.  It  is  then  read  a 
third  time,  and  sent  to  the  House  of  Commons,  where 
it  goes  through  the  same  forms,  and  is  then  sent  back 
to  the  House  of  Peers  to  receive  the  royal  assent. 

24.  Where  a  private  act  of  Parliament  originates  in 
the  House  of  Commons,  a  petition  is  presented  signed 
by  the  parties  who  are  suitors  for  such  act,  stating  the 
facts,  and  praying  leave  to  bring  in  a  bill ;  which  pe- 
tition is  presented  to  the  House  by  a  member.  A  mo- 
tion is  then  made  that  it  be  referred  to  a  committee, 
to  examine  the  allegations  in  the  petition.  The  evi- 
dence must  be  produced  before  this  committee,  and 
when  concluded,  the  chairman  makes  his  report,  and 
moves  for  leave  to  bring  in  a  bill,  pursuant  to  the 
petition.  The  bill  is  then  brought  in,  read  twice,  and 
committed ;  all  the  evidence  is  again  produced  before 
the  new  committee,  which  the  chairman  reports  to  the 
House,  and  moves  that  the  bill  be  engrossed.  It  is 
then  read  a  third  time,  and  sent  to  the  House  of  Peers. 
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There  it  is  twice  read,  and  then  committed.  The 
evidence  is  again  produced  before  the  committee  of 
the  House  of  Peers ;  the  lord  in  the  chair  reports  the 
bill  to  the  House,  it  is  read  a  third  time,  and  then  re- 
ceives the  royal  assent. 

25.  The  consent  of  all  parties  in  being,  and  capable 
of  consenting,  who  have  the  remotest  interest  in  the 
property  affected  by  a  private  act,  is  expressly  re- 

2Couun.345.  quired ;  unless  (says  Sir  W.  Blackstone),  such  consent 
appears  to  be  perversely,  and  without  any  reason, 
withheld. 

26.  Where  infants,  lunatics,  or  other  persons  in- 
capable of  acting  for  themselves,  are  to  be  bounH  by 
a  private  act  of  Parliament,  a  full  equivalent  must  be 
given  to  them  in  lieu  of  what  is  taken  from  them  by 
the  act ;  and  in  general  the  legislature  will  not  suffer 
the  property  of  persons  of  this  description  to  be  alter- 
ed by  a  private  act  of  Parliament,  unless  it  clearly 
appear  that  they  will  be  benefited  by  such  alteration. 

hi.  A  general  saving  is  now  always  added  to  every 
private  act  of  Parliament  of  the  rights  and  interests  of 
the  Crown,  and  of  all  private  persons  ;  except  those 
whose  consent  is  given  or  purchased,  and  of  all  per- 
sons claiming  under  them,  who  are  therein  particu- 
larly enumerated  and  named. 

28.  By  a  number  of  standing  orders  made  at  diffe- 
rent times  by  the  Houses  of  Lords  and  Commons, 
every  sort  of  precaution  appears  to  have  been  adopted 
by  the  legislature,  to  prevent  the  possibility  of  sur- 
prise or  fraud  in  obtaining  private  acts,  and  particu- 
larly as  to  estate  bills,  which  must  be  referred  to  two 
Judges  to  report  on  the  facts,  and  the  propriety  of  the 
bill:  but  still  there  have  been  some  cases  in  which 
great  imposition  has  been  practised  on  Parliament  by 
false  evidence. 

29.  With  respect  to  the  operation  of  a  private  act 
of  Parliament,  it  is  as  powerful  and  effective,  if  duly 
and  properly  obtained,  in  transferring!  the  legal  estate 


vide 

34  Geo.  ni. 

c.  66. 


Operation  of  a 
private  act. 
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in  lands  from  one  person  to  another,  and  in  binding 
all  those  who  are  intended  to  be  bound  by  it,  and 
whose  rights  are  not  saved,  as  a  public  one.  But  it 
has  been  always  held  that  a  private  act  does  not  bind 
strangers,  even  before  the  general  practice  of  insert- 
ing a  saving  clause  in  it  was  adopted. 

30.  Thus  in  21  Hen.  VII.  it  was  adjudged,  in  the  SRep.  las.o. 
case  of  the  Prior  of  Castleacre  and  the  Dean  of  St. 
Stephen's,  that  the  act  1  Hen.  V.  c.  7.,  which  gave 

the  lands  of  priors  aliens  to  the  King,  did  not  extin- 
guish an  annuity  of  the  Prior  of  Castleacre,  which  he 
had  out  of  a  rectory,  parcel  of  a  priory  alien ;  though 
there  was  not  any  saving  in  the  act. 

31.  So  in  a  case  in  8  Jac,  where  the  question  was,  Bamngton's 
whether  the  act  22  Edw.  IV.   c.   7.,   which  under  "rcp.  ise. 
certain  circumstances   authorizes  the  proprietors  of  ^°^^*  ^^^' 
grounds  in  forests,  after  a  felling,  to  inclose  them,  with- 
out the  King's  licence,  for  seven  years,   to  preserve 

the  springing  wood,  should  be  construed  so  as  to  ex- 
clude persons  having  right  of  common. 

i  ,  Upon  this  point  Lord  Coke  reports,  that  the  Judges 
of  the  Court  of  Common  Pleas  were  of  opinion  the 

.commoners  were  'not  bound  by  the  statute,  for  the 
;'  following  reasons  : — **  It  appears  by  the  preamble  be- 
tween what  persons,  and  for  and  against  what  persons 
this  act  was  made  ;  and  the  parties  to  this  great  con- 
tract by  act  of  Parliament,  are  the  subjects  having 
Avoods,  &c.  within  forests,  chaces,  and  purlieus  of  the 
one  part ;  and  the  King,  and  the  other  owners  of  the 
forests,  chaces,  and  purlieus,  of  the  other  part.  So 
that  the  commoners  are  not  any  of  the  parties  between 
whom  this  act  was  made :"  and  cited  the  case  of  the 
Prior  of  Castleacre. 

32.  In  a  subsequent  case  Lord  Hale  said — '*  Every  Lucy  v. 

.  "^     Livingston, 

man  is  so  far  party  to  a  private  act  of  Parliament,  as  i  Vent.  i7G. 
not  to  gainsay  it ;  but  not  so  as  to  give  up  his  interest. 
'Tis  the  great  question  in  Barrington's  case,   8  Co. 
The  matter  of  the  act  there  directs  it  to  be  between 
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the  foresters  and  the  proprietors  of  the  soil ;  and  there- 
fore it  shall  not  extend  to  the  commoners,  to  take 
away  their  common.  Suppose  an  act  says,  whereas 
there  is  a  controversy  concerning  land  between  A.  and 
B.,  'tis  enacted  that  A.  shall  enjoy  it :  this  does  not 
bind  others,  though  there  be  no  saving;  because  it 
was  only  intended  to  end  the  difference  between  those 
two." 
Bars  an  estate  33.  It  was  fomicrly  the  usual  practice,  where  a 
maindersoveV.  tcnaut  in  tail  applied  for  a  private  act  of  Parliament 
to  bar  his  estate  tail,  and  convert  it  into  a  fee  simple, 
that  the  persons  in  remainder  and  reversion  should  give 
their  consent  to  the  act.  But  although  such  consent 
be  not  given,  yet  an  estate  tail,  and  all  the  remainders 
over,  and  also  the  reversion,  may  be  barred  by  a  pri- 
vate act  of  Parliament.  This  point  is  fully  establish- 
ed in  an  opinion  given  by  the  late  Mr.  Booth  on  the 
following  case. 
Cases  and  Dpi-  34.  The  Dukc  of  Kingston  being  tenant  for  life 
vol.  2'.  400.  under  the  will  of  Evelyn  Duke  of  Kingston,  with  re- 
mainder to  his  first  and  other  sons  successively  in  tail 
male,  remainder  to  Granville  Earl  Gower  in  tail  male, 
with  several  remainders  over,  and  having  no  son, 
agreed  with  Lord  Gower- for  the  purchase  of  his  in- 
terest in  the  estates  thus  devised,  in  consideration  of 
21,000/.  ;  and  in  order  to  carry  this  agreement  into 
execution,  the  Duke  and  Lord  Gower,  without  the 
consent  of  any  of  the  persons  in  remainder,  applied 
for  an  act  of  Parliament,  stating  the  preceding  facts, 
and  stating  that  although  Lord  Gower  was  enabled 
by  law,  with  the  concurrence  of  the  duke,  to  bar  the 
remainder  in  tail  vested  in  him,  and  all  the  remainders, 
and  the  reversion  expectant  thereon,  yet  as  the  pre- 
mises agreed  to  be  purchased  by  the  duke  were  limit- 
ed, after  his  death,  to  his  first  and  other  sons  in  tail 
male,  they  could  not  be  vested  in  him  in  fee  simple, 
without  the  aid  of  an  act  of  Parliament. 

A  private  act  was  accordingly  obtained,  by  which 
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it  was  enacted,  that  the  estates  in  question  should  be 
vested  in  two  persons,  and  their  heirs,  freed  from  the 
uses  declared  in  the  late  duke's  will,  and  should  be 
to  the  use  of  the  then  duke  and  his  heirs ;  and  other 
estates  of  equal  or  greater  value  were  vested  in  two 
persons,  to  the  use  of  the  Duke  of  Kingston  for  life, 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  his  first  and  other  sons  successively 
in  tail  male,  remainder  to  the  duke  in  fee,  with  a  ge- 
neral saving  of  the  rights  of  all  persons,  except  the 
duke  and  his  heirs,  and  the  first  and  other  sons  of  his 
body,  and  their  heirs  male,  and  Lord  Gower  and  the 
heirs  male  of  his  body,  and,  all  persons  claiming  any 
estate  in  the  premises  under  the  will  of  Evelyn  Duke 
of  Kingston. 

The  Duke  of  Kingston  being  desirous  of  selling  one 
of  the  estates  vested  him  in  in  fee  under  this  act, 
a  doubt  was  suggested  touching  the  effect  of  the  act, 
with  respect  to  the  persons  claiming  under  the  late 
duke's  will,  in  remainder,  expectant  on  the  determin- 
ation of  the  estate  tail  vested  in  Lord  Gower ;  how 
far  their  rights  and  interests  were  barred  by  the  act ; 
as  well  in  the  estate  whereof  the  uses  were  discharged 
by  the  act,  as  in  the  estates  settled  by  way  of  equiva- 
lent ;  the  same  being  limited  to  the  duke  in  fee  simple, 
upon  failure  of  issue  male  of  his  own  body,  and  to  the 
uses  limited  in  the  will. 

In  answer  to  this  objection,  Mr.  Booth  gave  an  opi- 
nion, that  even  supposing  the  rules  and  orders  of  the 
House  of  Peers,  with  respect  to  summoning  all  per- 
sons concerned  in  interest  to  appear  and  consent, 
were  not  observed,  this  would  not  invalidate  the  act, 
for  either  House  of  Parliament  might  dispense  with 
their  own  orders,  whenever  they  thought  fit ;  but  here 
was  no  grievance,  no  irregularity.  The  rights  of  the 
persons  in  remainder,  after  Lord  Gower's  estate  tail, 
were  of  no  value,  since  by  a  common  recovery  duly 
suffered,  those  rights  could  be  annihilated  in  the  next 
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term ;  as  the  parties  were  obliged  to  go  to  Parliament, 
they  were  advised,  and  rightly  advised,  that  to  suffer 
four  recoveries  (for  the  lands  lay  in  four  counties) 
would  be  to  go  to  a  needless  expense  :  for  that  in  a 
case  where  parliamentary  assistance  was,  on  other 
accounts,  indispensably  necessary,  there  the  Parlia- 
ment would  so  frame  their  words,  which  were  to  be- 
come a  law,  as  to  have  the  same  force  and  operation, 
and  to  bar  all  rights  that  would  be  barred  by  a  com- 
mon recovery.  Frudra  fit  per  plura  quod  fieri  potest 
per  pauciora,  was  a  rule  of  equity,  reason,  and  good 
sense. 

35.  The  doctrine  here  laid  down  by  Mr.  Booth  has 
been  fully  confirmed  by  a  modern  case,  in  which  Lord 
Chancellor  Apsley  held  that  a  private  act  of  parliament 
would  bar  an  estate  tail,  and  all  the  remainders  ex- 
pectant thereon,  and  also  the  reversion,  although  the 
rights  of  the  remainder-men  were  not  expected  in  the 
saving. 
Ki!Si\mb  ^^-  I^obest  Westby  being  tenant  for  life,  under  a 
697.  settlement  of  an  estate  in  Lancashire,  with  remainder 

in  fee  to  four  persons,  as  heirs  at  law  to  the  settlor ; 
and  being  tenant  in  tail  of  another  estate  in  Yorkshire, 
with  remainders  over,  under  which  the  defendant  John 
Westby  claimed  ;  and  having  occasion  for  money  to 
pay  tlebts,  and  one  of  the  heirs  at  law  being  an  infant, 
4  Geo. 2.  c. 2i>.  a  private  act  was  obtained  in  1731,  on  the  application 
of  Robert  AYestby,  and  the  heirs  at  law,  by  which  a 
part  of  the  Lancashire  estate  was  vested  in  trustees, 
to  be  sold  for  payment  of  Robert  Westby's  debts  : 
and  the  Yorkshire  estate  was  vested  in  trustees,  to 
the  use  of  Robert  Westby  for  life,  with  limitations 
over,  as  in  the  settlement ;  with  a  power  for  Robert 
Westby,  in  case  of  failure  of  issue  male  of  his  body, 
to  charge  the  Lancashire  estate  with  a  sum  of  money. 
The  saving  clause  at  the  end  of  the  act  saved  the 
rights  of  all  persons,  except  those  of  Robert  Westby, 
of  the  reversioners  of  the  Lancashire  estate,  and  of 
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the  heirs  and  issues  of  Thomas  Westby  :  but  \\6  ex- 
ception of  the  heirs  or  issue  of Westby,  under 

whom  the  defendant  John  Westby  claimed. 

Robert  Westby,  by  deed  in  1732,  executed  his 
power,  and  died  without  issue,  having  devised  the 
money  charged  by  the  execution  of  the  power  to  his 
executors,  upon  several  trusts. 

Upon  a  bill  filed  by  the  executors  to  have  the  sums 
raised  which  were  charged  by  Robert  Westby,  a 
question  arose,  whether  the  power  given  by  the  act  of 
Parliament,  to  charge  the  Yorkshire  estate,  could  take 
place  against  the  defendant  John  Westby,  who  claimed 
under  — - —  Westby,  the  person  entitled  in  remainder 
upon  the  death  of  Robert  Westby  without  issue. 
Lord  Apsley  was  clearly  of  opinion,  that  Robert 
Westby  being  tenant  in  tail  of  the  Yorkshire  estate, 
the  right  of  those  in  remainder  was,  and  was  meant 
to  be,  barred  by  the  act  ;  and  that  there  was  no  occa- 
sion to  except  their  rights,  as  was  done  in  other  cases 
where  the  act  passes  upon  the  application  of  a  tenant 
for  life  ;  for  Robert  Westby  being  tenant  in  tail, 
might  have  barred  the  remainder  by  a  recovery :  and 
therefore  this  case  differed  from  that  of  the  Duke  of  infra,  §  is. 
Somerset,  who  procured  an  act  of  Parliament  for  the 
exchange  of  livings  :  he  was  only  tenant  for  life  ;  and 
the  right  of  those  in  remainder  not  being  excepted  out 
of  the  saving  clause,  they  were  not  bound  by  the 
act. 

37.  But  where  a  tenant  for  life  enters  into  an  agree-  But  not  aw- 

.  .  °  mainder  after 

ment  to  convey  the  lee  simple,  and  a  private  act  of  an  estate  for 
Parliament  is  passed  for  establishing  such  agreement, 
in  which  is  a  saving  of  the  rights  of  all  persons,  not 
parties  to  the  act,  it  will  not  affect  the  persons  entitled 
to  the  remainder  expectant  on  the  life  estate. 

38.  Thus,  in  the  case  alluded  to  by  Lord  Apsley  in  Provost  of  Eton 
Westby  V.  Kiernan,  it  appeared  that  Charles  Duke  of  3w5;.r!"S 
Somerset  having  the  honour  of  Petworth,  was  de- 
sirous of  acquiring  the  rectory  appendant  to  it,  which 
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belonged  to  Eton  College  ;  and  not  having  any  bene- 
fice or  advowson  whereby  he  could  tempt  the  College 
to  give  him  the  rectory  of  Petworth  in  exchange,  he 
applied  to  and  prevailed  on  the  Crov^^n  to  give  to  the 
college  the  advowson  of  Worplesdon,  and  the  duke 
in  return  agreed  to  give  to  the  Crown  the  rectory  of 
Overblowes  as  an  equivalent.  Whereupon  it  was 
agreed  that  the  advowson  of  Worplesdon  should  be 
vested  in  Eton  College,  the  rectory  of  Petworth  in  the 
Duke,  and  the  rectory  of  Overblowes  in  the  Crown, 
for  ever. 
'  This  agreement  was  confirmed  by  a  private  act  of 

Parliament  in  4  &  5  Will,  and  Mary,  whereby  it  was 
enacted,  that  the  advowson  of  Overblowes  should  be, 
and  thereby  was  vested  and  settled  in  their  Majesties 
and  their  successors,  in  right  of  their  Crown,  for  ever : 
that  the  advowson  of  Worplesdon  should  be  settled  and 
vested  in  the  provost  and  college  of  Eton,  and  their 
successors,  for  ever  ;  and  that  the  advowson  of  Pet- 
worth should  be,  and  was  thereby  vested  in  the  Duke 
and  Duchess  of  Somerset  and  their  heirs,  with  a  saving 
of  the  rights  of  all  persons  (other  than  their  Majesties, 
&c,  the  Duke  and  Duchess  of  Somerset  and  their 
heirs,  and  Eton  College  and  their  successors,)  to  the 
said  advowsons,  or  any  of  them. 

It  was  afterwards  discovered,  that  by  a  settlement 
made  previous  to  this  act,  the  rectory  of  Overblowes 
was  limited  to  the  use  of  the  Duchess  of  Somerset  for 
life,  remainder  to  her  son  Algernon  Earl  of  Hertford 
in  tail  male,  remainder  to  the  issue  female  of  the 
Duchess ;  and  that  Lord  Hertford  having  died  with- 
out issue  male,  the  rectory  vested  in  his  sister  Lady 
Catherine,  who  married  Sir  W.  Wyndham,  and  died 
leaving  Charles,  afterwards  Earl  of  Egremont,  her 
eldest  son,  who  died,  leaving  George  Earl  of  Egremont 
his  eldest  son. 

It  was  admitted  on  both  sides,  that  upon  the  death 
of  the  Duke  of  Somerset,  the  rectory  of  Overblowes 
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vested  in  Lord  Egremont;  because  he  was  within  the 
general  saving  of  the  act. 

39.  Private  acts  are  construed  in  the  same  manner  construction  of 

■,      •        r(^  f.  t  private  acts. 

as  conveyances  that  derive  their  effect  from  the  com- 
mon law ;  therefore  where  any  doubt  arises  upon  the 
coilstruction  of  a  private  act,  the  Court  will  consider 
what  the  object  and  intention  of  the  parties  was  in 
obtaining  the  act ;  and  will,  if  possible,  give  effect  to 
that  intention. 

40.  In  the  case  of  the  provost  of  Eton  v.  the  Bishop  Ante,  §38. 
of  Winton,  which  has  been  already  stated,  the  Crown 
having  lost  the  advowson  of  Overblowes,  to  which 

Lord  Egremont  became  entitled,  claimed  from  the 
College  of  Eton  the  advowson  of  Worplesdon,  and 
presented  to  it ;  upon  the  principle  that  the  whole 
transaction  became  void  by  the  defect  of  title  in  the 
Duke  of  Somerset  to  the  advowson  of  Overblowes ; 
whereupon  the  College  of  Eton  brought  a  quare  im- 
pedit.  It  was  contended  on  the  part  of  the  Crown, 
that  private  acts  were  to  be  construed  like  deeds ; 
and  that  this  act  should  be  considered  as  an  exchange, 
in  which  there  was  a  mutual  warranty  ;  and  that  the 
eviction  of  the  advowson  of  Overblowes,  by  Lord 
Egremont,  gave  the  Crown  a  right  to  be  restored  to 
the  advowson  of  Worplesdon.  But  it  was  answered, 
on  the  part  of  the  college  of  Eton,  that  the  act  could 
not  be  considered  as  an  exchange,  because  an  ex- 
change could  only  be  made  between  two  parties :  Tit.  32.  c.  6. 
besides,  the  act  could  not  be  construed  to  operate  as 
a  deed  of  exchange,  the  word  exchange  not  being 
once  mentioned  therein  :  the  act  made  use  of  no  words 
of  conveyance,  but  vested  the  several  advowsons  in 
the  respective  parties,  under  the  agreement. 
Judgment  for  the  College. 

41.  A  private  act  was  passed  in  the  year  1777  for  Townieyv. 
inclosing  and  dividing  the  common  and  wastelands  2 Term r. 701. 
within  the  manor  of  Yealands,  by  which  it  was  enacted, 

that  the  commissioners  should  set  out,  allot,  and  as- 
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sign  unto  the  lady  of  the  manor,  twenty  statute  acres 
of  the  common  and  waste  grounds,  in  lieu  of,  and  as 
compensation  for,  her  right  and  interest  in  and  to  the 
soil  of  the  residue  of  the  common  ;  and  then  that  the 
commissioners  should  allot  and  assign  the  residue  of 
the  common  unto,  for,  and  amongst  the  said  lady 
of  the  manor,  for  and  on  account  of  her  messuages, 
tenements,  lands,  and  hereditaments  within  the  said 
manor,  in  respect  whereof  she  was  entitled  to  right 
of  common,  and  to  the  several  other  persons  having 
right  of  common,  and  to  their  heirs  and  assigns  for 
ever,  according  and  in  proportion  to  their  several  and 
respective  rights,  &c. 

A  subsequent  clause  directed  that  **  all  and  every 
the  allotments,  &c.  to  be  made  under  the  act,  should 
be  vested  in  fee  simple  in  the  several  and  respective 
persons,  &c.  to  whom  the  same  should  be  set  out  or 
allotted,  and  their  heirs,  assigns,  and  successors  re- 
spectively for  ever,  absolutely  freed  and  discharged 
of  and  from  all  customary  tenures,  rents,  fines,  boons, 
and  services  whatsoever ;  and  that  the  several  shares 
or  allotments  to  be  set  out  as  aforesaid,  should  be 
in  lieu  of  and  in  full  compensation  and  satisfaction  for 
all  right  of  common,  and  other  former  property,  pri- 
vilege, right.  Sec.  ;  and  that  all  rights  of  common,  to- 
gether with  all  former  rights,  interests,  profits,  &c.  in 
and  upon  the  same,  should,  from  and  immediately 
after  that  time,  cease  and  be  for  ever  barred  and  ex- 
tinguished.     Provided   always,   and   it  was  further 
enacted,  that  nothing  in  that  act  contained  should 
extend  to  prejudice,  lessen,  or  defeat  the  right,  title, 
-     or  interest  of  the  said  lady  of  the  said  manor,  her 
heirs  or  assigns,  of,   in,  or  to  the  seigniories  incident 
or  belonging  to   the  said  manor;  but  that  she   and 
they  and  every  of  them  should  and  might  at  all  times 
thereafter  hold  and  enjoy  all  rents,  fines,   services, 
courts,  perquisites  and  profits  of  courts,   goods  and 
chattels  of  felons  and  fugitives,  felons  of  themselves 
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and  put  ill  eaigent,  deodands,  waifs,  estrays,  forfeitures, 
and  all  other  roijalties  and  manorial  jurisdictions  what- 
soever, in  and  upon  the  said  common  and  waste 
grounds  thereby  intended  to  be  inclosed  as  aforesaid, 
to  the  said  manor,  or  the  lord  or  the  lady  thereof  for 
the  time  being,  incident,  belonging,  or  appertaining; 
and  the  same  in  as  full,  ample,  and  beneficial  a  manner 
to  all  intents  and  purposes,  as  she  or  they  might  or 
could  have  held  or  enjoyed  the  same,  in  case  the  act 
had  not  been  made." 

Before  the  passing  of  this  act,  the  lady  of  the  manor 
was  entitled  to  the  mines  and  minerals  lying  under 
the  soil  of  the  manor,  of  which  they  had  made  several 
leases,  the  last  to  one  Tissington  in  1757,  for  twenty- 
one  years,  under  which  the  mines  were  worked,  and 
continued  to  be  so  till  the  year  1759;  but  from  that 
period  the  lessee  discontinued  the  works,  though  the 
lease  was  subsistino"  at  the  time  when  the  act  was  made. 

The  question  was,  whether  the  lady  of  the  manor 
was  entitled  to  the  mines,  under  the  clause  of  reserva- 
tion in  the  act,  allotting  the  inclosures  to  the  several 
tenants  of  the  manor. 

It  was  contended  on  behalf  of  the  tenants  of  the 
manor,  that  the  act  barred  the  lady  of  the  ma\ior  from 
claiming  any  future  right  to  the  mines  and  minerals : 
for  by  the  first  clause  it  appeared  that  the  commis- 
sioners were  to  set  out  twenty  acres  to  the  lady  of  the 
manor,  in  lieu  of  and  as  a  compensation  for  her  right 
and  interest  in  the  soil  of  the  residue  of  the  waste ; 
and,  on  the  other  hand,  that  all  allotments  to  the 
several  tenants  were  to  be  in  fee ;  which  the  act  de- 
clared should  be  a  full  compensation  for  all  rights  of 
common,  and  other  former  property,  privilege,  right, 
title,  interest,  claim,  and  demand  whatsoever.  That 
if  the  act  had  stopped  there,  there  could  have  been  no 
doubt  but  that  the  lady  of  the  manor  would  have  had 
no  right  whatever  to  the  mines  in  the  allotments  :  but 
if  the  clause  of  reservation  entitled  her  to  them,  and 

VOL.  v.  c 
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a  right  still  remained  in  her  of  digging  in  those  inclo- 
sures,  without  making  any  allowance  for  the  injury 
sustained  by  the  owner  of  the  soil,  all  the  purposes  of 
the  act  would  be  defeated.  The  latter  clause  only 
provided  that  the  lady  of  the  manor  should  suffer  no 
prejudice  as  to  her  right  to  all  seigniories  incident  to 
the  manor;  and  that  she  should  still  enjoy  all  rents, 
fines,  services,  &c.  and  other  royalties  and  manorial 
jurisdictions;  but  there  was  nothing  in  that  clause 
which  had  the  least  reference  to  the  soil  of  the  manor ; 
and  the  particular  enumeration  of  the  things  intended 
was  decisive  that  mines  were  not  intended  to  be  re- 
served, otherwise  they  would  have  been  mentioned. 
The  word  seigniories  in  the  former  part  of  the  clause 
was  defined  and  explained  by  the  words  which  fol- 
lowed, and  could  only  mean  things  of  the  same  nature 
as  those  mentioned. 

On  the  other  side  it  was  said,  that  this  being  a 
private  act,  passed  at  the  requisition  of  the  parties 
concerned,  was  to  be  construed  like  all  other  private 
agreements ;  consequently  the  Court  would  consider 
the  probable  intention  of  the  parties,  to  be  collected 
from  the  situation  and  state  of  their  several  rights,  at 
the  time  when  the  act  passed.  The  ancestor  of  the 
defendant  |was  the  lady  of  the  manor,  and  as  such 
she  would  have  been  entitled,  not  only  to  the  mines 
under  the  wastes,  but  also  under  the  copyhold  inclo- 
sures,  unless  there  had  been  some  custom  to  exclude 
her :  the  right  of  these  mines  existed  in  the  lady  of 
the  manor,  separate  from  the  interest  in  the  soil,  as 
appeared  from  the  leases  of  the  mines,  during  the  con- 
tinuance of  the  last  of  which,  the  act  passed.  It  was 
admitted  that  the  words  in  the  first  clause  were  large 
enough  to  comprehend  mines,  if  such  had  been  the  in- 
tention of  the  parties ;  but  that  could  not  have  been 
so  intended,  for  then  the  subsisting  lease  would  have 
been  affected,  and  the  rents  thereby  reserved ;  which 
certainly  could  not  have  been  intended,  inasmuch  as 
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they  were  reserved  expressly  by  the  word  rents  in  the 
saving  clause,  there  being  no  other  rents  to  which  that 
word  could  relate ;  and  there  being  a  reservation  of 
the  rents  to  the  lord,  the  right  to.  the  mines  them- 
selves, out  of  which  the  rent  issued,  would  also  be 
reserved  to  him.  Besides,  there  were  other  words  in 
the  saving  clause  which  were  sufficiently  compre- 
hensive to  reserve  the  right  of  digging  for  mines ; 
such  as  seigniories  and  royalties:  if  therefore  the 
mines  had  been  intended  to  have  been  taken  out  of 
the  lord,  there  should  have  been  express  words  for 
that  purpose. 

Lord  Kenyon. — *'  I  agree  that  private  acts  of  Par- 
liament are  to  be  construed  according  to  the  inten- 
tion of  the  parties  ;  but  then  that  intention  must  be 
collected  from  the  words  used  by  the  legislature, 
without  doing  violence  to  their  natural  meaning.  The 
defendant's  counsel  has  supposed  that  mines  are  a 
distinct  right  from  the  right  to  the  soil ;  but  I  do  not 
think  so,  where  they  are  under  the  soil  of  the  lord  of 
the  manor.  In  cases  of  copyholds,  a  lord  may  have 
a  right  under  the  soil  of  the  copyholder ;  but  where 
the  soil  is  in  the  lord,  all  is  resolvable  into  the  owner-  • 
ship  of  the  soil,  and  a  grant  of  the  soil  will  pass  every 
thing  under  it.  The  only  word  in  the  saving  clause 
which  affords  any  ground  for  argument,  is  the  word 
rents;  but  when  we  see  how  that  word  is  used  with 
the  others  in  that  part  of  the  act,  it  cannot  be  taken 
to  include  mines.  At  the  time  of  passing  this  act  of 
Parliament,  the  mines  under  the  waste  ground  were 
in  the  lady  of  the  manor,  as  part  of  the  demesnes. 
She  intended  to  give  up  several  rights  to  the  tenants, 
for  which  she  has  reserved  a  satisfaction.  Then  how 
do  the  tenants  hold  their  allotments  under  the  act  ? 
They  could  not  take  as  copyholders,  unless  the  act  of 
Parliament  had  so  directed  ;  but  they  take  their  allot- 
ments as  freehold  estates  of  inheritance.  It  is  ex- 
tremely clear,  that  no  new  tenure  can  be  created, 

C  3 
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unless  by  the  authority  of  Parliament,  since  the  statute 
of  quia  emptores ;  nor  can  any  person  reserve  to  him- 
self a  right  of  escheat.  Then  it  was  urged  by  the 
defendant's  counsel,  that  the  act  of  Parliament  could 
not  affect  the  lease  which  was  in  existence  when  it 
passed.  It  certainly  could  not ;  neither  would  it 
have  been  affected,  if  the  lady  had  sold  her  estate  in 
the  manor,  but  the  alienee  would  have  become  the 
landlord,  and  entitled  to  the  beneficial  interest  re- 
served by  the  lease.  So  here  the  lease  will  remain 
valid,  but  the  right  to  the  rent  of  the  mines  will  pass 
to  the  person  in  whose  favour  the  allotment  was  made 
under  the  act.  For  we  cannot  narrow  the  words  of 
this  act;  and  that  transfers  all  the  right  in  the  soil 
to  the  several  tenants.  There  is  no  doubt  but  that 
the  mines  might  have  been  reserved.  If  it  had  been 
so  intended,  it  would  have  been  by  express  words ; 
but  there  is  no  such  reservation  here.  The  word 
rents  is  explained  by  the  other  words  used  ;  but  those 
rights  which  are  reserved,  are  mere  badges  of  royalty, 
incorporeal  rights,  and  other  fruits  of  tenure  of  the 
same  sort."  The  other  Judges  concurred. 
Tit.  32.  c.  20.  42.  A  recital  in  a  private  act,  as  to  the  construc- 
tion of  a  deed  recited  in  such  act,  is  not  binding  on 
the  parties. 

Thus  it  has  been  stated,  that  in  the  Duke  of  Rich- 
mond's case,  a  private  act  was  obtained  for  vesting 
the  lands  purchased  with  the  60,000/.  in  the  eldest 
son,  upon  his  securing  the  portions  to  the  younger 
children.  In  this  act  it  was  recited,  that  the  younger 
sons  and  daughters  of  the  late  Duke  of  Richmond 
were,  by  virtue  of  the  said  marriage  articles,  severally 
seised  of  and  entitled  to  the  lands  then  purchased 
with  the  said  CO, 000/.,  as  tenants  in  common  to  them 
and  the  heirs  of  their  respective  bodies,  with  cross 
remainders  of  such  of  their  respective  shares,  in  case 
of  any  of  their  deaths  without  issue,  to  the  survivors 
of  them  in  common  in  tail. 
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Lord  Apsley,  in  his  judg-ment  on  this  case,  said,  collect.  Jur. 
it  was  mentioned  in  the  recital  of  the  act,  that  the  ^°''  ^"  '^^'^' 
younger  children  were  entitled  as  tenants  in  common 
to  estates  tail,  with  cross  remainders,  in  case  of  the 
death  of  one  or  more  of  them.  But  though  this  reci- 
tal was  inserted  in  the  act,  yet  there  was  no  notice 
taken  of  it  in  the  enacting  part,  which  was  quite  silent 
as  to  that  question. 

It  had  been  argued  on  the  part  of  the  plaintiff,  that 
the  duke  was  bound  by  this  recital.  If  it  had  been 
enacted,  that  cross  remainders  were  limited  between 
the  younger  children,  though  founded  upon  a  mis- 
recital,  yet  it  would  have  been  conclusive  against  the 
duke,  and  cross  remainders  established.  Thousfh, 
generally,  recitals  in  private  acts,  or  in  deeds,  are  not  ' 
binding  to  the  parties ;  nor,  as  this  recital  was,  had  it 
at  all  affected  the  case.  Therefore  the  question  was 
fairly  open  for  the  duke  to  contend  that  there  were  no 
cross  remainders  established. 

But  this  recital,  though  not  conclusive,  would  have 
some  weight ;  for  it  showed  that  the  persons  who  pre- 
pared and  passed  the  act,  looked  upon  the  articles  in 
that  light ;  which  the  Court  would  pay  a  regard  to, 
though  it  might  not  be  of  opinion  that  such  recitals 
should  constantly  bind. 

43.  With  respect  to  the  general  saving  clause  which  Effect  of  the 
is  inserted  in  every  private  act,  difficulties  have  arisen  ^*""^^  "^'"^' 
on  the  construction  of  it,  where  it  was  contradictory 
to  the  body  of  the  act. 

Thus  in  the  case  of  Alton  Woods,  it  is  laid  down,  i  Rep.  47.0 
that  a  saving  in  an  act  of  Parliament,  which  is  repug- 
nant to  the  body  of  the  act,  is  void :  as  in  Plowden, 
365.,  where  the  supposed  attainder  of  the  Duke  of 
Norfolk  was,  by  act  of  Parliament,  1  Mary,  declared  to 
be  void  ab  initio,  saving  the  estates  and  leases  made  by 
King  Edward  VI.,  and  the  saving  was  held  to  be  void ; 
for  where  the  attainder  was  held  to  be  void,  the  saving 
was  against  the  body  of  the  act,  and  therefore  void. 
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44.  This  doctrine  appears  to  have  been  supported 
in  modern  times ;  it  being  held,  that  the  general  saving 
clause  in  a  private  act  will  not  control  the  provisions 
contained  in  the  body  of  the  act,  but  must  be  so  ex- 
pounded, as  to  be  rendered  consistent  w^ith  the  body 
of  the  act,  or  else  be  void, 
woodv.  45.  A  private  act  was  obtained  for  the  sale  of  Lord 

Cecil,  •"■ 

2Vern.  711.  Stawcll  s  estate,  by  which  it  was  enacted,  that  the 
estate  should  be  vested  in  trustees,  to  be  sold ;  and 
that  the  money  arising  from  the  sale  should  be,  in  the 
first  place,  applied  to  pay  the  mortgagees,  and  after- 
wards the  creditors  by  statutes,  judgments,  and  re- 
cognisances. At  the  close  of  the  act,  there  was  a 
general  saving  of  the  rights  of  all  persons,  except  the 
heir  at  law,  and  others  of  Lord  Stawell's  family. 

Several  of  the  statutes  and  Judgments  were  prior 
to  some  of  the  mortgages,  and  there  being  a  decree 
for  sale  and  execution  of  the  trust  created  by  the  act, 
a  question  arose  in  the  Court  of  Chancery,  upon  a 
special  report,  whether  the  mortgagees  should  be  paid 
in  the  first  place,  or  whether  the  creditors  by  statutes, 
judgments,  and  recognisances,  should  be  let  in  ac- 
cording to  their  priority,  or  be  postponed  to  the  mort- 
gagees. 

For  the  creditors  by  statutes,  judgments,  and  re- 
cognisances, it  was  insisted,  that  their  securities  bound 

Tit.  15.  c.  5.  the  land  as  well  as  the  mortgages.  They  were,  both 
in  law  and  equity,  to  be  considered  as  having  a  prior 
right  to  the  subsequent  mortgagees.  And  although, 
in  the  beginning  of  the  act,  it  was  provided,  that  the 
mortgagees  should  be  paid  in  the  first  place,  yet  there 
was  a  general  saving  of  the  rights  of  all  persons,  ex- 
cept the  heir  at  law,  and  those  of  Lord  Stawell's  fa- 
mily ;  and  that  saving  set  the  matter  at  large  again, 
and  restored  them  to  their  priority. 
*  Lord  Cowper  said,  the  act  expressly  provided,  that 
the  mortgages  should  be  paid  in  the  first  place  ;  and 
the  general  saving  must  not  control  the  express  pro- 


Title  XXXIII.     Private  Act.     §  4G— 48.  23 

vision  of  the  act,  but  must  be  so  expounded,  as  to 
consist  with  the  express  preference  given  to  the  mort- 
gagees ;  and  he  must  decree  the  execution  of  the  trust 
accordingly ;  but  seemed  to  admit,  that  by  virtue  of 
the  general  saving  in  the  act,  they  might  make  use  of 
their  incumbrances  as  they  could  at  law. 

46.  In  the  case  of  Westby  v.  Kiernan,  which  has  ■'^'"e,  §  36. 
been  already  stated,  the  right  of  the  remainder-man, 
expectant  on  the  determination  of  the  estate  tail,  was 
saved,  not  being  excepted  in  the  general  saving ;   and 

yet  he  was  held  to  be  barred,  for  otherwise  the  act 
would  have  been  nugatory. 

47.  Where  the  enacting  part  of  an  act  of  Parliament 
for  inclosing  the  wastes  and  commons  of  a  manor,  ex- 
pressly exonerates  certain  lands  from  the  payment  of 
tithes,  the  rector  will  be  barred  from  claiming  tithes 
out  of  those  lands,  though  he  be  comprehended  in  the 
saving  clause  of  the  act. 

48.  By  an  act  of  Parliament  made  in  13  Geo.  III.  RWdier. 
for  inclosing  and  dividing  certain  moors,  commons,  oy  4  Owiil  i378. 
tracts  of  waste  land  within  the  parish  and  manor  of 
Lanchester,  it  was  enacted,  that  the  commissioners 
should,  after  setting  out  thirty  acres  to  the  curate  of 
Latley,  and  other  portions  of  land  for  the  purposes 
therein  mentioned,  set  out  the  residue  of  the  said  land 

unto  and  amongst  the  Bishop  of  Durham,  who  was 
the  lord  of  the  said  manor,  and  the  several  other  perr 
sons  having  rights  of  common  thereon,  according  to 
the  value  of  their  respective  estates :  and  that  all  such 
lands  as  should  be  allotted  to  any  persons  in  respect 
of  their  respective  lands  and  tenements,  should  be 
held  by  them  in  the  same  manner  as  their  respective 
messuages,  &c.  in  right  of  which  such  allotments  were 
holden  respectively;  and  subject  to  the  same  species 
of  tithes  only,  in  the  same  manner,  and  to  the  same 
persons,  as  they  were  accustomed  to  pay. 

It  was  further  declared,  that  the  said  commissioners 
might  sell  so  much  of  the  said  moors  or  commons  as 
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Ihcy  should  think  fit,  to  raise  money  to  pay  the  ex- 
penses attending  the  obtaining  and  executing  the  act, 
and  the  expense  of  dividing  the  said  moors  and  com- 
mons, making  public  highways,  &c.  &:c. 

It  was  further  declared,  that  the  persons  who  should 
become  purchasers  of  the  said  lands  so  to  be  sold,  should 
hold  the  same  discharged  from  the  payment  of  all  man- 
ner of  tithes,  and  other  estates,  rights,  and  duties  what- 
soever, to  any  person  or  persons,  bodies  politic  or  cor- 
porate. 

And  in  the  said  act  were  two  clauses  in  the  words 
following: — '' Saving  always  to  the  King's  most  ex- 
cellent Majesty,  his  heirs  and  successors,  and  to  all 
and  every  other  person  and  persons,  bodies  politic  or 
corporate,  his,  her,  and  their  successors,  executors, 
and  administrators,  (other  than  the  lord  of  the  manor 
of  Lanchester  aforesaid,  and  all  other  persons  entitled 
to  a  right  of  common  in  or  upon  the  said  moors  or 
commons,  his,  her,  or  their  heirs,  successors,  execu- 
tors, or  administrators  respectively,  and  the  person  or 
persons,  bodies  politic  or  corporate,  his,  her,  and  their 
heirs,  successors,  executors,  and  administrators,  who 
shall  by  virtue  of  this  act  make  any  claim  affecting  the 
boundaries  of  the  said  moors  or  commons,  or  any 
claim  of  any  right  of  common  thereon,  which  shall  be 
adjudged  and  determined  against  him,  her,  or  them  as 
aforesaid,)  all  such  right,  title,  and  interest  as  they, 
every,  or  any  of  them  had  or  enjoyed  of,  in,  to,  or 
out  of  the  said  moors  or  commons  hereby  directed  to 
be  divided  and  inclosed  as  aforesaid ;  or  could,  or 
might,  or  ought  to  have  had  or  enjoyed,  in  case  this  act 
had  not  been  made. 

*'  And  be  it  further  enacted,  that  this  act  shall  be 
deemed  and  taken  to  be  a  public  act,  and  shall  be 
judicially  taken  notice  of  as  such,-  by  all  judges  and 
justices,  and  other  persons  whomsoever,  without  spe- 
cially pleading  the  same." 

The  impropriator  of  the  parish  of  Lanchester,  some 
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years  after  the  passing  of  this  act,  filed  his  bill  in  the 
Court  of  Exchequer  against  certain  occupiers  of  land 
in  the  parish,  stating  that  the  commissioners  under 
this  bill  had  caused  twelve  plots  of  land  to  be  sold,  to 
raise  money  for  defraying  the  expenses  of  the  bill : 
that  the  defendants,  who  were  purchasers  thereof,  im- 
mediately improved  their  lands,  and  converted  them 
into  arable  ground  :  that  the  plaintiff,  to  prevent  any 
doubt  which  might  arise  whether  the  said  lands  were 
to  be  considered  as  barren  land,  and  as  such  exempt 
from  the  payment  of  tithes  during  seven  years,  had 
not  during  that  time  required  any  tithes  to  be  paid  to 
him  :  that  the  defendants  had,  during  the  preceding 
years,  been  the  occupiers  of  the  lands  which  had  been 
so  sold,  and  had  grown  upon  them  great  quantities  of 
wheat,  &c. :  and  requiring  a  discovery  of  the  tithe 
which  had  arisen  during  those  years  ;  and  praying  an 
account  of  such  tithes,  and  that  the  defendants  might 
be  decreed  to  pay  the  amount  thereof  to  the  plaintiff. 

To  this  bill  the  defendants  demurred ;  for  that  it 
appeared  by  the  bill  that  the  lands  which  were  in  the 
defendants'  occupation  were  freed  and  discharged  from 
the  payment  of  all  manner  of  tithes  by  the  said  act. 

In  support  of  the  demurrer  it  was  contended,  i.  That 
the  plaintiff's  right  as  impropriator  was  not  saved  by 
the  saving  clause  in  the  act :  that  it  was  clear  it  was 
not  saved  by  the  words  of  that  clause,  because  it  saves 
only  rights  of,  in,  to,  or  out  of  the  moors  or  commons; 
and  a  right  to  tithes  was  not  a  right  of,  in,  to,  or  out 
of  land,  but  was  a  right  to  something  collateral  to  the 
land.  That  tithes  were  an  ecclesiastical  inheritance, 
collateral  to  the  estate  of  the  lands  ;  and  of  their  pro- 
per nature  due  only  to  ecclesiastical  persons,  by  the 
ecclesiastical  law. 

II.  That  the  impropriator's  right  not  only  was  not 
saved  by  the  saving  clause,  but  that  it  did  not  appear 
to  be  the  intention  of  the  legislature  to  save  it ;  be- 
cause it  was  highly  reasonable  that  the  impropriator, 
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who  derived  great  benefit  from  this  act,  by  which  the 
lands  out  of  which  the  tithes  arose  were  rendered 
much  more  profitable  than  they  were  before,  should 
bear  his  proportion  of  the  expense  of  the  act.  That 
by  the  lands  which  were  sold  to  raise  money  for  pay- 
ing the  expense  of  this  act  being  exempted  from  tithes, 
the  impropriator  bore  his  just  proportion  of  the  expense, 
but  nothing  more. 

III.  That  if,  however,  the  words  of  the  saving  clause 
did  extend  to  the  impropriator,  and  it  could  be  sup- 
posed that  the  legislature  intended  by  that  clause  to 
save  his  right,  yet  the  clause  was  void,  because  it  was 
repugnant  to  the  body  of  the  act,  which  expressly 
declared  that  the  lands  to  be  sold  should  be  discharged 
from  the  payment  of  tithes.  That  the  decisions  of 
courts  of  justice  with  respect  to  private  acts  of  Parlia- 
ment, were  exactly  the  same  as  with  respect  to  deeds ; 
and  in  a  grant,  every  exception  which  was  repugnant 
to  the  grant  was  void.  That  this  however,  was  a  pub- 
lic act,  and  every  clause  in  an  act  of  Parliament,  re- 
pugnant to  the  body  of  the  act,  was  void. 

IV.  That  it  would  be  very  hard  on  the  defendants, 
if  they  were  compelled  to  pay  tithes  for  lands  which 
they  had  purchased,  upon  the  faith  of  an  act  of  Par- 
liament, declaring  that  they  were  discharged  of  tithes. 

On  the  other  side  it  was  insisted  for  the  plaintiffs, 
that  this  act  of  Parliament  was  to  be  considered  [as  a 
public  act,  only  for  the  purpose  of  being  judicially 
taken  notice  of  by  the  Judges,  without  being  specially 
pleaded  ;  and  for  no  other  purpose  whatsoever.  That 
acts  of  this  kind,  though  declared,  for  the  special  pur- 
pose mentioned  in  them,  to  be  public  acts,  were  never 
kept  in  the  parliament  roll,  nor  printed  among  the 
statutes  ;  and  did  not  receive  the  royal  assent  in  the 
same  words  by  which  public  acts  receive  it ;  that  they 
were  in  fact  to  be  considered  as  parliamentary  con- 
veyances, and  not  as  public  statutes,  which  concerned 
all  the  King's  subjects. 
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That  the  saving  clause  was  not  void,  though  it  was 
repugnant  to  the  body  of  the  act ;  because  it  was  of 
the  very  nature  of  a  saving  clause  that  it  should  be 
repugnant  to  the  body  of  the  act ;  the  object  of  it  being 
to  control  every  thing  in  the  act,  as  far  as  it  affected 
the  interests  of  persons  not  parties  to  the  act.  That 
if  saving  clauses  were  not  to  be  so  considered,  they 
were  useless  ;  because  if  the  rights  of  the  parties  were 
not  expressly  disposed  of  by  the  act,  they  would  be 
saved  to  them,  even  though  there  were  no  saving 
clause :  as  if  here  the  act  had  not  declared  that  the 
lands  should  be  discharged  of  tithes,  the  impropriator 
would  have  been  entitled  to  tithes,  though  there  had 
been  no  saving  clause.  A  saving  clause  might  have 
an  operation,  though  not  expressly  repugnant  to  the 
body  of  the  act :  as  if  it  had  been  declared  in  this 
case  that  the  land  should  be  freed  from  all  charges, 
without  mentioning  tithes ;  and  then  there  had  been  a 
clause,  saving  the  right  of  the  impropriator.  That  the 
cases  of  grants  were  totally  unlike  the  present ;  for 
the  reason  why  an  exception  contrary  to  the  words  of 
the  grant  was  void,  was,  because  the  words  of  the  grant 
were  to  be  taken  most  strongly  against  the  grantor. 

Lord  Ch.  Baron.^ — "  Without  going  into  an  elaborate 
argument  in  this  case,  it  is  sufficient  to  say  that  it  falls 
within  all  the  principles  of  a  contradiction  between  a 
saving  and  an  enacting  clause  in  an  act  of  Parliament; 
and  that  the  case  is  exactly  the  same  as  that  of  the 
Duke  of  Norfolk,  as  Alton  Woods'  case,  and  the  case  Ante,  §43. 
in  Vernon.  The  legislature  takes  it  upon  itself  to 
alter  entirely  the  mode  of  tithing  all  the  lands  which 
are  to  be  the  subject  of  the  inclosure ;  it  is  impossible 
to  say  that  the  rector  is  entitled  to  his  tithes  of  the 
land  in  question,  without  saying  that  he  would  have 
it  in  his  power  to  defeat  all  the  purposes  of  the  act, 
which  the  legislature  never  could  intend.  This  case 
is,  in  point  of  principle,  precisely  the  same  as  the  case 
in  Vernon.    In  private  acts,  in  general,  the  legislature 
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docs  nothing"  more  than  enable  persons  to  enter  into  a 
contract,  \vho  could  not  otherwise  enter  into  it ;  and 
the  persons  Avho  are  parties  to  the  act,  are  expressly- 
named  in  it ;  but  here  the  legislature  does  a  great  deal 
more,  it  takes  on  itself  to  act  on  the  land  itself,  to 
declare  that  it  shall  be  discharged  of  tithes ;  accord- 
ingly, therefore,  to  the  principles  of  the  decided  cases, 
and  indeed  of  common  sense,  we  think  that  the  rector 
cannot  claim  his  tithes,  against  the  express  words  of 
the  act  of  Parliament ;  and  that  the  demurrer  must  be 
allowed." 

May  he  relieved  49.  A  private  act  of  Parliament  appears  to  have 
been  formerly  considered  as  an  assurance  of  so  high  a 
nature,  that  although  it  was  obtained  by  fraud,  yet  it 
could  not  be  relieved  against  by  any  of  the  courts  of 
law  or  equity,  but  only  by  the  power  that  made  it, 
that  is,  by  Parliament.     Mr.  Booth,   in  the  opinion 

Ante,  ^  34.  whicli  has  bccn  mentioned,  lays  it  down  that  inferior 
jurisdictions  are  as  much  bound  to  submit  to  a  private 
act  of  Parliament,  as  the  meanest  subject;  provided 
the  record  be  right.  They  may  expound  or  explain, 
keeping  to  the  intention  of  the  makers,  but  not  ques- 
tion or  impeach  what  the  legislature  has  thought  fit  to 
enact,  as  an  act  of  Parliament.  If  there  be  any  griev- 
ance or  irregularity,  that  must  and  can  be  remedied  or 
rectified  only  by  another  act  of  Parliament. 

2Comm.  3.1G.  50.  SirW.  Blackstone  has  however  said,  that  a  pri- 
vate act  of  Parliament  has  been  relieved  against,  when 
obtained  upon  fraudulent  suggestions ;  and  has  cited 
two  cases  in  support  of  this  assertion.  The  first  is 
Richardson  v.  Hamilton,  in  which  the  Court  of  Chan- 
cery set  aside  an  act  of  the  House  of  Assembly  of 
Pennsylvania.  It  may  be  seen  in  the  Book  of  Decrees 
for  the  year  1732,  page  344,  at  the  Report  Office  of 
the  Court  of  Chancery.  The  second  is  a  case  deter- 
mined by  the  House  of  Lords,  on  an  appeal  from  the 
Court  of  Sessions  in  Scotland,  which  shall  be  here 
stated  from  the  printed  cases. 
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51.  Sir  James  M'Keiizie  being  tenant  in  tail  of  an  M'Kenziev. 

1  1  11      1    -r*  •    1      xi  Stuart,  Doni. 

estate  in  Scotland  called  Koystoun,  with  the  concur-  Proc.  1754. 
rence  of  his  only  son  George,  and  of  his  nephew  Sir 
George  M'Kenzie,  the  two  first  remainder-men,  ob- 
tained a  private  act  to  sell  the  estate  for  payment  of 
certain  debts,  which  were  stated  in  the  act  to  amount 
to  51,350  merks  Scots,  or  2,852/.  15.y.  Gd. ;  and  the 
act  expressly  directed  that  the  trustees  should,  out  of 
the  money  arising  from  the  sale  of  the  estate,  pay  off 
the  said  sum  of  51,350  merks  Scots,  and  lay  out  the 
residue  of  the  money  in  the  purchase  of  other  lands, 
to  be  entailed  as  the  former  ones. 

Sir  James  M'Kenzie  sold  the  estate,  and  prevailed 
on  his  son. and  nephew  to  consent  that  the  whole  pur- 
chase money  should  be  paid  to  him  without  account, 
in  consideration  of  his  laying  out  1000/.  thereof  to  the 
uses  of  the  entail ;  and  an  agreement  dated  the  17th 
August,  1739,  was  entered  into  for  that  purpose. 

It  was  afterwards  discovered  that  there  were  two 
debts  included  in  the  sum  stated  in  the  act  of  Parlia- 
ment, and  in  the  agreement  of  the  17th  August,  as 
charges  on  the  estate  tail,  which  were  in  fact  ficti- 
tious and  fraudulent :  in  consequence  of  which  Sir 
George  M'Kenzie,  who  became  entitled  to  an  estate 
tail  in  the  lands  purchased,  by  the  death  of  Sir  James 
M'Kenzie,  and  his  son  George,  brought  an  action  in 
the  Court  of  Sessions  against  the  representatives  of  Sir 
James,  and  the  trustees  of  the  act  of  Parliament,  for 
an  application  of  the  residue  of  the  purchase  money, 
after  payment  of  the  just,  true,  and  lawful  debts,  really 
affecting  the  entail,  and  for  an  account  of  what  pay- 
ments had  been  made. 

It  was  objected  that  Sir  George  was,  by  the  agree- 
ment of  the  17th  August,  barred  from  calling  for  such 
an  account. 

The  Lord  Ordinary,  by  an  interlocutor,  found  that 
"  Sir  George  was  not  barred  by  the  agreement  from 
objecting  to  the  debts,  or  from  proving  the  same  to 
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be  fictitious,  and  not  real  debts  affecting  the  estate  of 
Roystoun,  at  the  time  of  the  sale  ;"  and  granted  war- 
rants for  letters  of  incident  diligence,  for  recovering 
the  grounds  and  instructions  of  the  said  debts. 

The  representatives  of  Sir  James  M'Kenzie  pleaded 
that  the  act  of  Parliament,  by  reciting  these  debts  as 
subsisting,  and  as  charges  upon  the  entailed  estate, 
established  them  as  such,  was  final  and  excluded  all 
examination  on  that  head. 

To  this  it  was  answered,  that  as  to  the  purchaser  of 
the  estate,  and  all  claiming  under  him,  the  act  was 
final  and  conclusive  ;  but  with  respect  to  the  debts, 
it  left  them  as  they  were.  That  the  act  supposed 
them  really  and  bona  fide  due  to  third  persons,  who 
would  therefore  have  right  to  the  purchase  money ; 
but  if  paid,  never  meant  them  to  be  paid  a  second 
time ;  nor  Sir  James  M'Kenzie,  under  a  pretence 
thereof,  to  appropriate  to  himself  the  money  for  dis- 
charge of  debts,  which  were  either  fictitious,  or  could 
not  from  their  nature  affect  the  entail.  And  that 
whether  he  had  or  had  not  done  so,  was  a  question  no- 
wise affected  by  the  act. 

The  interlocutor  of  the  Lord  Ordinary  was  reversed 
by  the  Court  of  Sessions. 

Upon  an  appeal  to  the  House  of  Lords,  it  was  con- 
tended that  the  recital  of  the  debts  in  the  act  was  all 
the  information  and  suggestion  of  the  parties.  The 
enacting  part,  so  far  as  it  directed  the  discharge  of 
those  incumbrances  out  of  the  purchase  money,  only 
pursued  the  recital ;  which,  if  ill  founded,  from  the 
misinformation  of  the  parties,  was  not  conclusive  :  and 
though  the  apj^ellant,  by  having  given  his  consent  to 
the  act,  might  be  thought  concluded  ;  yet  being  drawn 
into  such  contract  by  Sir  James  M'Kenzie's  misrepre- 
sentation of  the  true  state  of  the  debts,  who  misled  both 
the  remainder-men  and  the  legislature ;  he  had  a  right, 
as  against  Sir  James's  representative,  to  inquire  into 
the  reality  of  the  debts,  and  application  of  the  pur- 
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chase  money.  Nor  could  a  consent,  thus  fraudulently 
obtained,  any  more  stand  in  the  way  of  the  relief  he 
sought,  than  it  would  in  case  of  an  ordinary  trans- 
action. 

On  the  other  side  it  was  insisted  that  the  debts  and 
incumbrances  specified  in  the  act  of  Parliament  must 
be  taken  as  they  were  recited  between  the  parties  to 
the  act ;  for  though  a  saving  clause  was  inserted  for 
the  rights  of  those  who  were  not  parties,  yet  it  was  a 
binding  law  to  those  who  were.  The  act  directed  the 
money  arising  by  the  sale  of  the  lands  and  barony  of 
Roystoun  to  be  applied  in  payment  of  the  debts,  the 
amount  of  which  was  particularly  stated  ;  and  the 
surplus  only  was  to  be  laid  out  in  the  purchase  of 
lands,  to  be  settled  in  the  order  and  course  of  succes- 
sion provided  by  the  entail. 

The  House  of  Lords  ordered,  that  the  interlocutor 
complained  of  in  the  appeal  should  be  reversed  ;  and 
that  the  interlocutor  of  the  Lord  Ordinary  should  be 
affirmed  :  and  ordered  that  the  Court  of  Sessions 
should  proceed  thereupon  according  to  justice  and  the 
rules  of  that  court. 

52.  The  doctrine  laid  down  by  Sir  W.  Blackstone 
has  been  confirmed  by  the  following  modern  case. 

53.  Simon  Biddulph  by  his  will,  made  in  1730,  de-  Bidduiphr.  • 
vised  his  real  estates,  which  he  had  charged  with  the  office.Boo^k a. 
payment  of  several  sums  of  money,  to  trustees,  upon  ^''^'^-  p^*  '^'^^' 
trust  to  raise  and  pay  all  such  debts  as  he  should  owe 

at  the  time  of  his  decease,  or  so  much  thereof  as  his 
personal  estate  should  not  extend  to  pay ;  and  to 
settle  and  assure  the  residue  to  his  grandson  Theo- 
philus  Biddulph  for  life,  without  impeachment  of 
waste,  remainder  to  his  first  and  other  sons  succes- 
sively in  tail,  with  several  remainders  over. 

Simon  Biddulph  died  in  1736,  leaving  the  said  Theo- 
philus  Biddulph  his  heir  at  law ;  who  entered  into 
possession,  under  the  will  of  Simon  Biddulph,  of  all 
the  estates  whereof  he  died  seised ;    and  upon  the 
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death  of  Sir  Theophilus  Biddulph  of  Lapley,  in  1743, 
he  became  a  baronet,  and  entered  into  possession  of 
other  estates,  whereof  Simon  Biddulph  had  the  rever- 
sion, expectant  on  the  death  of  Sir  T.  Biddulph  of 
Lapley,  which  were  of  considerable  value,  and  charged 
with  the  payment  of  several  sums  of  money  :  but  the 
rents  thereof  were  sufficient  to  keep  down  the  interest 
of  the  incumbrances  affecting  the  same. 

By  a  private  act  of  Parliament  passed  in  27  Geo.  II. 
intituled,  "An  Act  for  the  sale  of  the  settled  estates  of 
SirTheophilus  Biddulph,  baronet,  in  the  county  of  Staf- 
ford, &c.  for  raising  money  to  discharge  incumbrances 
affecting  the  same  :  and  for  laying  out  the  surplus  in 
the  purchase  of  other  lands,  to  be  settled  to  the  uses 
therein  mentioned  ;"  after  reciting  the  several  incum- 
brances on  the  said  estates,  and  that  the  said  Sir  T. 
Biddulph  had,  out  of  his  own  money,  raised  and  paid 
off  2,819/.  As.  or  thereabouts,  being  the  deficiency  of 
the  personal  estate  of  Simon  Biddulph,  in  the  dis- 
charge of  the  remainder  of  his  debts,  which  remained 
due  to  the  said  Sir  T.  Biddulph,  and  charged  on  the 
settled  estates,  with  a  considerable  arrear  of  interest ; 
and  reciting  that  it  would  be  for  the  benefit  and  ad- 
vantage of  Sir  T.  Biddulph,  and  of  all  the  persons 
claiming  under  the  will  of  Simon  Biddulph,  if  the  in- 
cumbrances affecting  the  settled  estates,  which  carried 
a  high  interest,  were  paid  off  and  discharged,  which 
could  only  be  done  by  sale  of  part  of  the  settled 
estates ;  and  therefore  the  said  Sir  T.  Biddulph  and 
all  persons  claiming  under  the  will  of  the  said  Simon, 
were  desirous  and  had  agreed  that  certain  parts  of  the 
estate  should  be  sold  for  that  purpose,  freed  and  dis- 
charged from  the  said  incumbrances  ;  and  that  the 
surplus  of  the  money,  after  payment  of  the  incum- 
brances, should  be  laid  out  in  the  purchase  of  other 
lands,  more  contiguous  to  the  estate,  to  be  settled  to 
the  uses  of  the  will  of  Simon  Biddulph.  It  was  there- 
fore enacted,  that  the  said  estates  should  be  vested  in 
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trustees,  their  heirs  and  assigns,  free  from  the  trusts 
therein  mentioned,  in  trust,  with  the  consent  of  Sir  T. 
Biddulph,  to  sell  the  same,  and  to  apply  the  money  in 
payment  of  the  incumbrances,  and  all  interest  which  should 
be  then  due  and  owing  for  the  same  ;  and  also  in  payment 
of  the  said  sum  of  2819/,  4^.  due  to  Sir  T.  Biddulph,  to- 
gether with  all  interest  that  should  have  accrued  due  for  the 
same  to  the  time  of  the  payment  thereof ;  and  to  lay  out  the 
remainder  of  the  money  in  the  purchase  of  lands,  to  be 
settled  to  the  uses  of  Simon  Biddulph's  will. 

The  trustees  who  were  named  in  the  act  of  Parlia- 
ment did  not  act,  and  new  trustees  were  appointed. 
Sir  T.  Biddulph  himself  sold  the  estates,  and  paid  off 
the  incumbrances,  and  also  paid  or  took  credit  to  him- 
self for  what  was  due  on  account  of  interest;  and  laid 
out  the  residue  in  the  purchase  of  lands,  which  he 
settled  to  the  old  uses. 

Theophilus  Biddulph,  the  eldest  son  of  Sir  T.  Bid- 
dulph, filed  his  bill  in  Chancery  against  his  father,  and 
the  trustees,  stating  the  above  facts,  and  that  there  re- 
mained a  balance  in  the  hands  of  the  trustees  of  7207/., 
which  had  not  been  invested  in  the  purchase  of  lands, 
according  to  the  directions  in  the  act ;  and  the  plaintiff 
being  entitled  to  an  estate  tail,  expectant  on  the  estate 
for  life  of  his  father,  in  the  land  to  be  purchased,  he 
prayed  that  the  said  sum  of  7207/.  might  be  laid  out 
in  the  purchase  of  lands,  to  be  settled  to  the  old  uses. 

Sir  T.  Biddulph  by  his  answer  admitted  that  he, 
acting  for  the  trustees  in  the  act,  did,  out  of  the  money 
arising  from  the  sale  of  the  estates  which  were  sold 
under  the  act,  pay  and  apply  not  only  so  much  as  was 
necessary  to  discharge  the  incumbrances  affecting  the 
estates,  but  also  all  such  interest  as  was  due  and  owing 
on  the  said  incumbrances  at  the  respective  times  when 
the  same  were  paid  off;  namely,  as  well  such  in- 
terest as  was  due  and  owing  on  the  said  incumbrances 
at  the  time  when  the  defendant  came  into  possession 
of  the  estates,  as  what  afterwards  accrued;  the  same 

VOL.   V.  D 
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being  directed  by  the  act.  And  submitted  that  such 
payments  of  interest  were  respectively  made,  as  being 
directed  by  the  act ;  and  that  there  being  such  direc- 
tions in  the  act  for  payment  of  all  interest,  the  de- 
fendant, as  tenant  for  life,  was  not  bound  to  keep 
down  the  interest  of  the  incumbrances,  from  the  time 
he  came  into  possession  of  the  estates ;  and  that  the 
act  of  Parliament  was  not  a  fraud  upon  the  plaintiff 
and  the  persons  interested  in  the  estates ;  and  that  the 
defendant  ought  not  to  make  a  compensation  for  such 
interest,  as  required  by  the  plaintiff's  bill.  But  ad- 
mitted that  the  rents  and  profits  of  the  estates  which 
were  charged  with  the  said  incunibrances  were  more 
than  sufficient  to  answer  the  interest  of  the  incum- 
brances ;  and  said  he  did  not,  in  suing  for  and  obtaining 
the  act  of  Parliament,  intend  any  fraud  on  any  of  the 
persons  who  were  to  become  interested  in  the  said 
estates  after  him ;  and  said  that  the  interest  which  ac- 
crued, after  he  came  into  possession  of  the  said  estates, 
amounted  to  7207/. ;  and  stated  the  sums  of  money  paid 
and  laid  out  in  lands ;  and  said  there  did  not  remain 
any  money  to  be  invested  in  land,  all  the  money  having 
been  fully  and  properly  applied,  pursuant  to  the  direc- 
tions of  the  act ;  and  submitted  that  he  was  not  compell- 
able to  make  any  compensation  for  such  trust  monies. 
Upon  hearing  counsel,  and  it  being  admitted  that 
the  said  sum  of  7207/.  was  received  by  the  said  Sir 
T.  Biddulph  for  rents  and  profits  of  the  estates  in 
question,  of  which  he  was  tenant  for  life,  and  which 
Ought  to  have  been  applied  in  keeping  down  the  in- 
terest of  the  incumbrances  affecting  the  said  estates ; 
and  it  being  admitted,  that  all  the  expenses  of  the  act, 
and  all  the  expenses  anterior  to  the  money  being  laid 
out  in  land,  had  been  paid ;  it  was  ordered  and  de- 
creed, that  the  defendant,  SirT.  Biddulph,  should  pay 
the  sum  of  7207/.  into  the  bank,  in  the  name  of  the  ac- 
countant-general, in  trust,  in  the  cause,  to  be  laid  out  in 
the  purchase  of  lands  agreeable  to  the  act  of  Parliament. 
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Section  1. 

The  second  kind  of  assurance  by  matter  of  record,  is  Nature  of. 

a  grant  from  the  King  to  a  subject;  for  it  is  a  rule  of 

the  common  law,   that  the  King  can  only  give  by  Bro.Ab.  Tit. 

matter  of  record  ;  therefore  the  King's  grants  are  con-    ^^''°''  ^ ' 

tained  in  charters,  or  letters  patent  under  the  great 

seal,  which  are  usually  directed  or  addressed  to  all  the 

King's  subjects. 

2.  Lord  Coke  says,  that  where  the  King's  grants  con-  2  inst.  73. 
eluded  with  the  \^ords  Mis  testibus,  they  were  called 
ehartce,  or  charters ;  and  where  they  concluded  with 

the  words  teste  me  ipso,  they  were  called  letters  patent, 
being  so  named  in  the  clause — ///  ciijus  rei  testimonium 
has  literas  nostras  fieri  fecimus  paten  tes. 

3.  The  King's  letters  patent  under  the  great  seal 
of  England  need  no  delivery  ;  nor  his  grants  under 
the  great  seal  of  the  duchy  of  Lancaster  ;  for  they  are 
sufficiently  authenticated  and  completed  by  the  an- 
nexing of  the  respective  seals  to  them. 

4.  There  are  a  variety  of  offices,  communicating  in  2Comm.  316. 
a  regular  subordination  with  one  another,   through 

which  all  the  King's  grants  must  pass,  and  be  tran- 
scribed and  enrolled,  in  order  that  they  may  be  nar- 
rowly inspected  by  his  officers,  who  will   inform  him 

D  2 


36 


Page's  case, 
5  Rep.  52. 

Stat.  10.  Ann. 
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if  any  thing  contained  therein  be  improper,  or  unlaw- 
ful to  be  granted. 

5.  By  the  statute  13  Eliz.  c.  G.,  it  is  enacted  that  an 
exemplification  of  the  enrolment  of  any  letters  patent, 
granted  from  the  4th  Feb.  27  Hen.  VIII.  or  thereafter 
to  be  granted,  shall  be  of  as  good  force,  to  be  shown 
and  pleaded  in  behalf  of  the  patentees,  their  heirs  and 
assigns,  and  every  other  person  having  any  estates  from 
them,  as  if  the  letters  patent  themselves  were  pro- 
duced. 

6.  It  will  only  be  necessary  here  to  treat  of  those 
grants  by  which  the  Crown  gives  something  that  falls 
within  the  description  of  real  property,  such  as  fran- 
chises, offices,  and  lands ;  dignities  having  been  already 
treated  of. 

7.  It  has  been  stated  in  a  former  title,  that  all 
franchises  in  the  hands  of  private  persons  are  derived 
from  grants  of  the  Crown :  but  that  ancient  grants  of 
franchises  are  not  sufficient  without  an  allowance  of 
them  before  justices  in  eyre. 

8.  The  Crown  may  still  grant  fairs,  markets,  parks, 
warrens,  &c.,  though  I  apprehend  that  no  grants  of 
parks,  warrens,  or  free  chase,  have  been  made  for  the 
last  two  centuries. 

9.  There  are  a  variety  of  offices  held  immediately 
under  the  Crown,  which  can  only  be  granted  by 
letters  patent.  And  it  has  been  stated  in  a  former 
title,  that  each  of  these  offices  must  be  granted  with 
all  its  ancient  rights  and  privileges,  and  every  thing 
incident  to  it. 

10.  It  is  somewhat  doubtful  whether  our  Kings 
were  formerly  enabled  to  alien  the  Crown  lands ;  for 
although  the  Conqueror  and  his  sons  granted  away 
great  estates  to  their  followers,  yet  these  were  in  ge- 
neral forfeitures  that  had  accrued  to  the  Crown.  In 
process  of  time,  however,  our  Kings  certainly  exer- 
cised the  right  of  granting  the  Crown  lands  at  their 
pleasure.     But  the  exercise  of  this  prerogative  having 
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-  greatly  impoverished  the  Crown,  it  has  been  restrained 
by  several  modern  laws. 

■  11.  By  the  statute  1  Anne,  stat.  1.  c.  7.  §  5.  it  is 
enacted,  "  That  all  and  every  grant,  lease,  or  other 
assurance  which,  from  and  after  the  25th  March  1702, 
shall  be  made  or  granted  by  her  Majesty,  her  heirs  or 
successors,  Kings  or  Queens  of  this  realm,  under  the 
great  seal  of  England,  exchequer  seals,  seals  of  the 
duchy  and  county  palatine  of  Lancaster,  or  any  of 
them,  or  by  copy  of  court-roll,  or  otherwise  how- 
soever, of  any  manors,  messuages,  lands,  tenements, 
rents,  tithes,  woods,  or  other  hereditaments,  (advow- 
sons  of  churches  and  vicarages  only  excepted,)  within 
the  kingdom  of  England,  dominion  of  Wales,  or  town 
of  Berwick-upon-Tweed,  or  any  of  them,  or  any  part 
thereof,  then  belonging  or  thereafter  to  belong  to  her 
Majesty,  her  heirs  or  successors,  or  to  any  other  per- 
son or  persons  in  trust  for  her  Majesty,  her  heirs  or 
successors,  in  possession,  reversion,  remainder,  use,  or 
expectancy,  whether  the  same  w^ere  or  should  be  in 
right  of  the  Crown  of  England,  or  as  part  of  the  prin- 
cipality of  Wales,  or  of  the  duchy  or  county  palatine 
of  Lancaster,  or  otherwise  howsoever,  to  any  person 
or  persons,  body  politic  or  corporate  whatsoever, 
whereby  any  estate  or  interest  whatsoever,  in  law  or 
equity,  shall  or  may  pass  from  her  Majesty,  her  heirs 
or  successors,  shall  be  utterly  void  and  of  none  effect; 
unless  such  grant,  lease,  or  assurance  be  made  for 
some  term  or  estate  not  exceeding  thirty-one  years,  or 
three  lives,  or  for  some  term  of  years  determinable 
upon  one,  two,  or  three  lives ;  and  unless  such  grant, 
lease,  or  assurance  respectively  be  made  to  commence 
from  the  date  or  making  thereof;  and  if  such  grant, 
lease,  or  assurance  be  made  to  take  effect  in  reversion 
or  expectancy,  that  then  the  same,  together  with  the 
estate  or  estates  in  possession,  of  and  in  the  premises 
therein  contained,  do  not  exceed  three  lives  or  the 
term  of  thirty-one  years  in  the  whole,  and  unless  such 
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grant,  &c.  be  so  made  that  the  tenant  be  liable  to  pu- 
nishment for  waste  ;  and  unless  there  be  reserved  upon 
every  such  grant,  lease,  or  assurance  respectively,  the 
ancient  or  most  usual  rent,  or  more,  or  such  rent  as 
had  been  reserved,  yielded  and  paid  for  such  of  the 
said  manors,  messuages,  lands,  tenements,  rents,  tithes, 
or  other  hereditaments  as  shall  be  therein  contained, 
for  the  greater  part  of  twenty  years  before  the  making 
thereof;  and  where  no  such  rent  shall  have  been  re- 
served or  payable,  that  then  upon  every  such  grant, 
lease,  or  assurance  there  be  reserved  a  reasonable 
rent,  not  being  under  the  third  part  of  the  clear  yearly 
value  of  such  of  the  said  manors,  messuages,  lands, 
tenements,  tithes,  or  other  hereditaments  as  shall  be 
contained  in  such  lease  or  grant;  and  unless  such  re- 
spective rents  be  made  payable  to  her  Majesty,  her 
heirs  or  successors,  who  shall  make  such  lease  or 
grant,  and  to  her  or  their  heirs  or  successors,  during 
the  whole  term  or  time  of  the  continuance  thereof  re- 
spectively." 

12.  By  the  sixth  section  of  this  statute,  it  is  pro- 
vided, that  where  the  greater  part  of  the  yearly  value 
of  any  tenements  shall  consist  of  the  buildings  thereon, 
which  may  want  to  be  repaired  or  re-edified,  the 
Crown  may  demise  such  tenements  for  fifty  years  or 
three  lives,  to  commence  from  the  date  of  the  lease ; 
or  if  in  reversion,  then  the  same,  with  the  estate  in 
possession,  not  to  exceed  fifty  years  or  three  lives ; 
and  be  dispunishable  for  waste :  and  so  as  such  rent 
be  reserved,  as  is  required  in  the  preceding  section. 

13.  By  the  eighth  section  of  this  statute  it  is  pro- 
vided, that  this  act  shall  not  extend  to  disable  the 
Crown  from  making  such  leases,  copies,  or  grants,  as 
it  might  make  under  the  statute  12  Will.  Ill,  for 
making  leases  or  copies  of  offices,  lands,  or  heredita- 
ments, parcel  of  the  duchy  of  Cornwall;  **  or  to  dis- 
able her  Majesty,  her  heirs  or  successors,  to  make  any 
grant  or  restitution  of  any  estate  or  estates  thereafter 
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to  be  forfeited,  for  any  treason  or  felony  whatsoever ; 
or  to  disable  her  Majesty,  her  heirs  or  successors,  to 
grant,  demise,  or  assign  any  lands,  tenements,  or  he- 
reditaments which  should  be  seised  or  taken  into  her 
or  their  hands  upon  any  outlawry  at  the  suit  of  her  or 
their  subjects,  as  had  been  usual ;  or  any  estate  what- 
soever which  was  or  should  be  seised,  extended,  or 
taken  in  execution  for  any  debt  owing  or  to  be  due  to 
the  Crown,  as  she  or  they  should  think  fit ;  or  to  make 
any  grants  or  admittances  which  of  right  or  custom 
ought  to  be  made,  of  any  copyhold  lands,  tenements, 
or  hereditaments,  parcel  of  any  manor  or  manors  of 
her  Majesty,  her  heirs  or  successors." 

14.  By  the  statute  34  Geo.  III.  c.  75.  the  sixth 
section  of  the  statute  1  Anne  is  repealed,  and  it  is 
enacted  (sect.  3.)  that  where  any  Crown  lands  shall 
be  deemed  by  the  Commissioners  of  the  Treasury  fit 
and  proper  for  the  erection  of  houses  or  other  build- 
ings, and  where  the  lessees  shall  agree  to  erect  build- 
ings thereon  of  greater  value  than  the  land  so  to  be 
leased,  or  where  the  greatest  part  of  the  yearly  value 
of  such  tenements  shall  consist  of  buildings ;  it  shall 
be  lawful  for  the  Crown  to  demise  the  land  for  ninety- 
nine  years  or  three  lives,  from  the  making  of  such 
lease;  or  if  such  lease  be  made  in  reversion,  then  that 
the  estate  granted,  together  with  the  estate  in  posses- 
sion, shall  not  exceed  ninety-nine  years  or  three  lives  : 
and  so  as  the  rents  reserved  be  not  less  than  two  thirds 
of  the  reasonable  rent  for  such  buildings :  and  so  as 
there  be  paid  to  the  Crown  a  fine  to  the  amount  of  the 
remaining  part  of  such  annual  sum,  subject  to  a  dis- 
count, not  to  be  computed  at  a  higher  rate  than  the 
highest  rate  of  interest  at  the  time :  and  when  there 
shall  happen  to  be  no  building  upon  the  land  to  be 
demised,  or  that  the  buildings  thereon  shall  be  agreed 
to  be  rebuilt,  or  other  new  buildings  to  be  erected, 
then  there  shall  be  reserved  such  annual  rent  as  shall 
be  deemed  reasonable,  without  taking  any  fine :  and 
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so  as  in  every  lease  last  aforesaid  there  be  contained  a 
covenant  on  the  part  of  the  lessee  for  erecting  houses 
or  other  buildings  thereon,  and  for  keeping  them  in 
repair :  and  so  as  the  rents  be  reserved  free  of  all 
manner  of  taxes,  during  the  whole  of  the  term  :  except 
such  rent  as  the  Treasury  shall  think  fit  to  be  allowed, 
not  exceeding  the  term  of  three  years :  and  so  as  the 
lessees  execute  counterparts  of  such  leases. 

15.  By  the  fourth  section  it  is  enacted,  that  on 
every  grant  or  lease  to  be  made  by  the  Crown,  (ad- 
vowsons  and  such  grounds  with  buildings  thereon  as 
are  authorized  to  be  granted  for  ninety-nine  years  or 
three  lives,  and  whereon  any  fine  shall  be  payable, 
only  excepted,)  there  shall  be  reserved  such  clear 
annual  rents,  as  shall  be  deemed  by  the  Treasury  to 
be  reasonable,  without  taking  any  fine ;  and  such  rent 
shall  be  payable  during  the  whole  term :  and  no  such 
lease  shall  be  good  in  law,  unless  the  lessees  execute 
a  counterpart  thereof. 

16.  By  the  5th  section  it  is  enacted,  that  it  shall 
not  be  lawful  to  renew  any  such  lease  for  any  term  of 
years  whatever,  until  within  five  years  of  the  period  of 
its  expiration ;  except  such  tenements  as  are  thereby 
authorized  to  be  granted  for  ninety-nine  years  ;  nor  to 
renew  any  lease  for  ninety-nine  years,  until  within 
twenty  years  of  the  expiration  of  the  same ;  nor  any 
lease  for  lives,  so  long  as  there  shall  be  more  than  one 
of  such  lives  in  being,  except  in  the  cases  before  men- 
tioned. 

17.  By  the  7th  section  it  is  provided,  that  where 
any  wastes  or  commons,  in  which  the  Crown  has  any 
interest,  shall  be  deemed  fit  to  be  inclosed,  and  shall 
be  by  authority  of  Parliament,  or  otherwise,  autho- 
rized to  be  inclosed ;  or  where  any  lands,  held  under 
a  lease  from  the  Crown,  shall  be  deemed  by  the  Trea- 
sury fit  and  expedient  to  be  planted,  and  appropriated 
to  the  growth  of  timber,  or  any  farm-house  to  be 
erected,   or  any  pits  to  be  sunk,  for  the  working  of 
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mines,  quarries,  or  collieries ;  and  where  the  term  or 
estate  in  possession  shall  be  deemed  by  the  Treasury 
to  be  insufficient  to  repay  the  costs  of  such  improve- 
ments; in  every  such  case  it  shall  be  lawful  to  renew 
any  such  lease,  or  to  grant  any  further  lease,  for  any 
term  or  estate  not  exceeding  the  terms  or  estates  au- 
thorized by  the  act  of  1  Anne,  or  by  this  act.  And 
where  any  houses  or  other  buildings  shall  require,  or 
shall  be  agreed  to  be  rebuilt,  it  shall  be  lawful  to 
grant  any  further  lease  of  such  houses  or  other  build- 
ings, for  any  term  or  estate  not  exceeding  the  terms 
or  estates  authorized  by  this  act :  provided  such  rents 
are  reserved  as  are  required  by  this  act ;  and  that 
covenants  be  inserted  for  erecting  such  new  houses  or 
buildings. 

18.  By  the  8th  section  it  is  enacted,  that  before  the 
making  of  any  grant  or  lease,  a  survey  of  the  premises, 
where  the  same  shall  be  capable  of  such  survey,  and 
an  estimate  of  the  improved  annual  value  thereof, 
shall  be  had  and  made  by  a  practical  surveyor,  under 
the  direction  of  the  Treasury ;  who  shall  certify,  by 
his  report  in  writing  under  his  hand,  what  is  the  true 
and  fair  improved  annual  value  of  the  estate  so  sur- 
veyed and  valued,  and  the  true  and  fair  annual  value 
of  the  buildings,  and  the  true  state  and  condition  of 
such  buildings,  and  for  what  term  of  years  it  shall  be 
most  beneficial  to  grant  such  buildings  or  ground  : 
and  such  survey  and  valuation  shall  be  verified  by  the 
oath  of  such  surveyor. 

19.  By  the  9th  section  it  is  provided,  that  where 
any  tenements  shall  be  of  a  known  fixed  and  unim- 
provable value;  or  where,  from  the  nature  of  such 
tenements,  the  annual  value  thereof  cannot  be  ascer- 
tained by  means  of  a  survey ;  or  where  the  value  of 
such  tenements  is  small ;  a  lease  thereof  may  be  re- 
newed without  a  survey  thereof. 

20.  By  the  statute  39  &  40  Geo.  III.  c.  86.,  for  the 
better  preservation  of  timber  in  the  New  Forest,  and 
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for  ascertaining  the  boundaries  of  the  said  forest,  and 
of  the  lands  of  the  Crown  within  the  same,  it  is 
enacted  by  the  7th  section,  that  if  the  commissioners 
shall  find  any  land  belonging  to  the  Crown,  which  has 
been  for  fifteen  years  inclosed  and  enjoyed  without 
interruption,  and  which  has  been  improved,  they  may 
grant  a  lease  thereof  for  such  term  of  years  as  shall 
appear  to  the  commissioners  a  reasonable  compen- 
sation for  the  expense  of  improvement. 

21.  By  the  28th  section  it  is  enacted,  that  the  com- 
missioners may  treat  for  the  sale  of  small  parcels  of 
land,  belonging  to  or  claimed  by  the  Crown,  which 
are  intermixed  with  the  land  of  individuals,  and  are 
not  valuable  for  the  purpose  of  the  forest ;  but  such 
lands  to  be  sold  shall  not  exceed  in  any  instance  the 
value  of  500/. 
Of  the  King's         22.  By   the  statute  39  &  40  Geo.  III.  c.  88.  it  is 
perty.^^"^"        cuactcd,    "  That  none  of  the  provisions  and  restric- 
tions contained  in  the  acts  of  1  Anne  and  34  Geo.  III. 
shall  extend  to  any  manors,  messuages,  lands,  tene- 
ments, or  other  hereditaments,  of  whatsoever  tenure 
the  same  may  be,  which  had  at  any  time  theretofore 
been  purchased  by  his  Majesty,  or  should  at  any  time 
thereafter  be  purchased  by  his  Majesty,  his  heirs  or 
successors,  out  of  any  monies  issued  and  applied  for 
the  use  of  his  or  their  privy  purse  ;  or  with  any  other 
monies  not  appropriated  to  any  public  service ;  or  to 
any  manors,  messuages,  lands,   tenements,    or   other 
hereditaments,  of  whatsoever  tenure  the  same  may 
be,  which  came  to  his  Majesty,  or  may  come  to  him, 
his  heirs  or  successors,  by  the  gift  or  devise  of,  or  by 
descent  or  otherwise  from,  any  of  his,  her,  or  their 
ancestors,  or  any  other  person  or  persons  not  being 
Kings  or  Queens  of  the  realm ;    and  that  the  same 
should  operate  to  all  intents  and  purposes  as  from  the 
birth  of  his  Majesty." 

23.  By  the  4th  section  it  is  enacted,  that  it  shall  be 
lawful  for  the  King,  his  heirs  and  successors,  from 
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time  to  time,  by  any  instrument  under  his  and  their 
royal  sign  manual,  attested  by  two  or  more  witnesses, 
at  his  and  their  free  will  and  pleasure,  to  grant,  sell, 
or  give,  all  and  every  or  any  of  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  so  pur- 
chased, or  to  be  purchased,  or  which  had  or  should 
come  to  his  Majesty,  his  heirs  or  successors,  as  afore- 
said, whether  of  freehold,  or  copyhold,  or  customary, 
or  leasehold  tenure,  and  whether  conveyed  or  assured 
to,  or  otherwise  vested  in  his  Majesty,  his  heirs  or 
successors,  as  aforesaid,  to  any  person  or  persons,  for 
any  estate  or  estates,  or  for  any  intents  or  purposes, 
as  any  of  his  Majesty's  subjects  might  grant,  sell,  or 
give  the  like  manors,  &c. ;  and  all  persons  seised  of 
any  manors,  &c.,  or  any  estate  therein,  in  trust  for 
his  Majesty,  his  heirs  or  successors,  shall  convey, 
surrender,  assign,  or  otherwise  assure  the  same,  in  vide  a.  Geo.  4. 
such  manner  as  his  Majesty,  his  heirs  or  successors, 
under  his  or  their  royal  sign  manual,  to  be  attested  as 
aforesaid,  shall  direct. 

24.  By  the  statute  47  Geo.  III.  c.  24.,  reciting  the  Of  lands  ac- 
preceding  statute,  and  that  doubts  existed,  whether  Seat  or  for- 
the  powers  therein  given  extended  to  lands  which  had  ^^''""• 
or  might  come  to  his  Majesty,  his  heirs  or  successors, 
in  right  of  his  duchy  of  Lancaster,  or  by  reason  that 
the  same  had  been  purchased  by  or  for  the  use  of  or 
in  trust  for  any  alien  or  aliens ;  and  whether  the  same 
extended  to  enable  his  Majesty  to  grant  any  rents,  or 
arrears  of  rent,  accrued  in  respect  of  any  manors,  &c. 
before  any  grant  thereof  under  the  said  act,  it  is 
enacted,  *'  That  in  all  cases  in  which  his  Majesty,  his 
heirs  or  successors,  hath  or  shall,  in  right  of  his  Crown, 
or  of  his  duchy  of  Lancaster,  become  entitled  to  any 
freehold  or  copyhold  manors,  &c.,  either  by  escheat 
for  want  of  heirs,  or  by  reason  of  any  forfeiture,  or  by 
reason  that  the  same  had  been  purchased  by  or  for  the 
use  of,  or  in  trust  for  any  alien  or  aliens,  it  shall  be 
lawful  for  his  Majesty,  his  heirs  and  successors,  by 
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warrant  under  his  or  their  sign  manual,  or  under  the 
seal  of  the  duchy  of  Lancaster,  according  to  the  nature 
of  the  title  to  such  manors,  &c.,  to  direct  the  execu- 
tion of  any  trusts  or  purposes  to  which  the  same  may 
have  been  directed  to  be  applied  ;  and  to  make  grants 
of  such  manors,  &c.,  or  of  any  rents  or  profits  then 
due  and  in  arrear  to  his  Majesty,  in  respect  thereof 
respectively,  to  any  trustee  or  trustees,  or  otherwise 
for  the  execution  of  any  such  trusts  or  purposes;  or 
to  any  person  or  persons,  for  the  purpose  of  restoring 
the  same  to  any  of  the  family  of  the  person  or  persons 
whose  estates  the  same  had  been ;  or  of  carrying  into 
effect  any  intended  grant,  conveyance,  or  devise  of 
any  such  person  or  persons,  in  relation  thereto ;  or  of 
rewarding  any  person  or  persons  making  discovery  of 
any  such  escheat,  or  of  his  Majesty's  right  and  title 
thereto,  as  to  his  Majesty,  his  heirs  or  successors 
respectively,  shall  seem  fit." 

25.  The  King's  grants  are  construed  in  a  very  dif- 
ferent manner  from  conveyances  made  between  pri- 
vate subjects;  for,  being  matter  of  record,  they  ought 
to  contain  the  utmost  truth  and  certainty :  and  as 
they  chiefly  proceed  from  the  bounty  of  the  Crown, 
they  have  at  all  times  been  construed  most  favourably 

piowd.243.  for  the  King,  and  against  the  grantee  ;  contrary  to  the 
manner  in  which  all  other  assurances  are  construed. 

2C.  Thus,  if  the  King  grants  lands,  or  a  rent  issuing 
out  of  them,  to  A.  B.,  without  any  limitation  of  estate, 
the  grantee  will  only  take  an  estate  at  will,  on  account 

Tit.  32.  c.  19.  of  the  uncertainty ;  whereas,  in  the  case  of  a  grant  by 
a  subject,  an  estate  for  life  would  have  passed. 

1  Rep.  43.  ?>.  27.  King  Henry  VIII.  granted  lands  to  Lord  Lovel, 
to  have  and  to  hold  to  him  and  to  his  heirs  male ;  and 
it  was  adjudged  void  :  for  the  King  could  not  grant 
such  estate  of  inheritance  in  fee  simple,  to  make  the 
males  to  be  inheritable,  and  exclude  the  females.    But 

Tit.  32.  c.  21.  in  the  case  of  a  private  person,  such  a  grant  would 
have  passed  an  estate  in  fee  simple. 


How  King's 
grants  are  con- 
strued. 
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28.  The  King's  grant  shall  not  be  taken  to  a  double  Case  of  mines, 
intent.     Thus,  if  the  King  grants  lands,  and  the  mines  i  rIp;4g.  i. 
therein  contained,  it  will  only  pass  common  mines,  ^^'"' 

and  not  mines  of  gold  or  silver;  for  the  common  intent 
of  the  grant  is  satisfied  by  the  passing  of  mines  of 
coal,  lead,  &c. 

29.  By   the   statute   called  Prerogativa  Regis,    17  what  passes  by 
Edw.  II.  c.  15.   it  is  declared,  that  when  the   King  ^^"^" 
gives  or  grants  lands  or  manors,  with  the  appurte- 
nances, unless  he  makes  express  mention  in  the  deed  lo  Rep.  64.  a.  * 
of  the    knights'   fees,    advowsons   of  churches,    and 
dowers,  when  they  fall,  then  the  King  reserves  to  him- 
self such  fees,  &c.  although  among  other  persons  it 

had  been  observed  otherwise. 

30.  It  has  been  held,  that  this  act  is  restrained  to  Wem. 
the  three  cases  of  advowsons,  knights'  fees,  and  dower ; 

for  a  court-leet  will  pass  without  express  words.  So 
of  a  forest  appendant  to  a  manor ;  and  the  words  of 
the  act  being  quando  dominus  rex  dat  vel  concedit,  in 
cases  of  restitution,  advowsons,  &c.  will  pass  without 
any  express  mention  of  them. 

31.  When  the  grant  of  the  King,  in  general  terms, 
refers  to  a  certainty,  it  is  the  same  as  if  the  certainty 
had  been  expressed  in  the  grant;  though  such  cer- 
tainty be  not  of  record,  but  lie  in  averment,  by  matter 
in  pais,  or  in  fact. 

32.  Queen  Elizabeth,  being  seised  in  fee  jure  corona  whistler's 
of  the  manor  of  Whitchurch,  to  which  an  advowson  "t^'       *^" 
was  appendant,  granted  the  manor,  with  the  appur- 
tenances,   for  twenty-one  years,    excepting  the   ad- 
vowson ;    and   afterwards,    reciting   the   said   demise 

and  exception,  she  made  another  grant  to  the  same 
grantee,  for  another  term  of  years,  with  the  like  ex- 
ception. King  James  I.,  in  consideration  of  services, 
ex  certd  scientid,  &c.,  granted  the  manor,  cum  suisjuri- 
bus,  &c.  to  G.  H.,  exceptis  quce  in  eisdem  Uteris patentibus 
excipiujitur ;  and  mentions  the  lease  in  reversion,  and 
the  like  exception  therein ;  but  then  follows  this  clause 
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— Et  ulterius  de  uber'iori gratia  nostra,  d  cw  certa  scientist, 
S^c.j  damns  omnia  et  singula  tencmenta  prc^dicto  manerio 
quoque  modo  spect.  fy.,  et  uberius  damns,  8^c.  to  the  said 
G.  H.  and  his  heirs,  the  said  manor,  ac  ccetera  omnia  et 
singula  prccmissa,  cum  eorum  pertinentiis  adco  plcne,  c^'C. 
as  the  same  came  to  him,  and  they  were  in  his  hands. 
It  was  resolved,  i.  That  the  advowson  passed,  be- 
cause it  was  clearly  referred  to  in  the  grant,  ii.  That 
if  the  words  adco  plcne  et  intcgre  had  been  omitted, 
then  it  would  not  have  passed  by  the  first  clause ; 
but  by  the  addition  of  the  last  clause,  all  the  parts  of 
the  patent  taking  effect  at  one  and  the  same  time,  the 
advowson  should  pass  as  appendant,  iii.  Though 
the  first  clause  of  the  grant  referred  to  the  demise  in 
which  the  advowson  was  excepted,  yet  by  the  middle 
clause  all  tenements,  &c.  pertaining  to  the  said  manor 
were  granted;  and  the  last  clause  granted  the  manor, 
with  the  appurtenances,  &c.  adco  plcne,  &c. 
Rexv.Episc.  33,  The  manor  of  Laburn,  to  which  an  advowson 
2  Mod.  1.'  was  appendant,  came  to  King  Hen.  VIII.  by  the  dis- 
solution of  the  monasteries,  w  ho  granted  the  manor  to 
the  Archbishop  of  Canterbury,  excepting  the  advow- 
son ;  and  afterwards  the  archbishop  re-granted  the 
same  to  the  King,  together  with  the  advowson ;  and 
then  the  King  granted  the  manor  of  Laburn,  et  advo- 
cationem  ecclesice  de  Laburn,  dicto  archicpiscopo  dudum 
spect.,  and  which  was  re-granted  to  the  said  King  by 
the  said  archbishop,  and  formerly  belonging  to  the 
abbot  of  Grey  Church,  &c.,  adeoplene  as  the  said  arch- 
bishop or  abbot  had  it,  or  as  it  was  in  our  hands,  by 
any  ways  or  means  howsoever. 

The  question  was,  whether  the  advowson  passed  by 
this  grant. 

Ellis,  Just,  said,  the  general  words  adeo  plcne,  as 

the  King  had  it  by  any  ways  or  means  whatsoever, 

L«e  V.  Browne,  were  Sufficient  to  pass  it :  and  judi^ment  was  given 

Freem.  207.  ...  ^  J        o  o      . 

accordmgly. 
34.  But  where  general  words  -do  not  refer  to  any 


Title  XXXIV.     Kings  Grant.     \  35,  36.  47 

certainty,  they  will  not,  in  grants  by  the  Crown,  pass 
any  thing. 

35.  In  the  river  Banne,  in  Ulster,  where  the  stream  Fishery  of  the 
is  navigable,  there  is  a  rich  fishery  of  salmon,  which  DavS,55. 
was  parcel  of  the  ancient  inheritance  of  the  Crown. 

In  the  first  year  of  King  James  L,  Sir  Randall  Mac- 
donnell  obtained  a  grant  to  him  and  his  heirs,  by  let- 
ters patent,  of  the  territory  of  Rout,  which  is  adjoin- 
ing to  the  river  Banne,  in  that  part  where  the  fishery 
is :  by  these  the  King  granted  to  him,  omnia  castra, 
messuagia,  tofta,  molaicUna,  terras,  prata,  pascua,  pis- 
carias,  piscationes,  aquas,  aquarum  cursus,  S^c.  ac  omnia 
alia  hcereditamenta  in  vel  infra  dictum  territorium  de  Rout, 
CTceptis  et  ex  hac  concessione  nobis  hceredibus  ei  successori- 
bus  fwstris  7xservatis,  tribus  partibus  piscationis  Jluminis 
de  Banne. 

It  was  resolved  by  the  Judges  of  Ireland,  that  no 
part  of  the  fishery  passed  by  these  letters  patent;  that 
no  part  of  this  royal  fishery  could  pass  by  the  grant 
of  the  land  adjoining,  by  the  general  grant  of  all  fishe- 
ries ;  for  this  royal  fishery  was  not  appurtenant  to  the 
land,  but  was  a  fishery  in  gross,  and  parcel  of  the  in- 
heritance of  the  Crown  by  itself;  and  general  words 
in  the  King's  grants  shall  not  pass  such  special  royal- 
ty, which  belongs  to  the  Crown  by  prerogative  ;  for 
mines  royal,  amerciaments  royal,  or  escheats  royal, 
should  not  pass  by  general  words,  of  all  mines,  amer-  P'°wd.  333. 
ciaments,  and  escheats. 

It  was  also  agreed,  that  where  the  King  granted  to 
Sir  R.  M.  all  the  territories  adjoining  to  the  river, 
and  all  fisheries  within  the   territory,  exceptis  tribus 
partibus piscarice  de  Banne ;  the  fourth  part  of  the  fishery  Att.  General 
shtDuld  not  pass  to  him,  for  the  King's  grant  should  2  Mod.  106. 
pass  nothing  by  implication. 

36.  If  the  Kino^  grants  the  manor  of  D.  with  the  ap-  R«  v.  imber 

^        1,  ,  1  n  1  &  Wilkin, 

purtenances,  and  all  other  lands,  pastures,  woods,  et  2  roU.  Ab. 
hcereditamenta  ante  hac  cognita,  usitata,  accepta,  vel  re- 
putata,   ut  membrum  vel  parcella  manerii  prcedicti ;  a 
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wood  which  was  not  parcel  of  the  manor  truly,  and 
in  right,  that  is,  facto  et  jure,  shall  not  pass  though  it 
be  averred  that  the  said  wood,  adhunc  anteafuit  repu- 
taf  et  parcer  manerii  pra^dicti ;  without  saying  that  it 
had  been  reputed  parcel,  time  out  of  mind.  And  if 
it  had  been  averred  that  the  wood  was  reputed  parcel 
of  the  manor,  time  out  of  mind,  kc,  though  in  the 
case  of  a  common  person,  proofs  of  such  issue  might 
be  by  vulgar  and  diffused  reputation  of  people  of  the 
same  vill,  or  of  other  manors  or  vills  adjoining,  &c., 
or  of  the  body  of  the  county ;  yet  in  the  case  of  the 
King,  in  such  issues,  as  to  the  word  reputation,  the 
evidence  or  proof  should  not  be  by  such  vulgar  and 
diffused  reputation  of  the  people;  but  the  proofs  ought 
to  be  by  some  matter  of  record  or  writing,  as  by  the 
express  valuation  of  it,  between  the  prince  and  his 
subject,  in  the  particulars  of  the  purchase  ;  or  in  the 
surveys  and  books  of  accounts  of  the  auditors  and  re- 
ceivers, bailiffs,  and  such  officers  and  ministers,  always 
entered  and  answered  in  the  rolls  and  books,  as  parcel 
of  the  manor  ;  otherwise  it  was  not  any  proof  of  repu- 
tation in  the  case  of  the  King. 

37.  Whenever  the  King  is  misinformed  in  the  nature 
of  his  estate,  so  that  his  intent  cannot  take  effect ;  or 
where,  in  a  King's  grant,  there  is  such  a  misrecital, 
false  surmise,  or  false  consideration,  as  to  show  that 
the  Crown  was  deceived,  the  grant  will  be  void. 

38.  King  Henry  VIII.  being  tenant  in  tail  of  the 
manor  of  Abbottesley,  with  the  reversion  to  him,  his 
heirs  and  successors,  gave,  by  his  letters  patent,  the 
said  manor  to  Walter  Walshe,  and  to  the  heirs  male 
of  his  body.  The  question  was,  whether  this  gift  was 
good  or  not :  and  it  was  held  that  it  was  void ;  be- 
cause the  King  having  only  an  estate  tail  himself,  could 
grant  only  for  his  own  life,  for  he  could  not  grant  a 
greater  estate  than  he  had ;  so  that  being  ignorant  of 
the  estate  he  was  entitled  to,  he  was  deceived  in  grant- 
ing it. 
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39.  If  the  Kin^  grants  an  office  for  life,  and  after  Curie-scase, 

...  11  R-cp.  4. 

grants  it  in  reversion  to  B.,  which  is  void,  and  after- 
wards reciting  the  grant  to  B.  as  a  good  grant,  he 
grants  it  to  commence  after  the  grant  to  B. ;  the  King 
is  deceived  in  this  last  grant,  and  therefore  it  is  void. 

40.  If  the  King  recites,  that  where  by  letters  patent  Mead  r. 
the  office  of  Marshal  of  the  Court  of  King's  Bench  2Roii.^Ab.i89. 
was  granted  to  J.  S.  for  life;  and  that  the  said  J.  S. 

had  surrendered  it ;  and  that  in  consideration  of  this 
surrender,  the  King  granted  the  office  to  J.  D.  for  life. 
If  the  office  was  not  in  fact  granted  to  J.  S.,  or  if  he  did 
not  surrender  it,  the  grant  to  J.  D.  will  be  void,  because 
there  was  no  such  considerations  as  were  recited. 

41.  Queen  Elizabeth  having  right  to  present  to  a  Green's  case, 
living  as  patroness,  by  letters  patent,  granted  the  pre-       ^^' 
sentation  ratione  lapsus ;  it  was  held  void,  because  she 

was  deceived  as  to  her  title. 

42.  It  is  laid  down  by  Popham,  that  if  the  Crown  Mnsonv. 
should  let  the  manor  of  D.,  quod  quidem  mauerium  is  cro."ja!'^34. 
of  the  annual  value  of  4/.,  where  it  is  not  let  for  such 

a  rent,  and  the  rent  or  value  is  misrecited,  yet  the 
lease  would  be  good,  because  there  was  a  certainty 
before  ;  and  the  addition  of  quod  quidem,  &c.  was  not 
material.  But  if  the  Crown  let  the  manor  of  D.  of  the 
annual  rent  of  4/.,  which  was  intended  to  be  of  such  a 
value,  and  was  let  at  a  greater  rent,  or  appeared  upon 
record  to  be  of  a  greater  value,  it  would  be  void  :  be- 
cause in  the  first  case  the  Crown  intended  to  pass  the 
manor;  and  the  addition  of  the  quod  quidem,  8>;c.  was 
but  to  add  another  certainty  :  but  when  it  was  in  one 
sentence,  that  it  was  of  such  a  value,  and  that  in  tali 
parte  the  intent  of  the  Crown  appeared  not  to  grant  a 
thing  above  such  a  value,  it  was  otherwise. 

43.  In  Bacon's  Abridgment  the  following  excep-  Exceptions. 
tions  are  laid  down  to  the  above  cases:  "First,  that  J";^'^''''^- 
in  the  construction  of  letters  patent,  every  false  recital 

in  a  part  material  will  not  vitiate  the  grant,  if  the  King's 
intent  sufficiently  appears." 

VOL.  V.  E 


Ld.  Raym.  49, 
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Rexv.Epis.  44.  Thus  wlicre  the  King  made  a  grant  to  a  person 

LorTRaym.  as  a  knight,  who  in  fact  was  not  a  knight,  though  the 
Show.  Pari.  grant  was  held  void,  for  this  reason,  by  the  Court  of 
Ca.  212.  King's  Bench,  yet  the  judgment  was  reversed  by  the 

House  of  Peers. 

45.  **  Secondly,  that  if  the  King  is  not  deceived  by 
the  false  suggestions  of  the  party,  but  only  mistaken 
by  his  own  surmises,  this  will  not  vitiate  his  grant." 
Rexv.  Kempe,  4(3.  King  Charlcs  II.  granted  the  oflfice  of  searcher 
at  Plymouth  to  John  Martin,  durante  bene  placito ; 
afterwards  by  other  letters  patent,  reciting  the  grant 
to  Martin,  he  granted  this  office  to  Fryer  for  life,  to 
commence  after  the  death,  surrender,  or  forfeiture  of 
Martin.  Fryer  afterwards  surrendered  his  letters 
patent  to  the  King,  who,  in  consideration  of  the  sur- 
render, granted  the  office  to  Henry  Kempe  for  life,  to 
commence  after  the  death,  surrender,  forfeiture,  or 
other  determination  of  the  estate  of  Martin ;  and  after- 
wards to  William  Kempe  for  life,  to  commence  after 
the  death,  surrender,  forfeiture,  or  other  determination 
of  the  estates  of  Martin  and  Henry  Kempe. 

Upon  the  death  of  King  Charles  II.  a  scire  facias 
was  sued  out  to  repeal  these  letters  patent.  Sir  S. 
Eyre,  Just,  said  it  was  objected  that  the  King  was 
deceived  in  his  grant  to  Fryer,  which  was  to  commence 
after  the  death,  surrender,  or  forfeiture  of  Martin ;  for 
the  estate  of  Martin  being  only  an  estate  at  will,  it 
could  not  be  surrendered  or  forfeited  ;  because  those 
acts,  which  in  cases  of  other  particular  estates  would 
amount  to  a  forfeiture  or  surrender,  in  case  of  an 
estate  at  will,  amounted  to  a  determination  of  the  will ; 
and  therefore  there  could  not  be  a  surrender  or  for- 
feiture of  an  estate  at  will.  And  in  fact  the  estate  of 
Martin  did  not  determine  by  his  death,  surrender,  or 
forfeiture,  but  by  the  death  of  King  Charles  II. ;  and 
therefore  the  grant  to  Fryer  could  not  take  effect, 
because  Martin's  estate  did  not  determine  by  his 
death,  surrender,  or  forfeiture. 
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To  answer  which  objections  he  said  that  it  ought 
to  be  considered,  i.  When  the  King  shall  be  said  to 
be  deceived  to  avoid  his  grant,  ii.  In  what  manner 
the  grant  of  the  King  should  take  effect ;  and  what 
construction  it  should  have. 

As  to  the  first,  where  the  matter  expressed  to  be 
suggested  on  the  part  of  the  grantee  was  false,  and 
to  the  prejudice  of  the  King;  there  if  the  King  was 
deceived,  that  would  avoid  the  grant.  But  where  the 
words  were  the  words  of  the  King,  and  it  appeared 
that  he  had  only  mistaken  the  law  ;  there  he  should  not 
be  said  to  be  deceived,  to  the  avoidance  of  the  grant : 
as  if  there  was  an  estate  in  esse  not  recited ;  or  when 
the  grant  was  recited  to  be  of  less  value  than  it  actually 
was,  by  the  suggestion  of  the  party ;  there  the  King 
was  deceived,  and  the  grant  should  be  void.  For,  in 
the  first  case,  the  intent  of  the  King  was  to  grant  an 
estate  to  take  effect  in  possession,  which  intent  could 
not  take  effect,  because  there  was  an  estate  before  in 
esse,  not  recited.  In  the  second  case,  if  the  grant  were 
good,  the  King  would  grant  more  than  he  had  designed 
to  do.  But  if  the  King  was  not  deceived  in  his  con- 
sideration, nor  otherwise  to  his  prejudice ;  but  his  in- 
tent was  to  pass  the  lands,  only  he  was  deceived  in 
the  law  ;  nevertheless  his  grant  should  be  good. 

II.  In  what  manner  the  letters  patent  of  the  King 
should  be  construed,  when  he  was  mistaken  in  his  own 
words  and  affirmation.  And  he  said  that  it  was  a  rule 
in  law,  that  where  the  King  was  not  deceived  by  the 
suggestion  of  the  party ;  and  it  appeared  by  the  letters 
patent,  that  the  intent  of  the  King  was,  that  the  patentee 
should  take  ;  such  construction  should  be  made,  that 
the  grant  should  not  be  void. 

To  apply  this  to  the  case.  In  the  letters  patent  to 
Fryer,  the  King  was  not  deceived,  for  the  precedent 
letters  patent  were  truly  recited,  and  the  suggestion 
was  true  ;  and  the  intent  of  the  King  was,  that  Fryer 
should  take  by  these  patents  ;  and  therefore  such  a 

E2 
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construction  ouglit  to  be  made,  as  that  the  grant  might 
take  effect. 

Lord  Holt  concurred,  and  judgment  was  given  that 
the  letters  patent  were  good. 

47.  "Thirdly,  that  though  the  King  mistakes,  either 
in  matter  of  law  or  fact,  yet  if  this  is  not  any  part  of 
the  consideration  of  the  grant,  it  will  not  vitiate  it." 
chandos's  case,  48.  King  Hcury  VII.  granted  to  Lord  Chandos  a 
c  Rep.  .)5.  j-j-^anor  in  tail  ;  and  the  same  King,  by  other  letters 
patent,  reciting  the  former  grant,  and  that  the  said 
Lord  Chandos  had  surrendered  the  same  to  be  can- 
celled, and  that  the  same  had  been  cancelled,  by 
reason  whereof  the  King  was  seised  in  fee  ;  did  grant 
the  said  manor  to  Lord  Chandos  and  his  wife,  and  the 
heirs  of  Lord  Chandos. 

It  was  contended  that  the  second  grant  was  void. — 
I.  Because  the  estate  tail  was  not  recited  as  an  estate 
tail  continuing,  whereupon  the  reversion  might  be 
granted,  but  as  an  estate  tail  determined ;  and  there- 
fore the  King  granted  it  as  a  thing  in  possession,  when 
in  truth  he  had  but  a  reversion,  expectant  on  an  estate 
tail.  IT.  Because  the  King  was  deceived  in  his  grant; 
for  the  King  by  the  suggestion  of  the  party,  thought 
that  by  the  surrender  of  the  first  letters  patent,  the 
estate  tail  was  defeated  and  determined,  by  reason  of 
which  the  King  became  seised  in  fee,  in  which  the 
King  was  deceived,  iir.  Because  the  King  was  de- 
ceived in  the  estate  he  granted ;  for  he  intended  to 
grant  an  estate  in  fee  in  possession,  and  not  a  rever- 
sion expectant  on  an  estate  tail. 

After  great  deliberation,  it  was  resolved  that  the 
reversion  passed.  And  as  to  the  said  three  objections, 
it  was  considered  how  much  of  the  said  recital  was  the 
suggestion  of  the  party,  and  how  much  the  affirmation 
of  the  King  himself  And  it  was  held  that  the  recital  of 
the  estate  tail,  and  that  the  patentee  had  surrendered, 
were,  in  judgment  of  law,  the  information  and  sug- 
gestion of  the  party ;  but  the  clause  that  the  King 
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was  seised  in  fee,  was  the  conclusion  of  the  King  him- 
self,  in  which  he   mistook   the  law.     Also  the  party- 
informed  the  King  that  he  had  delivered  up  the  letters 
patent  to  be  cancelled,  upon  which  the  King  affirmed 
that  they  were  cancelled  :  that  was  not  the  affirmation 
of  the  party'  but  of  the  King ;  and  the  affirmation  of 
the  King,  on  the  information  of  the  party,  when   it 
was  not  made  any  part  of  the  consideration,  should 
not  avoid  his  grant.     And  it  was  not  like  the  case  of  Ame,§  38. 
Alton  Woods  ;  for  there  the  King  was  not  informed 
of  his  true  estate,  and  his  grant  could  not  take  effect, 
without  fraction  of  estates,  or  wrong  done. 

49.  **  Fourthly,  that  the  words  e.v  certd  scientid  et 
mero  motu,  in  the  King's  charters  and  letters  patent, 
do  occasion  them  to  be  taken  in  the  most  benign  and 
liberal  sense,  according  to  the  intent  of  the  King,  ex- 
pressed in  his  grant." 

50.  It  has  been  stated  that  royal  mines  do  not  pass  Ante,  §  28. 
by  a  grant  of  all  mines,  minerals,  &c.    But  Lord  Chief 
Justice  Dyer  has  said,  that  if  the  Crown  has  a  mine 

royal  in  the  soil  of  J.  S.  and  grants,  e.v  gratia  speciaii, 
certd  scientid  et  mero  motu,  all  mines  in  the  lands  of  J.  S., 
the  mine  royal  shall  pass ;  for  else  the  words  would  be 
void  and  without  effect ;  because  the  Crown  cannot 
have  a  base  mine  in  the  soil  of  another :  and  there- 
fore when  the  Crown  says,  ex  certd  scientid,  and  recites 
that  it  is  in  the  soil  of  another,  it  shall  not  be  taken 
to  be  misconusant  of  the  thing. 

51.  There  are,  however,  several  cases  in  which  the 
words  e.v  certd  scientid  tt  mero  motu  were  not  held  suf- 
ficient to  establish  the  King's  grant,  as  in  Lord  Lovell's  Ante,  §  27. 
case,  which  has  been  already  stated. 

52.  So  where  King  Henry  VII.  being  seised  of  two  1  Rep.  46.  a. 
manors,  Ryton  and  Condor,  granted  e.v  certd  scientid  et 

mero  motu  totum  illud  manerium  de  Ryton  (§'  Condor,  cum 
pcrtinen,  in  coni  Salopice ;  it  was  held  that  the  grant 
was  void,  for  the  King  was  deceived. 

53.  In   the  same   manner  where  Queen  Elizabeth,  id.  46.  ft. 
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being  seised  of  the  manors  of  Milbiirn  and  Sapperton, 
in  the  county  of  Lincohi,  granted,  ex  certu  ticientia,  S^c. 
totum  illud  manerium  dc  Milborn  cum  Sapperton,  in  coni 
Lincoln ;  it  was  held  that  neither  of  them  passed. 

54.  *'  Fifthly,  that  though   in  some   cases  general 

words  of  a  grant  may  be  qualified  by  the  recital,  yet 

if  the  King's  intent  is  plainly  expressed  in  the  granting 

10  Rep.  63.  b.   part,  it  shall  enure  according  to  that,  and  is  not  to  be 

restrained  by  the  recital." 
4Rcp.:;t.  5''^-  ^1"^  Bozoun's  case,  26  and  27  Eliz.,  it  was  held 

that  a  clause  of  Jion  obstante  would  supply  the  defect  of 
a  misrecital ;  and  this  doctrine  was  confirmed  in  the 
following  case. 
/tt.  General  V.       56.  King  Hcury  VIII.  granted  the  manor  of  Sher- 
HaJrSi.       born,  in  the  county  of  York  ;  and  then  followed  these 
words :  *'  all  which  are  of  such  a  yearly  value  as  is 
expressed  in  such  a  particular,"  with  a  non  obstante  of 
any  misrecital  of  the  true  value,  or  that  they  were  of 
greater  value.     The  value  was  not  truly  expressed  in 
the  particular. 

Lord  Chief  Baron  Hale  held  the  grant  good.  He 
said  that  the  reason  why  a  mistake  in  the  considera- 
tion, or  in  the  King's  title,  or  the  non-recital  of  an 
estate,  or  lease  in  being,  shall  vitiate  the  King's  patent, 
was,  because  by  his  prerogative  he  ought  to  be  truly 
informed  of  his  case ;  but  it  was  otherwise  in  the  case 
of  a  common  person,  whose  grant  was  to  be  taken 
Holland  V  niost  strongly  against  himself;  and  here  the  non  ob- 
Fi;her,iiridg.  stontc  aidcd  those  defects,  and  it  was  the  proper  office 
of  a  7?o;?  obstante  to  do  so,  as  appeared  in  Bozoun's  case. 
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CHAP.  I. 

Origin  and  Nature  of  Fines. 

I.  Origin  of  Fines.  |   11.   Taken  from  the  Roman  Law. 

7-  Description  of.  j   14.    When  first  introduced. 

Section  1. 

Origin  of  fines..  ^V^HEN  landed  propci'ty  first  became  the  subject  of 
alienation,  it  was  found  necessary  to  adopt  some 
authentic  mode  of  transfer,  which  might  secure  the 
possession,  and  evince  the  title  of  the  purchaser. 

By  the  ancient  common  law,  a  charter  of  feoffment 
was  in  general  the  only  written  instrument  whereby 

Tit.  32.  c.  4.  lands  were  transferred  or  conveyed.  But  although 
this  assurance  derived  great  authenticity  from  the 
number  of  witnesses  by  whom  it  was  usually  attested. 
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atid  the  solemn  and  public  manner  in  which  livery  of 
seisin  was  given  upon  it ;  yet  still  it  may  be  supposed 
that  inconveniences  would  frequently  arise,  either  from 
the  loss  of  the  charter  itself,  or  from  the  difficulty  of 
proving  it  after  a  lapse  of  years.  These  circunif  i  mces 
probably  induced  men  to  look  out  for  some  other 
species  of  assurance,  which  should  be  more  solemn, 
more  lasting,  and  more  easily  proved,  than  a  charter 
of  feoffment. 

2.  Experience  must  soon  have  discovered  that  no 
title  could  be  so  secure  and  notorious,  as  that  which 
had  been  questioned  by  an  adverse  party,  and  con- 
firmed by  the  determination  of  a  court  ofjustice;  and 
the  ingenuity  of  mankind  soon  found  out  a  method  of 
deriving  the  same  advantage  from  a  fictitious  process. 

To  effect  this  purpose  the  following  plan  was 
adopted  :  a  suit  was  commenced  concerning  the  lands 
intended  to  be  conveyed,  and  when  the  writ  was  sued 
out,  and  the  parties  appeared  in  court,  a  composition 
of  the  suit  was  entered  into,  with  the  consent  of  the 
Judges,  whereby  the  lands  in  question  were  declared 
to  be  the  right  of  one  of  the  contending  parties. 

3.  This  agreement  being  reduced  into  writing,  was 
enrolled  among  the  records  of  the  Court,  where  it  was 
preserved  by  the  proper  officer,  by  which  means  it 
was  not  so  liable  to  be  lost  *  or  defaced  as  a  charter 
of  feoffment ;  and  being  a  record,  would  at  all  times 
prove  itself.  It  had  also  another  advantage,  that 
being  substituted  in  the  place  of  the  sentence  which 
would  have  been  given,  in  case  the  suit  had  not  been 
compounded,  it  was  held  to  be  of  the  same  nature 
and  of  equal  force,  with  a  judgment  of  the  Court. 

4.  When  this  species  of  agreement  was  completed,  Gianr,  ub.  2. 

a  writ  issued  to  the  sheriff  of  the  county  in  which  the  Bracton,256.  a. 

"^  There  is  a  record  of  a  fine  in  Dugdale's  Origines  Juridiciales,  p.  92, 
dated  28  Hen.  II ,  which  is  expressly  mentioned  to  have  been  levied,  be- 
cause the  charter  of  feoiFment,  by  which  the  lands  had  been  convej'ed, 
was  lost. 
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lands  lay,  in  the  same  form  as  if  a  judgment  had  been 
obtained  in  an  adversary  suit,  directing  him  to  deliver, 
seisin,  and  possession  to  the  person  who  thus  acquired 
the  lands. 

5.  The  form  which  was  first  adopted  in  this  assur- 
ance has  continued  ever  since.  To  show  the  tenor 
thereof,  and  the  difference  between  it  and  the  charters 
which  were  then  in  use,  it  shall  be  here  transcribed 

Lib.  8.  c.  2.      from  Glanville. 

Hac  est  Jiiialis  concordia  facta  in  curia  domini  regis 
apud  Westmonasterium,  in  vigilid  beati  Petri  apostoli, 
anno  regni  regis  Henrici  secundi,  tricesimo  tertioy  coram 
Ranulpho  de  Glanville,  justiciario  domini  regis,  et  coram 
H.  R.  W.  et  T.  et  aids  Jideli bus  domini  regis  qui  ibi  tunc 
aderunt,  inter  priorem  et  fratres  hospitalis  Hierusalem  et 
W.  T.jilium  Normanum  et  Alanum  Jilium  suum,  quern 
ipse  attornavit  in  curia  domini  regis  ad  lucrandum  et  ptr- 
dendum,  de  totd  terra  ilia  et  de  pertinentiis  de  qua  terra 
totd  placitum  fait  inter  eos  in  curia  domini  regis:  scilicet, 
quod  prcedictus  W.  et  Alayius  concedunt  et  testantur  dona- 
tionem  quam  Normanus  pater  ipsius  W.  ipsis  inde  fecit,  et 
illam  terram  totam  quietam  clamant  de  se  et  hcEredibus  suis 
domus  hospitalis  et  prefato  priori  ctfratribus,  in  perpetuum 
et  per  liber um  servitium  quatuor  denariorum  per  annum  pro 
omni  servitio,  et  pro  hac  concessione  et  testi/icatione  et  quiet  a 
clajnantid  prefatus  prior  et  fratres  hospitalis  dederunt  ipsi 
Wilhelmo  et  Ala  no  coitum  solidos  sterlingorum. 

6.  This  assurance  was  called  y/7z/'.v,  ovfinaUs  concor- 
dia, from  the  words  with  which  it  begins;  and  also 
from  its  effect,  which  is  to  put  a  final  end  to  all  suits 

Lib.  8.  c.  3.  and  contentions.  Thus  Glanville  says — Et  nota  quod 
dicitur  talis  concordia  fnalis,  eo  quodjinem  imponit  negotio, 
adeo  ut  neuter  Utigantium  ab  ed  de  cetero  poterit  recedere ; 

433. 6.  and   Bracton  says — Finis  est  extremitas  uniuscujusque 

rei,  et  ideo  dicitur  fnalis  concordia,  quia  imponit  Jinem 
lit  i  bus. 

Description  of.  7.  A  finc  may  therefore  be  described  to  be  an  ami- 
cable agreement  or  composition  of  a  suit,  whether  real 


Title  XXXV.     Fine.     Ch.  i.  §  8—1 1 .  59 

or  fictitious,  between  the  demandant  and  tenant,  with 
the  consent  of  the  Judges,  and  enrolled  among  the 
records  of  the  court  where  the  suit  is  commenced,  by 
which  lands  and  tenements  are  transferred  from  one 
person  to  another;  or  any  other  settlement  is  made 
respecting  them. 

8.  To  this  mode  of  transferring  estates  of  freehold, 
the  ceremony  of  livery  of  seisin  is  unnecessary;  not 
because, the  supposition  and  acknowledgment  thereof 
in  a  court  of  record  induces  an  equal  notoriety,  for  in 
ancient  fines  no  such  acknowledgement  is  made,  but 
because  lands  acquired  in  this  manner  were  supposed 
to  be  recovered  by  sentence  of  a  court  of  justice ;  and 
the  possession  was  delivered  by  the  sheriff,  in  pur- 
suance of  a  writ  directed  to  him  for  that  purpose ; 
which  was  equal  in  point  of  notoriety  to  the  ceremony 
of  livery  of  seisin. 

9.  A  fine  was,  from  its  first  institution,  more  highly 
favoured  and  protected  by  the  law,  than  any  other 
kind  of  assurance ;  for  if  either  of  the  parties  refused 
to  adhere  to  it,  there  was  a  particular  writ,  by  which 

they  were  compelled  to  appear,  called  querela  dejine  Gianv.r.b.i. 
facto  in  curia  domini  regis.     And  if  the  fine  was  proved  4, 5/  '  "  *^'  ' 
to  have  been  duly  levied,  then  the  party  who  refused 
to  adhere  to  it  was  attached,  till  he  found  sufficient 
security  for  his  compliance. 

10.  In  some  cases,  however,  the  civil  authority  ap- 
pears to  have  been  insufficient  for  this  purpose.    Thus 

Mr.  Madox  has  transcribed  a  record,  from  which  it  Form.  Angi. 
appears  that  Julian  De  Swadefield  fined  to  King  John  ^"*"*-  ^  ^^* 
in  100  marks  and  six  palfreys,  per  sic  quod jinis  f actus 
per  cyrographuni,  etperjinem  duelU,  inter  ipsum  et  Wilhel- 
mum  de  Curton,  defeodo  unius  militis  et  dimidii  cum  pert  in. 
in  Ellingeham,  coram  justiciariis,  teneatur. 

11.  The  idea  of  a  fine  appears  to  have  been  origi-  xakenfromthe 
nally  taken  from  the  Transactio  of  the  Roman  law,  ^"""^^ '"'''• 
which  was  an  accommodation  of  a  suit  already  com-  CowcirsDict. 
menced,  or  an  agreement  respecting  some  doubtful  ^'"^' 
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matter,  that  would  otherwise  become  the  subject  of  a 
suit;  and  is  thus  described  by  an  eminent  writer  on  the 
Voet.  Comp.      civil  law — Transactio  est,  super  re  dubid,  aid  lite  incertd, 
conventio  lion  gratidta,  aliquo  dato,  rettnto,  vel  promisso. 

12.  Although  no  modern  writer  on  the  English  law 
has  taken  notice  of  this  circumstance,  yet  the  defini- 
tion of  a  fine  given  by  Bracton  seems  to  be  a  proof 

Bract.  310.(7.  of  it. — CoHcordia  inforo  secidari  idem  est  quod  transactio ; 
et  est  transactio,  de  re  dubid  et  lite  incertd,  aliquo  dato,  vel 
promisso,  vel  retento,  a  lite  transactio.  From  the  simila- 
rity of  these  definitions,  it  appears  clearly   that  the 

Vide  Gianv.      Endish  lawvcr  copied  from  the  Roman.     Nor  should 

Prol.&Lib.  7.      .       °  "^  \.  .  •      i    i        j  i 

c.  1.  and  Sei-  it  appear  extraordmary,  that  we  are  indebted  to  the 
tain.  ^  civil  law  for  this  most  useful  species  of  assurance, 
when  we  consider  how  much  our  first  writers,  Glan- 
ville  and  Bracton,  have  borrowed  from  Justinian's 
code;  although  some  of  the  more  modern  authors  ap- 
pear either  to  have  been  ignorant  of  the  obligations 
we  owe  to  the  Romans  in  this  respect,  or,  from  a  mis- 
taken pride,  to  have  been  extremely  unwilling  to  ac- 
iinst.  262.  a.  kuowlcdgc  tlicm.  Lord  Coke,  however,  appears  to 
have  been  acquainted  with  the  origin  of  fines ;  for, 
speaking  of  the  etymology  of  the  word  fine,  he  says — 
**  And  the  civilians  call  this  judicial  concord,  transac- 
iionem  judicialem  dere  immobiii'' 

13.  The  woxdjinis  appears  to  have  been  used  upon 
the  Continent,  as  synonymous  to  transactio,  in  the 
twelfth  century;  of  which  several  charters,  published 
by  Muratori,  afford  proof.     A  part  of  one   of  them 

Antiq.  Med.      shall  bc  transcribed. — Tra?isactio  inter  Gerardum  comi- 

449."  °"^    '       l(^^fh  ^c.  atque  Attonum  archiepiscopum  Pisanum,  anno 

Id.  463. 487.      1121.    In  Etcmi  Dct  ?20)Jiine,  Amcn.   Breve  recordationis 

qualiter  Gcrardus  Comes,  8^c .  Jinem  fecit  et  transactionem 

Gratiano  vicedomino  ad  partem  ecclesice  archiepiscopatus 

Sancte  Marie  et  Vice  Attoni  ejusdem  ecclesie  archiepiscopo, 

S^c.  de  quinquc  partihus  integris  de  Curte  de  Bellora,  8^x. 

whenfirstin-         14.  It  has  bccu  a  favourite  topic  with  our  lawyers, 

to  enlarge  on  the  antiquity  of  fines.     Some  have  car- 
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ried  this  idea  so  far  as  to  insist,  that  they  were  coeval  f^;^"'^- .<, 
with  the  first  rudiments  of  the  common  law,  and 
formed  an  original  assurance.  Others  have  contended, 
that  fines  were  well  known  in  this  kingdom  before 
the  Norman  conquest.*  But  if  it  be  admitted  that 
the  first  idea  of  a  fine  was  derived  from  the  Roman 
jurisprudence,  and  we  trust  this  fact  has  been  fully 
proved,  it  will  follow  that  fines  could  not  possibly 
have  been  known  in  England  until  some  time  after  the 
year  1130,  when  a  copy  of  the  Pandects  was  found  at 
Amalphi,  in  Italy.  In  consequence  of  which  dis- 
covery, the  study  of  the  Roman  law  spread  with  un- 
common rapidity  over  all  Europe,  not  excepting  this 
island,  in  which  Roger,  surnamed  Vacarius,  who  was  SeidenadFie- 
brought  over  here  by  Theobald,  a  Norman  abbot,  ^^'"' ^'  '^  ■ 
elected  to  the  see  of  Canterbury  in  the  year  1147, 
read  public  lectures  at  Oxford  on  the  Roman  law. 

15.  As  a  further  proof  of  this  assertion,  it  may  be  orig.  Jur.  92. 
observed,  that  Dugdale  and  Madox,  two  of  the  most  Disl^n.  §^5. 
diligent  and  learned  inquirers  into  our  ancient  records 
and  charters,  have  acknowledged  that  they  could  not 
discover  any  traces  of  fines  in  this  country  before  the 
time  of  Henry  II.,  who  ascended  the  throne  in  1155 ; 
that  is,  thirty-four  years  after  the  introduction  of  the 
Roman  jurisprudence.  So  that  there  can  scarce  re- 
main a  doubt  but  that  fines  were  first  introduced  into 
England  during  the  reign  of  King  Stephen,  or  that  of 
his  immediate  successor,  King  Henry  II.,  and  that  we 
are  indebted  to  Justinian's  code  for  this  assurance. 

*  It  was  not  unusual,  in  the  Anglo-Saxon  times,  for  persons  to  execute 
contracts  in  the  county-court,  where  they  were  witnessed;  of  which 
Hickes,  in  his  Dissertatio  Epistolaris,  p.  29,  30,  published  with  the 
Thesaurus  Linguaru?n  Septentrionalium,  has  produced  two  instances; 
but  they  bear  no  sort  of  resemblance  to  fines. 
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CHAP.  II. 


Manner  of  levying  Fines. 


Manner  of 
levying  fines. 


Lib.  8.  c.  1. 


Form.  Angl. 
Dissert.  §  17. 


1.  Manner  of  levying  Fines. 
9.    Original  Writ. 

19.  Licentia  Concordandi. 

20,  King's  Silver. 

27.  Rules  of  Court  and  Statutes 

on  this  Subject. 
30.    Concord. 

42.  Similar  to  a  Judgment. 
.50.   Note. 

51.  Foot  or  Chirograph. 
57.  All  the  Proceedings  on  Fines 

must  be  recorded. 


60.  No  Averment  against  the  Re- 
cord of  a  Fine. 

63.  Exception. 

64.  Motions    to    prevent     Fities 

fro?}i  passing. 

67.  Felony  to  acknowledge  a  Fine 

in      the     Name     of    an- 
other. 

68.  When  a  Fine  is  completed. 
72.  When  it  begins  to  operate. 
78.  Proclamations. 


Section  1. 

There  is  some  difficulty  in  ascertaining  tfie  manner 
in  which  fines  were  originally  levied,  on  account  of 
the  paucity  of  materials  for  such  an  inquiry ;  for  ex- 
cept what  is  to  be  found  in  the  Dissertation  which 
Madox  has  prefixed  to  his  collection  of  Ancient 
Charters,  and  the  few  observations  made  by  Dugdale 
on  this  subject  in  his  Origincs  Juridiciales ,  nothing  has 
been  collected  by  our  law  writers,  or  antiquaries. 

2.  Glanville  describes  a  fine  to  be  an  accommo- 
dation of  a  placitum,  or  suit  actually  commenced. — 
Contingit  autcm  multoties  loquelas  motas  in  ciir'id  domini 
regis  per  amicabikm  compositioncm  et  Jinalem  concordiam 
terminari,  .9ed  e.v  consensu  et  licentia  domini  regis,  vel  ejus 
justiciariorum,  undecunqne  fuerit  placitum,  sive  de  te?Td, 
sive  de  alia  re.  It  even  appears,  that  so  early  as  the 
reign  of  Henry  III.  there  was  a  particular  placitum 
adapted  to  the  purpose  of  levying  a  fine.  Thus  Madox 
has  transcribed  a  fine  levied  in  27  Hen.  111.,  between 
Ranulph,  abbot  of  Ramsey,  and  Mathew  De  Layham : 
—  Unde  placitum  jinis  facti  summonitum  fuit  inter  eos,  in 
eMem  curia. 
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3.  Madox  seems  however  to  have  thought  that  a 
fine  was  not  originally  an  accommodation  of  a  suit, 
in  the  strict  sense  of  the  word ;  because  in  some  of 
the  most  ancient  fines  extant,  no  original  writ  appears 
to  have  been  sued  out,  nor  any  process  used,  for  the 
purpose  of  bringing  the  parties  before  the  court ;  but 
they  themselves  having  accommodated  the  matters  in 
dispute,  and  drawn  up  an  agreement  in  writing  called 

a  chiy^ographum,  which  signified  a  deed  of  two  parts,  Tit.32.  c.  i. 
written  on  the  same  sheet  of  paper  or  parchment; 
they  then  appeared  in  a  court  of  justice,  where  they 
acknowledged  it  as  their  agreement,  and  mutually  set 
their  seals  to  it ;  and  upon  payment  of  a  certain  fine, 
it  was  enrolled  among  the  records  of  the  court,  or 
else  the  parties  entered  into  an  agreement  in  court, 
where  it  was  immediately  reduced  into  the  form  of  a 
chirographum,  and  recorded,  and  a  copy  delivered  to 
each  of  the  parties. 

4.  This  idea  is  confirmed  by  the   opinion  of  the  Year  Book, 
judges  in  the  Abbot  of  Merton's  case,  who  said  that  fo.  4.  n.' e* 
a  fine  was  nothing  more  than  a  covenant  between  the  ^°'  ^^* "'  ^^' 
parties,  recorded  by  the  justices;  and  if  it  were  be- 
fore justices  of  record,  the  parties  being  present,  it 

was  sufficient,  for  the  writ  was  sued  out  only  to  make 
the  parties  appear;  and  if  they  were  present,  and 
would  appear  gratis,  it  was  unnecessary  to  sue  out  a 
writ,  but  they  might  make  a  final  covenant  by  record ; 
from  whence  it  may  be  contended,  that  fines  were  at 
first  exactly  similar  to  the  agreements  which,  in  the 
time  of  the  Anglo-Saxons,  were  entered  into  in  the 
county  courts.  But  a  fine  diff'ers  from  those  agree- 
ments in  two  very  material  circumstances;  first, 
nothing  appears  to  have  been  paid  for  permission  to 
enter  into  such  an  agreement ;  and  secondly,  it  was 
not  enrolled  in  the  records  of  the  court.  It  may  also 
be  observed,  that  this  mode  of  levying  a  fine,  without 
an  original  writ,  agrees  exactly  with  the  tramactio  of 
the  civil  law,  which  was  not  always  an  accommoda- 
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tion  of  a  suit  actually  commenced  ;  but  an  agreement 
relating  to  some  doubtful  matter,  which  must  other- 
vinn.  Tract,  de  wise  havc  bccomc  the  subject  of  litigation.  Ohjcctum 
^^  ac.c. '.  ^^.^^^  materia  transactionis  sunt  res  dubice  vel  Utigiosa,  de 
quibus  sci/ieet  vel  nunc  lis  Jit,  vel  in  futurum  esse  possit, 
aut  metuatur ;  nam  litem  motam  esse,  nihil  necesse  est. 

5.  The  observation  of  the  Judges  in  the  Abbot  of 
Merton's  case  may  also  be  accounted  for  on  another 
principle :  an  original  writ  was  not  absolutely  neces- 
sary in  Bracton's  time  to  the  commencement  of  a  suit, 
for  if  the  defendant  would  appear  in  court  without  a 
writ,   the  Judges  might  notwithstanding  proceed  in 

Bract.  413,  b.  the  suit.  Tot  erunt  formuke  brevium  quot  sunt  genera 
actionum,  quia  non  potest  quis  sin^  brevi  agere,  cum  non 
teneatur  alius  sine  brevi  respondere,  nisi  gratis  voluerit,  et  e.v 
hoc  ei  non  injuriatur,  cum  scienti  et  volenti  non  jit  injuria. 

6.  The  law  was  however  soon  altered  in  this  re- 
spect, for  when  Fleta  wrote,  an  original  writ  was  be- 
come absolutely  necessary.     Thus,  in  speaking  of  the 

Lib.  2.  c.  34.  Court  of  Commou  Pleas,  that  author  says, — Habet 
etiani  cuy^iam  suam  et  justiciarios  sues  residentes,  qui  omnes 
recordum  habent  in  his  quce  coram  eis  fuerint  placitata,  et 
qui  potestatem  habent  de  omnibus  placitis  et  actionibus, 
realibus,  et  personalibus,  et  mixtis ;  dum  tamen  xvarrantum 
per  breve  regis  habuerint  cognoscendi,  nam  sine  warranto, 
Jurisdictio?iem  non  habent,  neque  cohertionem. 

Original  writ.  7.  The  prcscut  manner  of  levying  fines  was  settled 
by  the  statute  De  modo  levandi  Jines,  18  Edw.  I,,  by 
which  it  was  enacted  that  no  fine  should  thenceforth 
be  levied,  unless  upon  a  suit  actually  commenced  in 
the  usual  way ;  so  that  a  fine  then  became  an  accom- 
modation of  a  suit  in  the  most  strict  and  technical 
sense ;  and  since  that  act,  no  material  alteration  has 
been  made  in  the  manner  of  levying  fines. 

8.  A  fine  now  consists  of  five  parts,  i.  The  origi- 
nal writ.  II.  The  licentia  concordandi.  in.  The  con- 
cord. IV.  The  note.  v.  The  foot,  chirograph  or  in- 
denture. 
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9.  When  the  parties  have  agreed  to  levy  a  fine,  the  Odginai  wiit. 
person  to  whom  the  land  is  to  be  conveyed  commences 
a  suit  at  law  against  the  tenant,  by  suing  out  a  writ 
of  covenant  against  him,  the  foundation  of  which  is  a 
supposed  agreement  or  covenant,  that  the  tenant  shall 
convey  the  land  to  the  demandant,  on  the  breach   of 
which  the  suit  is  brought.     Now  as  no  suit  can  be 
commenced  in  any  of  the  courts  of  common  law  with- 
out an  original  writ,  and  a  fine  being  a  friendly  com- 
position of  a  suit  actually  commenced,  it  follows  that 
no  fine  can  be  levied  without  an  original  writ ;  and  the 
statute  De  modo  lev  audi  fines  expressly  says,   *'  That 
the  order  of  the  common  law  will   not  suffer  a  fine 
to  be  levied  in  the  King's  Court  without  an  original." 
If,  however,  the  judges  permit  a  fine   to  be  levied 
without  an  original  writ,  it  is  not   absolutely  void,  C"- Read,  §  lo. 
but  only  voidable.  "  "'*      ' 

10.  A  fine  may  be  levied  on  every  writ  by  which  5  Rep.  .•59.  a. 
lands  may  be  demanded,  charged,  or  bound,  or  which  Hdt  a-^* 
in  any  sort  concerns  lands  ;   such  as  a  writ  of  mesne, 
ivarrantia  chartce  de  consiietiidinibus  et  servit'iis,  c^-c.     A 

fine  may  also  be  levied  of  an  advowson,  in  a  writ  of 
right  of  advowson,  of  which  Madox  has  given  an  in-  Form.  Angi. 
stance  of  great  antiquity.     But  a  fine  cannot  be  levied  ^'^*  ^  '^• 
on  an  original  in  a  personal  action. 

11.  The  writ  on  which  fines  are  now  usually  levied  Booth  Real. 
is  a  writ  of  covenant,  which  is  in  the  realty,  and  lies  '^*^''  '^^' 
where  a  man  covenants  to  levy  a  fine  to  some  other 
person,  of  his  lands  and  tenements.     The  form  of  the 

writ  is  thus — Prcecipe  A.   quod  teneat  B,  co?iventio)iem  Ykz.N.a.ue. 
inter  eosfactam  de  manerio,  S^c.  et  nisi,  (^'c.     And  where 
the  lands  of  which  a  fine  is  intended  to  be  levied  are 
situate  in  different  counties,  there  must  be  a  writ  of 
covenant  for  each  county. 

12.  Fifteen  days  must  be  given  between  the  teste 
and  the  return  of  a  writ  of  covenant ;  and  the  teste 
must  not  be  on  a  Sunday,  or  any  day  that  is  not  dies 

jiiridicus. 

VOL.  V.  F 


2  Inst.  511. 
Booth,  247, 


Done  V. 

Leigh,  Cro. 
Car.  416. 
W.Jones,  373. 


Co.  Reid.  10. 
1  Inst.  [Vo2,  b, 

Bro.  Ab.  tit. 
Fine,  pi.  82. 


Wri«;bt  T. 
VVIekham,  Cro. 

Elit.  408. 
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13.  In  suing  out  a  writ  of  covenant,  there  is  a  fine 
due  to  the  King,  called  the  primer  fine ;  for  in  every 
real  action  for  lands  and  tenements,  above  the  yearly- 
value  of  five  marks,  there  is  due  a  fine  of  6^.  8</.  for 
every  five  marks  of  the  yearly  value  of  the  land,  upon 
the  original  in  the  Hanaper  Office. 

14.  Where  the  sheriff  of  the  county  in  which  the 
lands  lie  is  a  party  to  the  fine,  the  writ  ought  to  be 
directed  to  the  coroner ;  for  though  the  sheriff  is  in 
general  the  proper  officer  to  execute  all  writs,  yet 
where  the  writ  is  brought  against  himself,  it  is  the 
practice,  in  order  to  prevent  partiality,  to  direct  the 
writ  to  the  coroner,  with  this  clause — Quia  prcEdictus 
A.  B.,  est  vicecomes  comitatus  D.fiat  executio  brevis  prce- 
diet,  per  coronatorem ;  ita  quod  vicecomes  non  se  i?itromittat. 

16.  If  an  original  writ  be  countermanded  by  a  re- 
traxit,  a  fine  afterwards  cannot  be  levied  on  it.  Thus, 
in  an  assize,  the  plaintiff  appeared  and  made  a  retraxit ; 
afterwards  the  Judges  recorded  an  agreement  between 
the  parties,  in  the  nature  of  a  fine  ;  and,  by  the  better 
opinion,  it  was  void,  ct  coram  nonjudice ;  because  when 
the  agreement  was  made,  there  was  no  suit  depending, 
the  writ  being  determined  by  the  retraxit. 

IG.  Formerly,  if  the  King  had  died  after  the  pur- 
chase of  the  original  writ,  the  parties  could  not  pro- 
ceed to  levy  a  fine  on  it,  because  it  was  abated.  But 
now  it  is  otherwise;  for  by  the  statute  1  Ann.  c.  8.  §5. 
no  original  writ,  process,  or  proceedings  whatsoever, 
shall  abate  by  the  death  of  any  King  or  Queen. 

17.  As  the  parties  are  not  supposed  to  appear  before 
the  return  day  of  the  writ  of  covenant,  it  follows  that 
no  agreement  can  take  place  between  them  until  that 
period  ;  and,  therefore,  if  any  of  the  parties  die  before 
the  return  day  of  the  writ  of  covenant,  the  fine  will 
be  void. 

18.  A  writ  of  error  was  brought  to  reverse  a  fine 
levied  by  husband  and  wife  ;  and  the  error  assigned 
was,  that  the  writ  of  covenant  upon  which  the  fine  was 
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levied  bore  teste  the  10th  of  August,  12  Eliz.,and  was 
returnable  in  Michaelmas  term  of  the  same  year,  which 
was  the  27th  of  October.  The  fine  was  acknowledged 
before  commissioners,  and  the  wife  died  on  the  17th 
of  October,  which  was  before  the  return  of  the  writ  of 
covenant.     The  fine  was  reversed. 

The  same  point  was  determined  in  the  cases  of 
Price  V.  Davies,  Comb.  57 — 71.;  Clements  v.  Lang- 
harne,  2  Lord  Raym.  872.;  Watts  v.  Birkett,  Barnes, 
220.;  Wils.  R.  Part  II.  115. 

19.  The  second  part  of  a  fine  is  the  licentia  concor-  Licentiacon- 

■j         !•         o  1  •        •  11         cordandi. 

aanai ;  tor  as  soon  as  the  suit  is  commenced,  the  s  Rep.  39.  a. 
tenant,  knowing  himself  to  be  in  the  wrong,  is  sup- 
posed to  make  overtures  of  accommodation  to  the  de- 
mandant, who  accepts  them,  but  having  given  pledges 
to  prosecute  his  suit,  applies  to  the  Court,  upon  the 
return  of  the  writ  of  covenant,  for  leave  to  make  the 
matter  up  ;  which  is  readily  granted,  on  payment  of 
another  fine. 

20.  This  second  fine  is  called  the  King's  silver,  and  Kings  silver. 
is  paid  on  obtaining  the  Ucejitia  concordandi ;  because 

the  King,  by  such  composition,  loses  the  fine,  amer- 
ciaments, and  other  advantages  that  would  have  ac- 
crued to  him  upon  the  judgment  or  nonsuit;  which, 
in  ancient  times,  formed  no  inconsiderable  part  of  the 
royal  revenue. 

21.  The  King's  silver,  which  is  sometimes  called  the 
post  fine,  with  respect  to  the  primer  fine,  due  on  the 
original  writ,  is  as  much  as  the  primer  fine,  and  half 
as  much  more.  It  was  entered  on  the  writ  of  cove- 
nant in  the  following  manner: — Robertus  Drury  dat  Tey'scase, 
domincB  RegirKS,  sept.  lib.  pro  licentia  concordandi  ciuji  ^  ^^'^'  '"' 
Thomd  Tey  arm.  et  Eleonord  u^ore  ejus  de  placito  conven- 

tionis  de  maneriis  de,  8^x.  &;c.  et  habet  chirographum  per 
pacem  admissum  coram  Jacobo  Dyer,  8^c.  And  such 
entry  ought  to  contain,  i.  The  sum  given  for  licence  to 
compound  ;  11.  The  party  who  pays  it,  that  is,  the 
person  in  whom  the  fee  is  to  be  vested;  in.  The  plea, 

F  2 
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Farmer's  case, 
Hob.  ;«o. 
Dyer,  220.  b. 


Anon. 

2  Vent.  47. 
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and  between  whom;  and  iv.  The  land  for  which  the 
fine  is  paid. 

22.  If  any  of  the  parties  die  before  the  entry  of  the 
King's  silver,  the  fine  is  in  general  void ;  because  the 
King's  silver  not  being  due  until  the  return  of  the  writ 
of  covenant,  and  being  paid  for  permission  to  accom- 
modate the  suit,  the  agreement  of  the  parties  cannot 
be  considered  as  lawful  until  it  is  entered ;  conse- 
quently if  the  demandant  or  tenant  dies  before  that  is 
done,  the  fine  will  have  no  effect;  being  similar  to  a 
judgment  given  in  an  adversary  suit,  after  the  death  of 
one  of  the  litigating  parties. 

23.  A  man  and  his  wife  acknowledged  a  fine  before 
commissioners,  the  26th  of  March  1G21,  and  the  wife 
died  on  the  27th  of  the  same  month.  The  28th,  com- 
position was  made  in  the  Alienation  Office  upon  a  writ 
of  covenant,  made  returnable  in  Hilary  term  before, 
and  the  King's  silver  was  entered  in  the  office  of  the 
King's  silver  as  of  the  same  Hilary  term,  and  so  the 
fine  was  passed  and  engrossed.  The  heir  at  law  of 
the  wife  moved  in  the  Easter  term  following  against 
this  fine ;  but  upon  debate  the  Court  resolved  that  the 
fine  must  stand. 

24.  A  fine  was  acknowledged  by  a  man  and  his  wife 
on  the  27th  of  December  1689,  but  by  reason  of  King 
James's  abdication,  and  his  carrying  away  the  great 
seal,  there  followed  a  stay  of  proceedings  at  law,  and 
the  woman  died  on  the  22d  of  February, 
silver  was  paid  as  upon  a  writ  of  covenant 
James's  time,  though  no  writ  was  then  sued  out. 
Afterwards  a  writ  of  covenant  was  purchased,  return- 
able in  Michaelmas  term  preceding,  sealed  with  the 
seal  of  King  William  and  Queen  Mary,  and  the  fine 
was  engrossed  as  of  Michaelmas  term.  It  was  moved 
that  this  fine  should  be  vacated ;  but  the  Court,  after 
the  cause  had  been  twice  argued,  gave  their  opinion 
seriatim  that  the  fine  should  stand,  as  the  entering  of 
the  King's  silver  after  the  death  of  the  parties  could 
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not  then  be  examined  into,  the  fine  being  engrossed  Bail  v.  cock, 
and  completed  as  a  line  of  Michaelmas  term. 

25.  A  fine  was  acknowledged  before  commissioners  Rarberv, 
on  the  13th  of  May  1754.     The  writ  of  covenant  was  Barnes,  218. 
tested  the  first  day  of  Easter  term  in  five  weeks  (19th 
May).      It  was   compounded,  and  the  pre-fine  paid 
between  the  17th  and  20th  of  May,  and  after  passing 
the  return,   warrant  of  attorney,  and  custos  brevium 
office,  was  brought  to  the  King's  silver  office  on  the 
11th  of  June,  and  the  clerk  then  entered  the  King's 
silver  or  post-fine  in  his  book,  and  on  the  writ  of  co- 
venant.    Mary  Nunn  the  cognizor  died  on  the  27th 
of  May.     A  caveat  to  prevent  the  completing  of  this 
fine  was  brought  to  the  King's  silver  office  on  the  13th 
of  June,  before  the  record  was  made  up  in  form,  on 
behalf  of  John  Nunn,  eldest  son  and  heir  of  the  cog- 
nizor.    A  rule  to  show  cause  why  that  caveat  should 
not  be  withdrawn,  was  made  absolute,  and  the  Court 
utterly  exploded  the  notion  which  prevailed,  undoubt- 
edly by  mistake,  in  the  case  of  Harneis  v.  Mickle-  Barnes,  214. 
twaite,  that  the  King's  silver  was  the  pre-fine  or  fine 
for  licence  to  alienate,  whereas  the  King's  silver  is  the 
post-fine,  or  fine  given  pro  licentid  concordcuidi.     The 
return  of  the  writ  of  covenant  was  agreed  to  have  been 
in  the  lifetime  of  Mary  Nunn,  the  cognizor ;  and  from 
that  time  the  Crown  had  a  right  to  the  post-fine, 
which  was  entered  at  the  King's  silver  office  before 
any  caveat  was  entered  against  it.     The  making  up 
the  record  in  form  is  a  ministerial  act,  not  necessary 
to  be  done  previous  to  the  caveat,  as  the  entry  of  the 
clerk  of  the  King's  silver  was  sufficient. 

26.  When  a  year  and  a  day  has  elapsed  from  the  Cotton  v. 
date   of  the  caption,  or  acknowledgment  of  a  fine,  Blrnes,'2i5. 
without  entering  the  King's  silver,  an  affidavit  must  be 
made  that  all  those  who  depart  with  any  interest  by 
the  fine  are  still  living,  otherwise  the  King's  silver  will 
not  be  received.    And  if  a  year  elapses  before  a  fine  is  Gregory  v. 
carried  to  the  King's  silver  office,  an  affidavit  must  be  Blrnes,^2i5. 


and  statutes  on 
this  subject 


70  Talc  XXXV.      Fine.     Ch.  ii.  <^  27,  28. 

made  that  the  parties  were  alive  when  the  King's  silver 
was  paid. 
Rules  of  court,  27.  By  a  rule  of  the  Court  of  Common  Pleas,  made 
in  Easter  term,  9  Anne,  it  is  ordered,  "  That  no  fine 
whatsoever,  taken  and  acknowledged  before  the  Chief 
Justice,  or  any  judge  of  assize,  or  serjeant  at  law,  if 
the  date  of  the  caption  of  such  fine  shall  appear  to 
have  been  rased,  shall  for  the  future  pass  the  Queen's 
silver  office,  and  the  Queen's  silver  of  such  fine  be  re- 
corded, by  the  said  clerk  of  the  Queen's  silver,  before 
there  be  an  order  under  the  hand  of  the  said  Chief 
Justice,  or  some  other  justice  of  this  court  for  his 
passing  and  entering  such  fine,  first  had  and  obtained." 
28.  Formerly  the  post-fine  or  King's  silver  was  paid 
at  the  King's  silver  office ;  but  by  the  statute  32  Geo. 
II.  c.  14.  it  is  enacted,  §  1.  "  That  on  every  writ  of 
covenant  which  shall  be  sued  out  for  passing  of  fines 
in  the  Common  Pleas  at  Westminster,  the  officer  whose 
duty  it  is  to  set  and  endorse  the  pre-fine  payable 
thereon,  shall,  at  the  same  time,  set  the  usual  post- 
fine,  and  endorse  the  same  on  the  back  of  the  said  writ, 
together  with  his  name  or  mark  of  office,  in  like  man- 
ner as  the  same  are  now  endorsed  at  the  King's  silver 
office  ;  which  post-fine  shall  be  forthwith  paid  to  the 
receiver  of  the  pre-fines  at  the  Alienation  Office,  with 
Ad.  as  his  fee  for  receiving  the  same,  instead  of  his  fee 
of  Ad.  charged  on  lands  and  hereditaments,  and  pay- 
able to  sheriff's,  bailiff's,  and  others,  on  discharging  the 
same,  by  3  Geo.  I.  c.  15.;  which  fee  of  Ad.  by  the 
said  act  granted,  after  the  first  day  of  Trinity  term 
1759,  shall  cease;  and  such  receiver  shall  endorse 
upon  the  back  of  every  such  writ  of  covenant  one  mark 
of  office,  as  is  now  used  by  him  on  the  receipt  of  pre- 
fines  at  the  Alienation  Office,  with  the  name  of  such 
receiver,  and  the  sum  received  as  the  post-fine ;  which 
mark  of  such  receiver  shall  discharge  the  manors, 
lands,  and  hereditaments  comprised  in  the  said  writ 
of  covenant,  and  the  cognizees  named  therein." 
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Sect.  2.  "  The  officer  or  clerk  of  the  King's  silver 
office,  or  his  deputy,  shall  continue  to  enter  every  fine 
upon  record,  in  the  w^ay  hitherto  used,  and  make  the 
same  entries,  and  put  thereon  the  same  endorsements, 
with  the  same  mark,  and  in  like  manner,  as  hath 
hitherto  been  the  practice  of  the  said  office  in  passing 
fines ;  and  no  fine,  until  the  same  be  marked  with  the 
sum  to  which  the  post-fine  amounts  in  the  King's  silver 
office,  shall  be  effectual  in  law." 

Sect.  3.  "  Where  no  pre-fine  is  payable  on  any  writ 
of  covenant,  viz.  where  the  lands  are  under  the  yearly 
value  of  five  marks,  the  officer  at  the  Alienation  Office, 
whose  duty  it  is  to  set  pre-fines,  shall  set  on  every 
writ  of  covenant  brought  to  the  said  Alienation  Office, 
on  which  no  pre-fine  is  payable,  a  post-fine  of  6^.  8fif., 
and  shall  endorse  such  post-fine  of  6^.  ^d.  on  every 
such  writ  of  covenant,  with  his  name  and  mark  of 
office,  as  it  has  been  usual ;  and  every  such  post-fine 
of  6*.  ^d.  shall  be  paid  to  the  receiver  of  the  Alienation 
Office  before  the  writ  of  covenant,  on  which  no  pre-fine 
is  payable,  be  passed  at  the  Alienation  Office ;  and  the 
receiver,  on  payment  of  the  said  6^.  8^.  shall  endorse 
and  mark  every  such  writ  of  covenant,  as  other 
writs  of  covenant  are  by  this  act  directed  to  be  en- 
dorsed." 

Sect.  4.  "  The  officer  or  clerk  of  the  King's  silver 
office,  or  his  deputy,  after  the  first  day  of  Trinity  term 
1759,  shall  not  receive  any  writ  of  covenant;  unless 
it  appear,  by  the  mark  and  endorsement  of  such  re- 
ceiver, that  the  post-fine  has  been  paid." 

Sect.  5.  "  If  after  the  payment  of  such  post-fine, 
the  writ  of  covenant,  by  the  death  of  any  of  the  par- 
ties, or  other  cause,  be  prevented  from  passing  through 
the  several  offices,  so  as  the  said  fine  is  not  completed, 
then  the  said  receiver  shall  repay  to  the  cognizees,  or 
their  attorney,  on  producing  and  filing  with  him  the 
said  writ  of  covenant,  every  such  sum  as  has  been  by 
him  before  received  for  the  post-fine ;  and  such  writ  of 
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covenant  so  remaining  filed  with  such  receiver,  shall 
be  a  discharge  to  such  receiver." 

1  Bos  &  Pull.  29.  By  a  rule  of  the  Court  of  Common  Pleas,  made 
in  Easter  term,  36  Geo.  III.,  it  is  ordered,  that  no 
fines  which  shall  appear  to  have  been  acknowledged 
more  than  twelve  calendar  months,  shall  be  permitted 
to  pass  the  King's  silver  office,  without  a  rule  of  court, 
or  an  order  under  the  hand  of  the  Lord  Chief  Justice, 
or  some  other  judge  of  that  court.  And  that  where 
the  conuzor  or  conuzors  shall  be  all  living  at  the  time 
of  making  the  application  for  such  rule  or  order,  an 
affidavit  shall  be  made  thereof.  And  in  case  any  or 
either  of  the  conuzors  of  such  fine  should  not  then  be 
living,  an  affidavit  shall  be  made,  stating  the  time  of 
the  death  of  such  conuzor  or  conuzors;  and  the  appli- 
cation in  such  case  for  a  rule  or  order,  that  the  said 
fine  may  pass  the  King's  silver  office,  shall  be  made  to 
the  Court  by  motion,  if  in  term  time,  or  if  in  vacation, 
to  the  Lord  Chief  Justice  or  some  other  of  the  justices 
of  that  court,  at  his  chambers.  And  that  the  rule  or 
order  in  such  last- mentioned  case,  when  obtained, 
shall  be  filed,  with  the  prcccipe  and  concord  of  the  fine, 
at  the  King's  silver  office. 

(oncord.  30.  The  third  part  of  a  fine  is  the  concord  or  agree- 

ment entered  into  openly  in  the  Court  of  Common 
Pleas,  or  before  the  Chief  Justice  of  that  court,  or  com- 
missioners duly  authorized  for  that  purpose ;  which 
is  the  substance  of  the  fine.  It  is  usually  an  acknow- 
ledgment from  the  deforciants,  or  those  who  keep  the 
others  out  of  possession,  that  the  lands  in  question 
are  the  right  of  the  demandant ;  and  from  the  acknow- 
ledgment or  recognition  of  right  thus  made,  the  party 
who  levies  the  fine  is  called  the  cognizor,  and  the  per- 
son to  whom  it  is  levied,  the  cognizee. 

31.  The  form  of  the  concord  is  thus: — "  And  the 
agreement  is  such,  to  wit,  that  the  aforesaid  A.  (the 
deforciant  in  the  original  writ)  hath  acknowledged 
the  aforesaid  manors,  lands,  tenements,  and  hercdi- 
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laments,  with  the  appurtenances,  to  be  the  right  of 
him  the  said  B.  (the  plaintiff  or  demandant)  and  those 
he  hath  remised  and  quit-claimed  from  him  the  said 
A.  and  his  heirs,  to  the  aforesaid  B.  and  his  heirs,  for 
ever.  And  moreover  the  said  A.  hath  granted,  for 
himself  and  his  heirs,  that  he  will  warrant  to  the  afore- 
said B.  and  his  heirs,  the  aforesaid  manor,  lands,  tene- 
ments, and  hereditaments,  with  the  appurtenances, 
against  him  the  said  A.  and  his  heirs  for  ever." 

32.  By  the  common  law,  the  cognizor  seems  to 
have  been  bound  to  warrant  the  lands  to  the  cognizee, 
though  no  express  words  to  that  purpose  were  in- 
serted in  the  fine.     Thus  Bracton  says, — Ite??i  sufficit  382.o.389.a. 

Jinis  f actus  i?i  curia  domini  i^egis,  licet  e.vpressa  warrantia 
vel  homagium  et  servitium  non  intervenerit ;  dum  tamen 
constiterit  per  Jinem  et  chirographum,  quod  ilk  qui  tenet, 
tenere  debeat  de  eo  qui  vacatur  ad  warrantiam.  But 
in  course  of  time  it  became  the  practice  to  annex 
an  express  warranty  to  all  fines,  which  is  still  con- 
tinued. 

33.  It  appears  from  Glanville,  lib.  11.  c.  1.  that  the 
suitors  in  the  curia  i^egis  were  at  all  times  allowed  to 
prosecute  their  causes  by  attorney,  who  was  called 
responsalis  ad  lucrandum  vel  perdendum;  and  a  plea 
might  be  thus  commenced  and  determined,  whether 
by  judgment  or  by  final  concord,  as  effectually  as 
by  the  principal  himself.  Per  procuratoreyn  itaque  talem 
potest  placitum  illud  deduci  in  curia,  et  ferminari,  sive  per 
judicium,  sivejinalem  concordiam,  adeo  plene  etjirmiter  ut 
per  eum  qui  alium  loco  sua  indeposuit. 

34.  In  consequence  of  this  doctrine,  fines  were  fre- 
quently levied  by  attorney,  and  in  the  Formulare 
Anglicanum  there  are  several  records  of  fines,  which  No.  362. 369. 
appear  to  have  been  levied  by  attorney,  the  chiro- 
graph being  worded  in  this  manner  :—Hcec  estjinalis 
Concordia  facta,  8^c.  inter  Thomam  De  Preston,  per  Alex- 
andrum  Wallensem,  positum  loco  suo  ad  lucrandum  vel 
perdetidum,  et  Ranulphum,  &:c. 
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Rot.  Pail.  This  practice  was  productive  of  several  frauds,  and 

Tiiut.  612.      therefore  the  statute  Dcmodo  levandijines  enacted,  that 

the  parties  to  a  fine  should  appear  personally  in  court, 

in  order  that  the  judges  might  have  an  opportunity  of 

examining  into  their  age  and  capacity. 

Fanner's  case,       35^  It  was  formcrlv  usual  for  the  cosrnizor  to  make 

Hob.  330.  .  -' ,  ~ 

the  cognizance,  that  is,  to  acknowledge  the  concord 
of  the  fine,  before  any  original  writ  had  been  sued  out ; 
and  this  practice  so  far  prevailed,  that  the  judges  uni- 
formly supported  such  fines ;  but  in  all  cases  of  this 
kind,  an  original  writ  must  have  been  sued  out  and 
made  returnable  on  some  day  previous  to  that  on 
which  the  concord  was  acknowledged  :  a  Ucentia  con- 
cordandi  must  also  have  been  obtained,  and  the  King's 
silver  regularly  paid  and  entered ;  for  these  circum- 
stances were  absolutely  necessary  to  complete  the  fine. 

36.  The  practice  of  acknowledging  the  concord  of 
a  fine  before  the  writ  of  covenant  was  sued  out,  was 
often  productive  of  great  inconveniences  and  irregu- 

1  H.  Black,  larities ;  which  are  now  prevented  by  a  rule  of  the 
^^'  '  Court  of  Common  Pleas,  made  in  Trinity  term  30 
Geo.  III.,  by  which  it  is  ordered,  that  from  and  after 
the  first  day  of  Michaelmas  term  then  next  ensuing, 
every  fine,  at  the  time  of  signing  the  Judge's  allocation 
thereon,  shall  have  the  writ  of  covenant  sued  out,  and 
annexed  thereto. 

37.  The  Concordia  facta  in  curia  is  the  complete 
fine ;  and  therefore  if  after  the  concord  is  acknow- 
ledged in  court,  one  of  the  cognizors  dies,  still  the 
cognizee  may  proceed  with  this  fine,  against  the  sur- 
viving cognizor. 

Ersfieid's  case,  38.  Two  brothers  acknowledged  the  concord  of  a 
Hob.  329.  gj^g  before  Lord  Ch.  Just.  Hobart,  and  then  the  elder 
brother  died ;  several  motions  were  made  for  the  pro- 
ceeding, and  staying  of  the  fine.  The  Ch.  Just,  was 
clearly  of  opinion  that  the  cognizee  might  proceed 
with  his  fine  as  against  the  surviving  brother,  and  take 
out  his  writ  of  covenant  accordingly,  the  death  of  his 
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elder  brother  being  no  impediment ;  for  the  acknow- 
ledgment of  each  person  was  good  against  himself,  and 
should  operate  for  as  much  as  he  could  pass. 

39.  A  fine  was  stopped  at  the  King's  silver  office,  cotton  v. 
for  want  of  an  affidavit  that  the  parties  were  living,  BaJn'es',  215. 
a  year  having  elapsed  since  the  acknowledgment ;  and 

one  of  the  cognizors  being  dead,  application  was  made 
to  the  Court  that  he  might  be  struck  out,  and  that  the 
fine  might  pass  as  to  the  other  cognizor.  This  motion 
was  denied,  but  a  rule  was  made  that  the  surviving 
cognizor  should  show  cause  why  the  fine  should  not 
pass  generally  as  to  all  the  parties ;  and  upon  affidavit 
of  service,  the  rule  was  made  absolute. 

40.  Lands    situate    in    different    counties   may   be  Dyer,  227. 
contained  in  the  same  concord,  though  there  must  be  ^  ^"^^"  ^'^'*' 
several  writs  of  covenant.  Ante. 

41.  Formerly  lands  purchased  of  different  persons 
were  allowed  to  be  comprised  in  the  same  concord ; 
and  every  vendor  warranted  against  himself  and  his 
heirs   only  :    but   by  an   order   of  Lord   Chancellor  wiis.  on 
Hatton,  reciting  that  by  fines  of  this  sort  her  Majesty  """' 
was  defrauded  of  the  profits  of  her  post-fines,  and  of 

the  seals  on  writs,  and  the  Chancellor  and  others  lost 
their  fees ;  the  cursitors  are  authorized  to  stay  a  writ 
Avhere  there  is  more  than  one  demandant,  and  one  de- 
forciant, except  coparceners,  joint  tenants,  and  tenants 
in  common.  But  the  cursitors  will  permit  two  sepa- 
rate purchases  to  be  comprised  in  one  fine,  on  an 
affidavit  that  the  value  of  both  together  does  not  ex- 
ceed two  hundred  pounds. 

42.  The   concord   comes   in  lieu   of  the  sentence  simiUrtoa 
which  would  have  been  given,  in  case  the  parties  had  i"*'s"'ent- 
not  compounded  the  suit ;  it  is  therefore  considered 

as  exactly  similar,  and  attended  with  the  same  con- 
sequences, as  a  judgment  in  an  adverse  suit.  The 
cognizance  must  therefore  be  made  of  those  things 
only,  and  to  those  persons  only,  who  are  named  in  the 
original  writ,  on  which  the  fine  is  levied  ;  because  the 
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cognizance  being  in  the  nature  of  a  judgment,  binds 
only  those  persons  and  things  which  are  judicially 
before  the  Court. 

Co.  Resd.  43.  This  rule,  however,  admits  of  a  few  exceptions ; 

for  a  remainder  may  be  limited  in  the  concord  of  a 
fine,  to  a  person  not  named  in   the  original  writ ;  in 

Tit.  32.  c.  2.  the  same  manner  as  a  remainder  may  be  limited,  in  a 
deed,  to  a  person  who  is  not  a  party. 

Co.  Read.  u.  44.  \i di  prac'ipc  be  brought  against  a  tenant  for  life, 
and  upon  his  default  the  person  in  reversion  is  re- 
ceived, he  may  levy  a  fine  of  his  reversion  to  the  de- 

3  Rep.  39. 6.  maudaut ;  although  he  is  not  named  in  the  original 
writ.  In  the  same  manner,  if  a  fine  is  levied  by  a 
vouchee  to  the  demandant,  or  by  a  demandant  to  the 
vouchee,  it  will  be  good  :  but  a  fine  levied  by  a 
vouchee  to  a  stranger  is  void. 

45.  The  reason  of  the  two  last  cases  is  because  the 
person  in  reversion,  and  the  vouchee,  are  allowed  by 
the  Court  to  come  in  the  place  of  the  tenant,  against 
whom  the  praecipe  was  originally  brought ;  and  having 
been  made  parties  to  the  suit,  they  are  bound  by  the 
judgment,  as  much  as  if  they  had  been  named  in  the 
original  writ. 

Bro.Ab.Tit.        46.  The  object  of  fines  being  to   settle   the   pos- 

Co.Read.8.      scssiou,  not  Only  for  the  present,  but  for  ever,  in  the 

^^'    ■  *     most  certain  and  secure  manner ;   the  judges  never 

allow  lands  to  be  limited  in  the  concord  of  a  fine  to 

Seymour  v.       two  pcrsous  and  their  heirs,  but  always  direct  them 

Parker    infra  .  "^ 

€.3.  '  '  to  be  limited  to  the  two  persons,  and  to  the  heirs  of 
one  of  them. 

Rob.  Gav.  132.  47.  The  necessity  of  the  case  however  requires  that 
where  the  lands  comprehended  in  a  fine  are  held  in 
gavelkind,  this  rule  should  be  dispensed  with ;  and 
therefore  when  a  fine  is  levied  of  lands  of  this  sort,  the 
judges  will  permit  them  to  be  limited  to  two  or  more 
persons,  and  their  heirs. 

Co.  Read.  3.  48.  A  Warranty  ought  not  to  be  allowed  in  the 

concord  of  a  fine  from  two  persons  and  their  heirs, 
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for  the  same  reason.  But  a  warranty  has  been  allowed  Rob.  cav.  132. 
from  three  persons  and  their  heirs,  where  the  lands 
were  held  in  gavelkind. 

49.  The  judges  ought  not  to  permit  a  fine  to  be  2  Rep.  74.6. 
levied  upon  condition ;  nor  should  a  saving  or  excep- 
tion, or  a  clause  of  re-entry,  be  allowed  in  a  fine  :  but 

if  a  fine  is  actually  levied  to  two  persons  and  their 
heirs,  or  with  a  warranty  from  two  persons  and  their 
heirs,  or  upon  condition,  with  a  saving,  exception,  or 
clause  of  re-entry  ;  such  a  fine  will  notwithstanding 
be  valid,  upon  the  principle  ihdii  fieri  non  deb uit,  ^erf  i2Rep.  125. 
factum  valet,  et facta  teneiit  multa  qucB  fieri  prohibentur. 
And  Plowden  has  given  some  instances  of  fines  levied 
on  condition,  which  were  allowed  to  be  good. 

50.  The  fourth  part  of  a  fine  is  the  note,  which  is  an  Note. 
abstract  of  the  writ  of  covenant  and  concord,   and   is 
only  a  doquet  taken  by  the  chirographer,  from  which 

he  draws  up  the  indenture.  It  is  sometimes  taken  in 
the  old  books  for  the  concord. 

51.  The  fifth  and  last  part  of  a  fine  is  the  foot,  chiro-  Foot  or  chiro- 
graph,  or  indenture,  which  includes  the  whole  matter,  ^"^  " 
stating  the  parties,  day,  year,  and  place,  and  before 

whom  it  was  acknowledged  or  levied.  Of  this  there 
are  indentures  made  and  engrossed  at  the  chirographer's 
office,  and  delivered  to  the  cognizor  and  cognizee,  be- 
ginning with  these  words,  "  This  is  the  final  agree- 
ment," &c.,  and  then  stating  the  whole  proceeding  at 
length  ;  thus  the  fine  is  completely  levied. 

52.  A  fine  is  said  to  be  engrossed  when  the  chiro-  Co.  Read.  1. 
grapher  makes  out  the  indentures,  and  delivers  them 

to  the  parties.  But  it  is  not  absolutely  necessary  that 
a  fine  should  be  engrossed,  provided  the  concord  be 
recorded  ;  for  Lord  Coke  observes,  that  a  fine  is  a  per- 
fect record  before  it  is  engrossed.  And  a  fine  may  be 
engrossed  at  any  time  after  it  is  levied. 

53.  Sir  John  Brome  in  33  Hen.  VIII.  acknowledged  Brome'scase, 
a  fine  of  certain  lands.     The  King's  silver  was  entered,  crompt'on-s 
and  the  cognizance  taken  ;  and  in  29  Eliz.  the  person  oS.'i.^^^'' 
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who  claimed  under  this  fine  came  into  court,  and 
prayed  that  the  fine  might  be  engrossed,  it  appearing 
upon  examination  that  the  party  to  whom  the  fine  was 
levied  was  seised  after  the  fine,  and  had  suffered  a 
common  recovery  of  the  land,  which  had  been  enjoyed 
according  to  the  said  tine.  The  Court  ordered  the 
fine  to  be  engrossed. 

^^l°"w!,'^*  54.  The  record  of  the  fine  which  remains  in  the  pos- 
session  of  the  chirographer  is  the  principoie  recordum ; 
so  that  if  there  is  any  difference  between  it  and  the 
record  which  remains  with  the  custos  brevium,  that 
which  continues  with  the  chirographer  is  considered 
as  the  true  record. 

BuU.N.  p.  55   'pj^g  chirograph  of  a  fine  is  evidence  to  all  per- 

sons, and  in  all  courts,  of  such  fine  ;  because  the 
chirographer  being  an  officer  appointed  by  the  law 
for  the  purpose  of  transcribing  fines  from  the  record, 
his  copies  must  be  allowed  to  be  authentic. 

56.  By  the  statute  23  Eliz.  c.  3.  §.  6.  it  is  enacted, 
that  the  chirographer  shall  every  term  write  out  a  table 
of  the  fines  levied  in  each  county  in  that  term,  and  shall 
affix  it  in  some  open  part  of  the  Court  of  Common 
Pleas,  all  the  next  term ;  and  shall  also  deliver  the 
contents  of  each  table  to  the  sheriff  of  each  county, 
who  shall,  at  the  next  assizes,  fix  the  same  in  some 
open  part  of  the  court. 

i^gs'o7fineT^"  ^'^'  '^^^^^  ^^'^  ^^o  petitions  of  the  Commons  in  the 
must  be  re-  rolls  of  Parliament,  4  Hen.  IV.  No.  35,  and  5  Hen.  IV. 
Rot.  Pari.  vol.  3.  JNo.  28,  statmg  that  many  fines  of  land  remained  in 
the  King's  treasury,  and  the  notes  of  such  fines  remain- 
ing in  the  Court  of  Common  Pleas  had  been  taken 
away,  and  other  fines  and  notes  of  fines  counterfeited 
and  put  in  their  places,  whereby  many  persons  were 
disinherited  ;  in  consequence  of  which  a  statute  was 
immediately  passed,  5  Hen.  IV.  c.  14.,  enacting  that 
all  the  proceedings  on  fines,  both  previous  to,  and  at 
the  acknowledgment  thereof,  should  be  enrolled  of 
record  in  the  Court  of  Common  Pleas. 
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58.  By  the  statute  23  Eliz.  c.  3.  §  1.  &  6.,  it  is 
enacted,  that  every  writ  of  covenant  and  other  writ 
whereupon  any  fine  shall  be  levied,  the  return  thereof, 
the  writ  of  deditnus potest atem,  made  for  the  know! edging 
of  any  of  the  same  fines,  the  return  thereof,  the  con- 
cord and  foot  of  every  such  fine,  the  proclamations 
made  thereupon,  and  the  King's  silver,  may,  upon  the 
request  or  election  of  any  person,  be  enrolled  in  rolls  of 
parchment ;  and  that  the  enrolments  of  the  same,  or  of 
any  part  thereof,  shall  be  of  a  good  force  and  validity 
in  law,  to  all  intents,  respects,  and  purposes,  for  so 
much  of  any  of  them  so  enrolled,  as  the  same,  being 
extant  and  remaining,  were  or  ought  by  law  to  be. 

59.  The  office  of  the  chirographer  of  fines  was  burnt 
down  in  the  year  1679,  whereby  several  records  of 
fines  which  had  been  levied  in  Trinity  and  Michael- 
mas term  preceding,  were  either  burnt  or  lost.  In 
consequence  of  which  an  act  was  passed,  31  Car.  II. 
c.  3.  reciting,  that  the  fines  so  burnt  or  lost  had  duly 
past  all  the  offices;  so  that  by  the  records  of  the 
King's  silver,  the  notes  of  the  cursitor  who  made  out 
the  writs  of  covenant,  and  the  entries  thereof  at  the 
office  of  alienation,  and  by  the  book  of  entries  of  fines 
kept  by  the  chirographer's  deputy,  &c.  the  full  con- 
tents of  all  such  fines  would  appear.  But  for  want  of 
the  records  of  the  fines  so  burnt  or  lost,  purchasers 
and  others,  whose  titles  were  secured  under  the  said 
fines,  were  in  danger  of  having  the  same  impeached. 
It  was  therefore  enacted,  that  the  said  chirographer  or 
his  deputy  should,  before  the  end  of  the  next  Trinity 
term,  upon  oath,  certify  to  the  Justices  of  the  Common 
Pleas,  a  note  of  all  such  fines  entered  into  the  said 
book  kept  by  the  said  deputy,  that  he,  upon  diligent 
search,  should  find,  were  either  burnt  or  lost,  by  reason 
of  the  said  fire  ;  which  certificate  should  be  in  parch- 
ment, fairly  written,  and  a  copy  thereof  set  up  in 
Westminster  Hall,  &c.  ;  and  that  any  time  within 
three  years,  the  Chief  Justice  of  the  said  Court  of 


80  Title  XXXV.     Fine.     Ch.  ii.  §  GO— 62. 

Common  Pleas,  together  with  any  one  or  more  of  the 
justices  of  the  said  court,  should  have  power  to  send 
for  any  officers'   books,  records,  &c.  and  upon   full 
examination  of  any   such  fine,  the   records  whereof 
were  burnt  or  lost,  should  direct  the  said  chirographer 
or  his  deputy  to  new  engross  the  note  and  foot  of  such 
fine  without  fee,  and  to  carry  the  same  before  the  said 
Chief  Justice,  and  such   other  of  the  said  justices  as 
shall  have  taken  the  examination  concerning  the  burn- 
ing or  loss  of  such  fine,  who  are  required  to  subscribe 
their  names  at  the  bottom  of  the  said  note  and  foot ; 
and  every  such  fine  whereof  the  record  should  be  so  new 
engrossed,  should  be  of  the  same  force  and  eff'ect,  as  if  it 
had  still  remained  upon  record  unconsumed  or  not  lost. 
No  averment         CO.  It  is  a  principle  of  the  common  law,  that  the 
cord  of  a  fine,    cvidcnce  of  a  record  is  of  so  high  and  certain  a  nature, 
2  inst.^2(io! a.    ^^^^^  ^^^  authenticity  is  never  permitted  to  be  called  in 
question ;  so  that  no  averment  can  be  made  against 
any  fact  which  appears  on  record.     Thus  if  the  King's 
silver  is  stated  on  the  record  to  have  been  paid  before 
the  death  of  the  cognizor,  though  in  truth  the  fact  be 
otherwise,  the  judges  will  support  the  fine,  and  will 
not  allow  of  any  averment  that  the  cognizor  died  be- 
fore the  entry  of  the  King's  silver,  because  that  would 
be  to  contradict  the  record. 

61.   In  pursuance  of  this  principle,  it  has  been  de- 
termined by  the  House  of  Lords,  that  where  the  chiro- 
graph of  a  fine  is  once  recorded,  no  averment  will  be 
allowed  as  to  the  time  of  its  caption  or  acknowledg- 
ment ;  but  it  will  be  considered  as  a  fine  of  that  term 
in  which  it  is  recorded. 
Lloyd  V.  Vis.         62.  Upon  a  trial  at  bar,  in  ejectment,  it  appeared, 
i^Brown.sTy.    that  Nathaniel  Lord  Viscount  Say  and  Sele,  being 
10  Mod.'4o      tenant  in  tail  of  the  premises  in  question,  with  re- 
4  BraFari.      maiudcr  over,  levied  a  fine  in  October  1701,  and,  in 
Michaelmas  term  following,  sufibred  a  recovery;  and 
to  prove  this,  the  chirograph  of  a  fine  was  produced, 
importing,   that   Nathaniel   Viscount    Say    and  Sele 


Ca.  7:5 
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levied  that  fine  on  the  23d  of  October  1701 ;  and  the 
exemplification  of  a  common  recovery  was  also  pro- 
duced, which  appeared  to  have  been  suffered  on  the 
18th  of  November  1701.  The  question  was,  whether 
the  cognizee  of  the  fine  had  the  freehold  in  him  when 
the  recovery  was  suffered  ? 

It  was  insisted  by  the  plaintiff's  counsel  that  he  had 
not ;  for  that  the  fine  given  in  evidence  to  make  him 
so,  was  not  in  fact  acknowledged  until  the  2d  of 
March  1701,  which  was  four  months  after  the  recovery 
was  suffered ;  and,  to  support  this  fact,  they  offered 
to  produce  and  prove,  i.  The  record  of  the  recog- 
nisance, or  acknowledgment  of  the  fine,  under  the 
hand  of  the  Lord  Chief  Justice  Trevor,  whereby  it  ap- 
peared, that  the  acknowledgment  thereof  wa^  made 
and  taken  before  the  said  Lord  Chief  Justice  on  the 
2d  day  of  March  1701,  and  not  before,  ii.  That  the 
acknowledgment  of  the  fine  was  the  very  true  acknow- 
ledgment or  recognisance  of  the  concord  upon  which 
the  fine  given  in  evidence  passed,  and  upon  which 
the  chirograph  of  that  fine  was  made  and  engrossed. 
And,  III.  They  offered  to  produce  the  files  of  the 
Court  of  Common  Pleas  of  the  acknowledgment  of  all 
fines  in  Michaelmas  term  1701,  whereby  it  would  ap- 
pear that  Lord  Say  and  Sele  did  not  acknowledge  any 
fine  whatsoever,  of  or  in  that  term,  at  any  time  before 
the  suffering  the  common  recovery.  But  the  Court 
of  Queen's  Bench  refused  to  admit  any  of  the  matters 
offered  against  the  fine  to  be  given  in  evidence,  being 
of  opinion,  that  no  proof  or  evidence  of  the  time  of  the 
acknowledgment  of  a  fine  ought  to  be  admitted,  con- 
trary to,  or  against  the  chirograph  thereof;  and  that 
the  record,  which  is  the  chirograph  of  the  fine,  cannot 
be  falsified  until  it  is  vacated  or  reversed. 

From  this  judgment,  a  writ  of  error  was  brought  in 
the  House  of  Lords ;  and  one  of  the  errors  assigned 
was,  because  the  records  and  matters  offered  to  be 
given  in  evidence,  were  not  admitted  or  allowed  by 
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the  Court  to  be  given  in  evidence  to  prove  the  true 
time  of  acknowledging*  the  fine.  In  support  of  which, 
it  was  insisted,  that  as  the  fine  was  not  in  fact  acknow- 
ledged until  the  2d  of  March,  it  could  not  transfer 
the  freehold  of  the  lands  to  the  tenant  to  the  prcscipe 
three  months  before  the  time  of  that  acknowledgment ; 
and  that  the  plaintiff  was  admitted  to  the  proof  of  this 
fact  by  the  statute  23  Eliz.  c.  3.  §  5.,  which  directs, 
that  the  time  of  the  acknowledgment  shall  be  certified 
by  those  who  take  such  acknowledgment;  for,  if  a 
man  cannot  give  in  evidence  the  time  of  acknow- 
ledging a  fine,  in  order  to  avoid  deceit  imposed  upon 
him  by  that  fine,  this  statute  would  answer  no  pur- 
pose. 

On  the  other  side  it  was  contended,  that  the  cap- 
tion of  the  fine  ought  not  to  be  admitted  against  the 
record  or  indenture  of  the  fine ;  for  it  would  shake  all 
family  settlements,  and  introduce  the  greatest  uncer- 
tainty and  confusion  in  all  conveyances  by  fines,  upon 
which  the  most  considerable  estates  in  the  kingdom 
depended;  and  that  an  attempt  to  set  aside  a  fine 
upon  evidence  was  never  before  made.  That,  in  the 
indentures  of  all  fines,  the  concord  is  recorded  to  be 
made  in  court;  whereas  the  captions  of  the  acknow- 
ledgments of  all  fines  (except  a  very  few)  are  taken 
out  of  court,  either  before  the  Lord  Chief  Justice  of 

Vide  infra,  thc  Commou  Plcas,  or  commissioners  in  the  country ; 
and  upon  a  writ  of  error,  no  error  can  be  assigned  in 
the  caption  varying  from  the  record,  as  that  would  be 
an  error  contrary  to  the  record  :  but  if,  in  the  present 
case,  the  fine  was  irregular,  the  proper  method  was  to 
apply  to  the  Court  of  Common  Pleas  where  the  same 
was  levied,  and  not  attempt,  in  a  summary  way,  to  in- 
validate it  by  evidence  in  ejectment.  The  judgment 
was  affirmed. 

Exception.  63.  In  the  case  of  an  ambi<j;iiitas  latens,  an  averment 

Tit  'iG  c   19.      • 

^Kt^.'m.b.'    IS  however  admitted  to  explain,  though  not  to  con- 
B       loo.  a.  ^^^idiici  a  fine,  upon  the  same  principle  as  in  the  case 
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of  a  deed.  Thus  if  A.  levies  a  fine  of  lands  to  William 
his  son,  to  have  and  to  hold  to  him  and  his  heirs ; 
upon  this  fine  the  Judge  cannot  make  question  upon 
any  matter  of  law,  but  the  party  comes  and  avers 
matter  in  fact,  and  saith  that  A.  had  two  sons  named 
William,  an  elder  and  a  younger,  and  his  intent  was 
to  levy  a  fine  to  William  the  younger.  This  averment 
out  of  the  fine  is  good,  of  this  matter  of  fact,  which 
well  stands  with  the  words  of  the  fine,  and  shall  be 
tried  by  the  country. 

64.  Applications  are  sometimes  made  to  the  Court  Motions  to 
of  Common  Pleas,  by  motion,  to  prevent  fines  from  from  passin" 
passing  and  being  completed ;  on  a  suggestion  that  the 
parties  are  disabled  by  law  from  levying  such  fines. 

Q5.  By  a  rule  of  court,  made  Hil.  28  &  29  Car.  II.,  wii,on,96. 
all  persons  making  any  complaint  against  fines  ac- 
knowledged by  infants,  feme  coverts  without  the  con- 
sent of  their  husbands,  or  persons  of  jion  sane  memorie,    .    . 
or  otherwise   disabled   by  law  to  acknowledge  the 
same,  or  by  any  person  in  the  name  of  another,  or  by 
the  like  deceit,  and  obtaining  rules  for  the  staying  of 
such  fines,  shall,  from  term  to  term,  so  long  as  they 
shall  expect  benefit  or  observance  of  such  rules,  enter 
and  continue  the  same  rule  for  that  term,  or  leave 
copies  thereof  with  the  custos  brevium,  clerk  of  the 
King's  silver,  and  chirographer,  that  the  same  may 
thereby  be  the  better  taken  notice  of;  or,  in  default 
thereof,  the  said  officers,   or  any  of  them  shall  not 
stand  farther  obliged  thereby. 

And  all  persons  concerned  in  the  obtaining  or  pro- 
secuting such  rules  for  the  staying  of  such  fines  so 
levied  as  aforesaid,  their  attorneys  and  clerks,  are. 
thereby  enjoined,  every  term,  to  search  and  see  the 
books  and  entries  of  fines  with  the  clerk  of  the  King's 
silver,  or  other  officer,  where  entries  are  kept  for  that 
purpose. 

66.  By  a  rule  of  court,  made  Pasch.  29  Car.  II.,  all 
manner  of  caveats  and  orders  for  the  stopping  any 
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fines  shall  be  renewed  every  term,  and  copies  thereof 
left  with  the  clerk  of  the  King's  silver,  for  which 
he  is  to  demand  only  his  ancient  fee  of  3^.  Ad.  the 
term;  and  in  default  thereof,  all  caveats  that  shall 
not  be  so  renewed,  shall  lose  their  force  and  be 
void. 

C7.  It  appears  to  have  been  formerly  not  unusual  for 
one  person  to  acknowledge  a  fine  in  the  name  of 
another;  and  in  such  a  case,  the  Court  of  Star  Cham- 
ber, within  whose  jurisdiction  frauds  of  this  kind  were, 
could  only  punish  the  offender  by  imprisonment.  But 
by  the  stat.  21  Ja.  1.  c.  26.  it  is  enacted^  that  all  and 
every  person  and  persons  who  shall  acknowledge  any 
fine,  in  the  name  of  any  other  person,  not  privy  or 
consenting  to  the  same,  and  shall  be  lawfully  con- 
victed thereof,  shall  suffer  death,  without  benefit  of 
clergy. 

68.  With  respect  to  the  time  when  a  fine  is  com- 
pleted, Lord  Coke,  in  his  comment  on  the  statute 
jDe  7Jiodo  levandi  fines,  says — **  A  fine  is  said  to  be 
levied  when  the  writ  of  covenant  is  returned,  and  the 
concord  and  the  King's  silver  duly  entered;  this 
maketh  the  land  to  pass,  and  from  this  shall  the  year 
and  the  day  be  accounted,  albeit  the  fine  be  engrossed 
afterwards." 

69.  When  the  mode  of  levying  a  fine  by  first  ac- 
knowledging the  concord,  then  suing  out  an  original 
writ,  and  paying  the  King's  silver,  was  allowed,  a  dif- 
ferent manner  of  expressing  the  rule  laid  down  by 
Lord  Coke  was  adopted ;  for  the  fine  was  said  to  be 
completed  upon  the  entry  of  the  King's  silver,  pro- 
vided it  was  previously  acknowledged ;  and  if  any  of 
the  cognizors  died  before  the  remaining  parts  of  the 
fine  were  perfected,  still  the  fine  would  be  valid. 

70.  A  motion  was  made  to  stay  the  passing  of  a  fine, 
which  was  acknowledged  by  an  infant  of  thirteen  years 
old.  The  Court  said,  that  as  the  King's  silver  was 
paid,  it  was  gone  too  far;  but  they  assigned  the  infant 
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a  guardian,  who  had  instructions  to  bring  a  writ  of 
error  to  reverse  it. 

71.  In  consequence  of  the  rule  of  court  already- 
stated,  by  which  it  is  required  that  the  writ  of  cove- 
nant shall  be  sued  out  before  the  concord  is  acknow- 
ledged, it  may  now  be  laid  down,  that  a  fine  is  com- 
pleted when  the  concord  is  duly  acknowledged. 

72.  Although  it  must  be  very  material  in  many  whenkbesins 
cases  to  ascertain  the  precise  time  when  a  fine  begins  ^"  °p*"'''' 

to  operate,  yet  it  is  a  subject  respecting  which  very 
little  is  to  be  found  in  our  law  books;  but  if  we  reason 
by  analogy  from  the  nature  and  effect  of  other  judg- 
ments, we  shall  be  able  to  settle  it.  The  time  when 
a  fine  is  acknowledged  is  perfectly  immaterial;  for  a  Lioydv.Say 
case  has  been  already  stated,  in  which  it  was  deter-  ^tef§'62. 
mined,  that  a  fine  began  to  operate  four  months  before 
it  was  acknowledged. 

73.  The  whole  term  is  considered  to  many  Pur-  crcCar.  102. 

,     ,  ,  1  •/'        •     1  T  .  Vide  TU.  14. 

poses  as  but  one  day;  and  11  a  judgment  be  given  at 
any  time  during  the  term,  it  relates  to  the  first  day 
of  that  term,  and  is  considered  in  law  as  having  been 
given  on  that  day.  And  the  first  day  of  term  is  the 
essoign  day,  for  the  quarto  die  post  is  only  a  day  of 
grace.  But  if  a  writ  be  returnable  on  the  second,  or 
any  other  return  day  of  the  term,  the  judgment  will 
then  relate  to  that  return  day ;  for  till  the  return  of  the 
writ,  the  judgment  cannot  possibly  be  given. 

74.  Now  a  fine  being  considered  as  a  judgment, 
must,  like  all  other  judgments,  relate  to  the  first  day 
of  the  term  in  which  it  is  recorded,  if  the  writ  of  cove- 
nant whereon  it  is  levied  be  returnable  the  first  day 
of  term  ;  otherwise  it  must  relate  to  the  return  day  of 
the  writ  of  covenant.  For  in  levying  a  fine  there  is  no 
continuance  of  process  to  retard  the  relation,  as  the 
licentia  concordaiidi  is  supposed  to  be  obtained  on  the 
return  of  the  writ  of  covenant,  and  the  concord  imme- 
diately acknov/ledged. 

75.  In  support  of  this  proposition  I  shall  transcribe 
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a  case  reported  by  Jenkins,  of  which,  I  presume,  the 
authority  will  not  be  disputed,  though  the  reporter 
has  not  mentioned  when,  and  by  what  court,  it  was 
determined, 
jenk.  250.  «*  A.  covcnants  with  B.  to  levy  a  fine,  Oct.  Michaelis 

1  Car.  A.  acknowledges  a  statute  to  C.  8th  October 
same  year.  The  fine  is  levied  according  to  the  cove- 
nant, and  the  conusance  taken  the  12th  October  afore- 
said. This  conusee  shall  avoid  the  said  statute  by  re- 
lation to  the  day  of  the  essoin ;  which  was  before  the 
said  8th  day  of  October." 
Vol.  3. 170.  7g_  In  a  note  of  Peere  Williams,  it  is  said,  that  if 

A.  devises  land,  and  levies  a  fine,  and  the  caption  and 
deed  of  uses  are  before  the  will,  but  the  writ  of  cove- 
nant is  returnable  after  the  will,  this  seems  a  revoca- 
tion ;  because  a  fine  operates  as  such  from  the  return 
of  the  writ  of  covenant,  and  not  from  the  caption. 
And  yet  (says  the  reporter)  this  is  a  hard  case;  since, 
by  the  caption,  the  party  conusor  does  all  his  part, 
and  the  rest  is  only  the  act  of  the  clerk,  or  his  attor- 
ney, without  any  particular  instructions  from  the 
party. 

77.  These  passages,  and  the  conclusions  drawn 
2  Burr.  711.  from  the  rules  by  which  all  other  judgments  are  con- 
strued, seem  fully  to  prove  that  a  fine,  whether  ac- 
knowledged before  or  after  the  original  writ  on  which 
it  is  levied  is  sued  out,  will  begin  to  operate  from  the 
return  day  of  such  original  writ. 
Proclamations.  78.  When  fiucs  wei'c  adopted  as  a  general  mode  of 
assurance,  it  became  necessary  to  render  the  levying 
of  them  a  matter  of  the  most  public  notoriety,  on  ac- 
count of  those  whose  rights  might  be  barred  by  not 
making  their  claim  within  due  time.  For  this  purpose 
it  was  enacted  by  the  stat.  27  Ed.  I.  c.  1.  that  the 
notes  of  all  fines  should  in  future  be  openly  read  in 
the  Court  of  Common  Pleas,  at  two  certain  days  in 
the  week ;  and  that  during  such  reading  all  pleas 
should  cease. 
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79.  By  the  statute  4  Hen.  VII.  c.  24.  §  1.  it  is 
enacted,  *'  That  after  engrossing  of  every  fine,  it  shall 
be  read  and  proclaimed  in  open  court  the  same  term, 
and  in  three  terms  then  next  folloMdng  the  same  en- 
grossing, in  the  same  court,  at  four  several  days  in 
each  term ;  and  in  the  same  time  that  it  is  so  read,  all 
pleas  to  cease." 

Since  the  making  of  this  act,  the  proclamations  are  Dyer.  234.  a. 
endorsed  on  the  foot  of  the  fine,  and  are  considered  as 
matters  of  record. 

80.  By  the  words  of  the  statute  4  Hen.  VII.,  if  one  Piowd.371. 
of  the  three  terms  immediately  subsequent  to  that  in 
which  a  fine  was  levied  was  adjourned,  the  proclama- 
tions would  have  been  ineffectual,   and   this   defect 

could  not  have  been  supplied  in  the  next  term.  To 
remedy  which,  a  statute  was  made,  1  Mary,  c.  7.  "§  2. 
enacting,  "  That  all  fines  whereupon  the  proclama- 
tions should  not,  by  reason  of  the  adjournment  of  any 
term  by  writ,  be  duly  made,  should  be  of  as  good 
force,  effect,  and  strength,  to  all  intents  and  purposes, 
as  if  the  term  had  not  been  adjourned."  And  it  has 
been  determined  by  all  the  judges,  that  even  an  ad-  Dyer,  i86.«. 
journment  of  part  of  a  term  was  provided  for  by  this  ^  '"^^*  ^^^' 
act ;  because  it  was  a  favourable  law,  and  to  be  con- 
strued by  equity. 

81.  By  the  statute  31  Eliz.  c.  2.  it  is  enacted,  that 
all  fines  shall  be  proclaimed  only  four  times  ;  that  is 
to  say,  once  in  the  term  wherein  they  are  engrossed, 
and  once  in  every  of  the  three  terms  holden  next 
after  the  same  engrossing;  and  that  every  fine  pro- 
claimed as  aforesaid,  shall  be  of  as  great  force  and 
effect  in  law,  to  all  intents  and  purposes,  as  if  the 
same  had  been  sixteen  times  proclaimed. 

82.  The  statute  4  Hen.  VII.  directs  that  the  pro-  FiAv. 
clamations  shall  be  made,  not  only  during  term,  but  piowd.  265. 
also  in  court,  at  the  time  when  the  judges  are  sitting;  ^^"'  ^^**  * 
so  that  if  the  proclamations  appear  to  have  been  made 

out  of  term,  or  on  a  Sunday,  or  other  festival,  on 
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which  the  Court  of  Common  Pleas  does  not  sit,  the 
proclamations  will  be  all  void.  And  although  the 
proclamations  should  be  made  on  days  which  were 
dies  jiiridici,  yet  if  the  contrary  appear  on  record,  the 
proclamations  will  be  void ;  as  no  averment  can  be 
admitted  against  the  record. 

Raggv.  83.  If  the  proclamations  on  a  fine  be  certified  in  a 

?  Leon!  106.  Certiorari  by  the  custos  brevium,  and  it  appear  by  the 
certificate  that  two  of  the  [proclamations  were  made 
in  one  day,  a  new  certiorari  may  be  directed  to  the 
chirographer ;  and  if  he  certifies  that  the  proclama- 
tions were  well  and  duly  made,  the  Court  will  direct 
the  proclamations  in  the  office  of  the  custos  brevium 
to  be  amended,  according  to  the  proclamations  in  the 
chirographer's  office;  because  the  chirographer  makes 
the  proclamations,  and  is  the  principal  officer  as  to 
them;  and  the  custos  brevium.  has  only  an  abstract  of 
them. 

Dyer,2ifi.a.        84.  An  crror  in  the  proclamations  would  not  destroy 
the  validity  of  a  fine,  for  it  would  still  enure  as  a  fine 
at  common  law ;  because  the  fine  taken  separately  is 
one  perfect  matter  of  record,  before  the  proclamations 
^  are  made,  which  binds  the  parties  and  the  land  ;  and 

the  proclamations  are  distinct  and  different  from  the 
fine,  they  and  the  fine  being  several  matters  of  record  : 
for  which  reason  error  in  the  one  is  not  error  in  the 
other.  But  if  the  fine  is  erroneous,  the  proclama- 
tions are  then  void,  because  the  fine  is  the  prin- 
cipal. 

Bull.  N.  p.  85.  When  a  fine  with  proclamations  is  given   in 

ooy  -111 

evidence,  the  proclamations  must.be  exammed  by  the 

roll,  because  the  chirographer  is  not  appointed  by  the 

statute  to  copy  the  proclamations,  as  he  is  to  copy 

"    the  foot  of  the  fine. 

Wakefield  V.         86.  Since  the  statute  4  Hen.  VII.  fines  have  been 

tr^ffi.  692.'  distinguished  into  fines  at  common  law,  and  fines  with 

proclamations.     It  is  in  the  election  of  every  person 

who  levies  a  fine  to  have  it  proclaimed  in  the  usual 
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;  and  if  the  cognizee  dies  before  the  procla- 
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manner : 

mations  are  made,  his  heirs  may  cause  the  fine  to  be  Dyer,  254. «. 

proclaimed. 


CHAP.  III. 


Several  sorts  of  Fines. 


1.  Fines  executed  and  executory. 
10.  Fine  sur  Cognizance  de  Droit 
come  ceo,  S^c. 


16.  Sur    Cognizance     de    Droit 

tantum. 
21.  Sur  concessit. 
25.  Sur  Done,  Grant,  and  Render. 


Section.!. 

Whenever  a  judgment  is  obtained,  either  in  an  ad-  Fmes  executed 
verse  or  an  amicable  suit,  the  next  step  is  to  procure  *"  """  °'^' 
the  execution  of  it,  by  obtaining  the  actual  possession 
of  the  thing  recovered ;  and  for  this  purpose  the  law 
has  provided  that,  in  all  real  actions,  the  person  who 
recovers  shall  have  a  writ  of  habere  facias  seisi?iam, 
directed  to  the  sheriif  of  the  county  in  which  the  lands 
-are  situate,  commanding  him  to  deliver  the  posses- 
sion, according  to  the  judgment. 

2.  Fines  having  at  all  times  been  considered  as 
judgments,  a  writ  of  habere  facias  seisiuam  always 
issued  to  put  the  party  who  acquired  the  lands  by  a 
fine,  into  possession  of  them.  When  fines  became 
common  assurances,  the  purchaser,  in  order  to  avoid 
the  trouble  and  expense  of  suing  out  a  writ  of  pos- 
session, had  in  many  instances  livery  of  seisin  given 
him  in  the  country,  and  for  his  further  assurance 
obliged  the  vendor  to  covenant  that  he  would  levy  a 
fine  to  him  ;  but  as  the  purchaser  was  already  in  pos- 
session, no  writ  of  habere,  &;c.  was  necessary. 

3.  This  practice  gave  rise  to  the  distinction  between  co.  Read. 2. 
fines  executed,,  and  fines  executory.    A  fine  executed 
immediately  transferred  the  possession  from  the  cog- 
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mzor  to  the  cognizee,  who  might  therefore  enter  on 
the  lands  which  had  been  conveyed  to  him  by  the  fine, 
as  soon  as  it  was  levied. 

A  fine  executory  did  not,  of  its  own  force,  give 
actual  possession  in  law  to  the  cognizee,  as  he  could 
not  immediately  enter  on  the  lands ;  but  it  was  ne- 
cessary that  he  should  sue  out  a  writ  of  habere  facias 
seisinam,  in  order  to  gain  possession  of  that  which  he 
had  acquired  by  the  fine. 

1  last.  320.  a.       4.  The  cognizcc  of  a  fine  could  not  however  distrain 

before  attornment,  because  an  avowry  came  in  lieu  of 
an  action,  to  which  privity  was  necessary :  for  the 
same  reason  he  could  not  have  an  action  of  waste,  a 
writ  of  entry  ad  communem  legem,  in  cojisimiU  casu,  or 
Giib.  Ten.  102.  iu  casu  provi.so.  But  the  cognizee  might  take  those 
things  which  the  lord  could  seise,  or  enter  upon, 
without  bringing  any  action;  as  a  heriot,  or  lands 
fallen  by  escheat,  or  might  enter  for  an  alienation  of  a 
tenant  for  life. 

2  Inst.  469.  5.  Whcrc  the  cognizee  of  a  fine  executory,  suffered 

a  year  and  a  day  to  elapse  from  the  time  when  the  fine 
was  levied,  without  suing  out  a  writ  of  haheix  facias 
seisinam,  he  must  then  have  sued  out  a  writ  of  scijx 
facias,  which  might  also  be  sued  out  by  his  heir. 

6.  By  this  latter  writ  the  sheriff  was  commanded 
to  warn  the  terre-tenants  to  appear  and  show  cause, 
if  they  could,  why  the  cognizee  of  the  fine,  or  his 
heirs,  should  not  have  execution  of  the  fine.  And 
if  at  the  return  of  the  scire  facias  the  terre-tenants 
did  not  show  some  cause  to  the  contrary,  the  plaintiff 
or  cognizee  became  entitled  of  course  to  a  writ  of 
habere,  8<;c. 

Touch.  4.  7.  If  the  party  to  whom  the  estate  was  limited  by 

a  fine  executory,  was  in  possession  at  the  time  when 
such  a  fine  was  levied,  he  need  not  have  sued  out  a 
writ  of  habere  facias  seisinam,  for  in  that  case  the  fine 
would  enure  by  way  of  extinguishment. 

iRep.  97.a.         Q.  If  a  fine  executory. is  levied  of  a  reversion,  de- 
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pending  on  an  estate  for  life  or  years,  or  of  a  seigniory, 
or  any  thing  which  lies  in  grant,  they  will  pass  imme- 
diately ;  because  it  would  be  impossible  to  give  actual 
possession  of  them. 

9.  Since  the  statute  of  uses,  27  Hen.  VIII.,  writs  Booth,  250. 
of  possession  are   never  sued  out  where  fines   are  efSp. 68. a. 
levied  to  uses:  for  the  statute  executing  the  posses-  '^'^•^^•*^•'^• 
sion  to  the  use,  the  cognizee  is  immediately  in  pos- 
session  without   attornment.     And   by  the  4th  and 

5th  Ann.  c.  16.  attornment  after  a  fine  is  become  un- 
necessary ;  so  that  writs  of  possession  are  now  totally 
disused. 

10.  Fines  are  again  divided  into  four  sorts,  the  first  F'^esurcog- 

r       ^   •    ^     •  n      1         r>  •  nizance  de 

of  which  IS  called  a  fine  sur  co"iiiza?ice  de  droit  come  ceo  droit  come  ceo, 

%  •  •      ■  &.C 

qu  il  a  de  son  done.  This  is  the  best  and  surest  kind  of  2  Comm.  352. 
fine  ;  for  the  deforciant,  in  order  to  keep  his  supposed 
covenant  with  the  plaintiff,  of  conveying  him  the  lands 
in  question,  and  at  the  same  time  to  avoid  the  for- 
mality of  an  actual  feoffment,  with  livery  of  seisin, 
acknowledges  in  court  a  former  feoffment  or  gift  in 
possession  to  have  been  made  by  him  to  the  plaintiff, 
so  that  it  is  rather  an  acknowledgment  of  a  former  con- 
veyance than  a  conveyance  originally  made ;  for  the 
deforciant  acknowledges,  cognoscit,  the  right  to  be  in 
the  plaintiff  or  cognizee,  as  that  which  he  had  de  son 
done,  of  the  proper  gift  of  himself  the  cognizor. 

1 1 .  This  species  of  fine  has  been  called  a  feoffment  1  i"st.  so.  h. 

r  1     1     \    ^1  •  •  •     1  1  Salk.  33i>, 

01  record,  but  this  expression  is  by  no  means  correct;  3  Atk.  141, 
for  there  are  cases  in  which  a  feoffment  has  a  more  ex- 
tensive operation  than  a  fine;  and  therefore  SirWil-  Tit. 32. t. 4. 
liam  Blackstone  has  justly  observed,  that  it  might  with 
more  accuracy  be  called  an  acknowledgment  of  a 
feoffment  upon  record. 

12.  The  form  of  this  fine  is — ''  And  the  agreement 
is  such,  to  wit,  that  the  aforesaid  A.  hath  acknowledged 
the  aforesaid  manor,  &c.  to  be  the  right  of  him  the 
said  B.,  as  that  which  the  said  B.  hath  of  the  gift  of 
the  aforesaid  A.  ;  and  that  he  hath  remised  and  quit- 
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claimed  from  him  the  said  A.  and  his  heirs,  to  the 
aforesaid  B.  and  his  heirs  for  ever." 

Co.  Read.  2.  13.  This  species  of  fine  is  executed,  and  therefore 
gives  the  cognizee  immediate  possession  of  the  land. 
It  also  passes  an  estate  in  fee  simple  without  the  word 

1  Inst.  9.  i.  heirs  ;  for  when  the  cognizor  acknowledges  the  lands 
to  be  the  right  of  the  cognizee,  it  would  be  repugnant 
and  contradictory  to  his  own  acknowledgment  to  claim 
any  estate  in  the  lands,  in  remainder  or  reversion.  Be- 
sides, in  every  judgment  a  fee  simple  was  recovered; 
and  the  cognizance,  or  acknowledgment  of  the  con- 
cord, coming  in  the  place  of  a  judgment,  must  have 
the  same  effect. 

1  Saik.340.  14.  But  if  the  concord  be  qualified  by  the  express 

words  of  the  parties,  as  if  the  lands  are  limited  to  the 
cognizee  for  life,  or  to  the  cognizee  and  the  heirs  of 
his  body,  the  fine  will  then  only  pass  an  estate  for  life 
or  in  tail ;  for  it  would  be  absurd  that  a  greater  estate 
should  pass  than  that  which  the  parties  themselves 
have  limited  ;  and  the  preceding  donation  or  feoffment, 
which  is  acknowledged  in  the  fine,  may  as  well  be 
supposed  to  have  been  for  life,  or  in  tail,  as  in  fee. 

Roll.  Ab.  Tit.  15.  A  rent  cannot  be  reserved  on  a  fine  sur  cog- 
niza?ice  cle  droit  come  ceo,  or  any  other  fine  which  is 
executed;  because,  as  the  cognizance  supposes  a  pre- 
ceding gift,  the  cognizor  cannot  reserve  to  himself 
any  thing  out  of  the  lands  whereof  he  has  already  con- 
veyed away  the  absolute  property ;  so  that  the  red- 
dendiim  comes  too  late,  when  a  precedent  absolute 
gift,  without  any  such  reservation,  is  before  acknow- 
ledged. 

Sur  cognizance        IG.  The  sccoud  sort  of  fine  is  called  a  fine  sur  coo-- 

i'^Rep.'^97?«!'"'  tiizdncc  dc  droit  taut  ion,  or  upon  acknowledgment  of  the 
right  only,  without  the  circumstance  of  a  preceding 
gift  by  the  cognizor.  This  species  of  fine  is  generally 
used  to  pass  a  reversionary  interest,  to  which  the  cog- 
nizor is  entitled,  for  of  such  reversions  there  can  be 
no  feoffment  or  donation  with  livery ,  supposed ;  as 
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the  freehold  and  possession,  during-  the  particular 
estate,  is  vested  in  a  third  person. 

17.  This  fine  may  also  be  used  by  a  tenant  for  life,  Co.Read.3. 
in  order  to  make  a  surrender  of  his  life  estate  to  the 
person  in  remainder  or  reversion  ;  and  it  is  then  called 

a  fine  upon  surrender. 

18.  The  form  of  this  fine  is — "  And  the  agreement 
is  such,  to  wit,  that  the  aforesaid  A.  hath  acknow- 
ledged the  aforesaid  tenements,  &c.  to  be  the  right  of 
the  said  B. ;  and  he  hath  granted,  for  himself  and  his 
heirs,  that  the  aforesaid  tenements  which  W.  R.  and 
M.  his  wife  hold  for  the  term  of  the  life  of  G.  of  the 
inheritance  of  the  said  A.  on  the  day  on  which  this 
agreement  was  made,  and  which  after  the  decease  of 
him  the  said  G.  ought  to  revert  to  the  said  A.  and  his 
heirs,  shall,  after  the  decease  of  the  said  G.,  entirely  re- 
main to  the  said  B.  and  his  heirs  for  ever." 

19.  This  fine  is  executory,  and  passes  an  estate  in  ibid.  6. 
fee  simple  without  the  word  heirs.     It  seems  to  have 
been  the  most  ancient  species  of  fine,   for  the  de- 
mandant was  obliged  to  follow  the  rules  of  law,  and 

to  sue  out  a  writ  of  possession :  but  when  it  became 
usual  to  procure  a  feoffment  of  the  lands  first,  a  writ 
of  possession  was  unnecessary ;  which  probably  gave 
rise  to  fines  sur  cognizance  de  droit  come  ceo,  &c. 

20.  If  there  be  tenant  for  life,  remainder  for  life,  and  ibid.  3. 
the  first  tenant  for  life  levies  a  fine  to  the  person  in  re- 
mainder, sur  cognizance  dc  droit  tantiun,  it  will  operate 

as  a  surrender  of  his  estate  for  life :  because  by  this 
fine  the  tenant  for  life  acknowledges  all  the  right 
which  he  had  in  the  lands  to  belong  to  the  person  in 
remainder. 

21.  The  third  sort  of  fine  is  called  a  fine  sur  concessit ;  Sur  concessit. 
where  the  cognizor,  in  order  to  make  an  end  of  all  dis-  " 
putes,  though  he  acknowledges  no  precedent  right  or 

gift,  grants  to  the  cognizor  an  estate  de  novo,  by  way 
of  supposed  composition;  which  may  be  either  an 
estate  in  fee,  in  tail,  for  life,  or  even  for  years. 
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22.  The  form  of  this  fiine  is — "  And  the  agreement 
is  such,  to  wit,  that  the  aforesaid  A.  hath  granted  to 
the  aforesaid  B.  the  aforesaid  tenements  &c.,  to  hold 
for  sixty-one  years."     It  is  executory, 

23.  A  fine  siir  concessit  will  not  be  allowed  to  be 
levied  for  the  purpose  of  passing  such  estate  as  the 
party  may  have,  by  the  description  of  all  and  what- 
soever he  hath  in  the  tenements. 

Seymour V.  24.  A  man  and  his  wife,   being-  seised  of  different 

Barker,  •         t  rv  t 

2  Taunt.  198.  cstatcs  m  different  hereditaments,  and  intending  to 
pass  them  all,  acknowledged  the  concord  of  a  fine  sur 
concessit ;  "  to  hold  the  said  tenements  with  the  ap- 
purtenances, to  the  cognizee  and  his  heirs,  for  and 
during  all  the  term,  and  other  estates,  and  all  and 
whatsoever  else  the  said  S.  and  A.  had  in  the  tenements 
aforesaid,  with  appurtenances."  The  chirographer  of 
fines  refused  to  make  out  the  indentures,  alleging  that 
the  limitation  must  be  certain,  that  is  to  the  cognizee 
and  his  heirs  for  ever,  or  for  the  life  of  the  tenant,  or 
'pour  aider  vie.  The  Court  refused  the  fine  to  pass. 
Surdone,  25.  The  fourth  sort  of  fine  is  called  a  fine  sur  done, 

render.  grant,  aud  rcndcr,  which  is  a  double  fine,  comprehend- 

ing the  fine  siir  cognizance  de  droit  come  ceo,  8^'c.  and  the 
fine  sur  concessit.  It  is  used  in  order  to  create  par- 
ticular limitations  of  estates ;  whereas  the  fine  sur  cog- 
nizance de  droit  come  ceo,  &;c.  conveys  nothing  but  an 
absolute  estate,  either  of  inheritance,  or  at  least  of 
freehold ;  for  in  this  fine  the  cognizee,  after  the  right 
is  acknowledged  in  him,  renders  or  grants  back  to  the 
cognizor  some  other  estate  in  the  lands. 

26.  The  form  of  this  fine  is — "  And  the  agreement 
is  such,  to  wit,  that  the  aforesaid  A.  hath  acknow- 
ledged the  aforesaid  tenements  to  be  the  right  of  him 
the  said  B.,  as  those  which  the  said  B.  hath  of  the 
gift  of  the  aforesaid  A.  And  those  he  hath  remised 
and  quit-claimed  from  himself  the  said  A.  and  his 
heirs  for  ever  (warranty  from  the  cognizor);  and  for 
this  acknowledgment,  remise,  cjuit-claim,  warranty. 
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fine,  and  agreement,  the  said  B.  hath  granted  to  the 
said  A.  the  aforesaid  tenements,  &c.  And  this  he 
hath  rendered  to  him  in  the  same  court,  to  hold  the 
said  tenements  to  the  said  A.  and  the  heirs  of  his  body." 

27.  In  a  fine  of  this  sort,  the  render  must  be  made  Co.Read.  u. 
of  the  lands   demanded  in  the  original  writ,   or  of 
something  issuing  out  of  those  lands.     Thus,  if  the 
cognizance  be  made  of  the  manor  of  Dale,  the  cogni- 

zee  cannot  make  a  render  of  the  manor  of  Sale  ;  or  if 
the  cognizance  be  made  of  the  third  part  of  a  manor, 
the  render  cannot  be  made  of  the  whole  manor ;  be- 
cause the  Court  can  only  determine  the  right  of  that 
about  which  the  parties  contended,  and  which  was 
demanded  in  the  original  writ.  But  if  the  cognizor 
acknowledges  all  his  right  in  the  land  to  be  in  the 
cognizee,  and  the  cognizee  in  return  grants  and  ren- 
ders to  the  cognizor  a  particular  estate  in  the  land,  or 
a  rent,  or  common,  out  of  it,  the  render  is  good ; 
because  the  determination  entirely  refers  to  the  things 
in  dispute ;  one  party  taking  the  ultimate  property  in 
the  land,  and  the  other  a  particular  estate  in  it :  all 
which  is  comprehended  in  the  original  writ. 

28.  It  follows,  from  the  same  principle,  that  the 
lands  must  be  rendered,  in  the  first  instance,  to  some 
person  named  in  the  original  writ.  But  an  estate 
may  be  rendered,  by  way  of  remainder,  to  a  person 
not  named  in  the  original  writ,  as  well  as  in  any  other 
kind  of  concord. 

29.  A  fine  sur  done,  grant,  and  render,  is  executed  as 
to  the  first  part,  and  executory  as  to  the  second ;  for 
if  the  first  part  was  not  executed,  it  would  be  void  ; 
as  the  cognizee  can  have  nothing  to  render  to  the 
cognizor,  till  he  is  in  possession. 

30.  In  a  fine  of  this  kind  the  cognizee  has  only  a 
seisin  of  an  instant  of  that  which  he  renders  :  which  Tit.c.c  2. 
will  not  entitle  his  wife  to  dower.     But  still   it  is 
settled,  that  it  operates  as  a  feoffment  and  re-enfeoff*-  infra,  c.  12. 
ment,  and  gives  a  new  estate. 
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Touch.  IP.  31.  This  species  of  fine  being  generally  used  to 

create  particular  limitations  of  estates,  is  construed 
rather  as  a  private  deed  or  conveyance,  than  as  a 
judgment  in  an  adversary  suit;  and  therefore  it  need 
not  have  such  a  precise  form  as  other  fines. 

Tey'scase,  30.  Husband  and  wife  levied  a  fine  to  A.  and  B. 

5  Rep.  3». 

and  the  heirs  of  A.  of  the  manor  of  Layer  de  la  Hay, 
Layer  Britton,  and  several  other  manors,  and  of  a 
great  number  of  acres  of  land,  meadow,  pasture,  &c. 
in  those  manors ;  in  which  several  grants  and  renders 
were  made.  In  the  third  render  the  manors  of  Layer 
de  la  Hay,  Layer  Britton,  et  tenementa  pr{edicta  in 
Layer  de  la  Hay  and  Layer  Britton,  were  granted 
and  rendered  to  the  husband  and  wife,  and  to  the 
heirs  of  the  husband;  and  by  the  fourth  render,  115 
acres  of  land  in  Layer  Britton  were  granted  and 
rendered  to  the  wife  in  tail.  After  the  death  of  the 
husband,  his  brother  and  heir  brought  a  writ  of  error, 
and  assigned  for  error  the  repugnancy  between  the 
third  and  fourth  render ;  for,  by  the  third  render,  all 
the  lands  in  Layer  Britton  were  granted  to  the  husband 
and  wife,  and  to  the  heirs  of  the  husband ;  and  by  the 
fourth  render,  part  of  the  same  tenements  were  granted 
to  the  wife  in  tail :  so  that  the  same  lands  were  granted 
to  two  different  persons,  which  was  repugnant  and 
erroneous.  And  it  was  observed,  that  a  fine  was  of 
the  same  nature  with  a  judgment,  and  that  Bracton 
says — Oportet  tit  res  ccrta  dediicatiir  in  judicium. 

The  Court  resolved,  that  the  fourth  render,  as  to 
that  which  was  contained  in  the  third  render,  should 
be  of  the  same  condition  and  quality  in  construction, 
as  a  charter  or  other  conveyance  between  party  and 
party,  and  need  not  have  such  a  precise  form  as  a 
writ  of  judgment ;  and  therefore  that  the  fourth  render 
was  good,  and  should  invalidate  the  third  render  as 
to  the  115  acres. 
iRep.i5C.fl.  33.  If  lands  be  rendered  by  fine  to  a  person  and 
his  heirs,  the  lauds  are  thereby  immediately  bound. 
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And  though  the  person  to  whom  the  render  is  made 

die  before  execution,  yet  his  heir  will  have  the  lands ; 

for  the  fine  having  been  levied  in  the  lifetime  of  the 

parties,  the  lands  are  so  bound  by  it,  that  it  cannot 

be  altered.     And  a  declaration  of  the  uses  of  a  fine  Jennings  v. 

of  this  kind,   which  is   contrary  to  the   grant   and  ciay^ylf' 

render,  is  void. 
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CHAP.  IV. 


In  what  Courts  Fines  may  be  levied^  and  before  wJiom 


achnoickdi^ed. 


1.  Fines  originally  levied  m  all 
Courts. 

4.   Court  of  Common  Pleas. 

8.  Court  of  the  County  of  Lan- 
caster. 

10.  Court  of  the  County  of  Ches- 

ter. 

11.  Court  of  the  City  of  Chester. 

12.  Court  of  the  County  of  Dur- 

ham. 

13.  Courts  of  Great  Sessions  in 

Wales. 

14.  Court  of  the  Isle  of  Ely. 


15.   Courts  of  ancient  Demesne. 
17.    Courts  of  Cities,  ^c. 

19.  Who  may   take  the  Acknow-' 

ledgment  of  Fines. 

20.  Chief  Justice  of  the  Common 

Pleas. 

21.  Commissioners  under  a  Writ 

of  Dedimus. 
33.  Ho^o  the  Acknowledgment  is 

to  be  certified. 
44.  Rules  of  Court  on  this  sub" 

ject. 
55.  Justices  of  Wales. 


Section  1. 

A  FINE  being  a  composition  of  a  suit  commenced  for  Fines  origi. 
the  recovery  of  real  property,  it  might  originally  have  "fuoins!'* '" 
been  levied  in  any  court  that  had  jurisdiction  to  hold 
pleas  of  land.     Accordingly,  it  appears,  that  in  the 
early  ages  of  the  law,  when  courts  were  more  nume- 
rous,  and  their  jurisdiction  more  extensive  than  at 
present,  fines  were  frequently  levied  in  courts  baron, 
hundred  courts,  and  county  courts.     And  in  Dug-  ^^.^^  ^^^  j^^^ 
dale's  Or/gifies  Juridiciales,  92.,  there  is  a  record  of  a  Hole's  Hist, 
fine  which  was  levied  in  the  county  court  of  Netting-  aVep.  Vrd. 
ham,  in  the  reign  of  King  John. 

VOL.  v.  H 
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Dugd.  Oiig.  2.  Fines  were  also  levied  in  all  the  courts  at  West- 

Mldox°"Form.    iiiinster,  and  even  before  the  King  himself,  as  appears 

Angi.  No.  zii\.  from  a  great  number  of  records  which   have   been 

published   in   Spelman's  Glossary,   and  by  Dugdale 

and  Madox. 

3.  From  the  time  of  the  appointment  of  justices  in 

eyre,  by  King  Henry  II.,   fines  were  usually  levied 

before  them,  on  account  of  the  pre-eminence  of  their 

Form  Angi.       courts  ovcr  tlic  couuty  courts  :  and  Madox  has  pre- 

9.  "   '  '  '    served  several  concords  of  fines  which  are  expressed 

Finei  c. '   "*     to  liavc  becu  levied  coram  Abbatc  de  Evesham,  JoJiamw 

de  Munrnul,  8^c.  Justiciariis  itinerautihiis. 
Court  of  Com-       4.  lu  conscqucncc  of  the  fixed  residence  of  the 
4inst.  yy.'        Court  of  Common  Pleas  at  Westminster  by  Jllagiia 
Charta,  fines  were  thenceforth  usually  levied  in  that 
court;    because  therein  only  could  real   actions  be 
commenced.     If  however  a  record  was  removed  by 
writ  of  error  from  the  Court  of  Common  Pleas  into 
the  Court  of  King's  Bench,  a  composition  of  the  suit 
might  take  place  there ;  by  which  means  a  fine  might 
be  levied  in  that  court. 
2  Inst.  510.  5.  It  is  enacted  by  the  statute  Dc  modo  levandi fines ^ 

Co.  Read.  8.  that  fiucs  sliall  be  levied  in  the  Court  of  Common 
Pleas,  or  before  justices  in  eyre,  and  not  elsewhere; 
and  that  a  fine  must  be  levied,  at  the  least,  before 
four  justices  in  the  Bench,  or  in  eyre,  and  not  other- 
wise. But  Lord  Coke  says,  the  latter  part  of  this 
statute  was  repealed  by  the  stat.  4  Hen.  VIL;  so  that 
now  a  fine  levied  in  the  Court  of  Common  Pleas,  before 
two  justices,  is  considered  to  be  equally  valid,  as  if 
all  the  judges  were  present. 
Idem.  6.  An  opinion  is  advanced  by  Lord  Coke,  that  a 

fine  cannot  now  be  levied,  so  as  to  have  the  force  of 
a  final  concord,  in  any  court  but  tlie  Court  »f  Com- 
mon Pleas ;  and  therefore  that  the  King  cannot  now, 
in  contradiction  to  this  negative  statute,  grant  a  power 
to  hold  pleas  for  the  purpose  of  levying  fines.  He 
seems  also  to  have  been  of  opinion,  that,  since  this 
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statate,  fines  cannot  be  levied  in  any  inferior  court, 
unless  the  privilege  of  holding  such  court  has  been 
confirmed  by  act  of  Parliament.  But  this  is  certainly 
a  mistake ;  for  fines  may  still  be  levied  in  inferior 
courts,  as  will  be  shown  in  a  subsequent  part  of 
this  chapter. 

7.  The  counties  palatine  of  Lancaster,  Chester,  and 
Durham,  having  courts  of  their  own,,  the  King's  ordi- 
nary writs  do  not  run  there ;  so  that  fines  could  not 
be  levied  in  the  Court  of  Common  Pleas  at  West- 
minster, of  lands  situate  in  those  counties  ;  but  fines 
may  now  be  levied  in  the  courts  of  those  counties, 
under  the  authority  of  the  following  statutes. 

8.  It  is  enacted  by  the  stat.  37  Hen.  VIII.  c.  19.  Court  of  the 
that  all  fines  levied  before  the  justices  of  the  county  cas"ter.^° 
palatine  of  Lancaster,   commonly  called  justices  of 
assize  at  Lancaster,  or  before  one  of  them,  of  any 

lands,  tenements,  or  other  hereditaments  lying,  or 
being  within  the  said  county  palatine  of  Lancaster, 
which  shall  be  openly  read  and  proclaimed  three 
several  days  in  open  sessions,  in  the  presence  of  the 
justices  of  assize  at  Lancaster,  or  one  of  them,  for  the 
time  being,  and  also  that  shall  be  openly  proclaimed, 
in  the  same  manner,  at  the  two  next  general  sessions 
that  shall  be  holden  in  the  said  county  palatine  of 
Lancaster,  at  three  several  days  in  either  of  the  said 
two  sessions,  after  such  manner  and  form  as  is  com- 
monly used  in  the  Court  of  Common  Pleas  at  West- 
minster, shall  be  of  like  force,  strength,  and  effect  in 
law,  to  all  intents,  effects,  constructions,  and  pur- 
poses, as  fines  levied  in  the  Court  of  Common  Pleas. 

9.  If  a  fine  is  found  by  verdict  to  have  been  levied  i  wiis.  R.275. 
before  the  justices  of  the  county  palatine  of  Lancaster, 
without  finding  who  those  justices  were,  and  whether 

they  had  power  to  take  fines  or  not,  the  Court  will 
presume  them  to  be  such  justices  as  have  power  by 
statute  to  take  fines  in  the  county  palatine  of  Lan- 
caster, if  the  contrary  does  not  appear. 

H2 
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Court ofthe  ]Q    g      ti^g   statute  2  &  3  Edw.  VI.  c.  28.  it  is 

county  palatine  J 

of  Chester.  cnactcd,  that  all  fines  levied  or  acknowledged  before 
the  high  justice  ofthe  county  palatine  of  Chester,  or 
before  the  deputy  or  lieutenant  justice  there,  of  any 
lands,  tenements,  or  other  hereditaments,  lying  or 
being  within  the  said  county  palatine  of  Chester, 
which  shall  be  openly  read  and  proclaimed  three  seve- 
ral days  in  the  open  sessions,  in  the  presence  of  the 
justice  of  the  said  county  palatine  of  Chester,  or  be- 
fore the  deputy  or  lieutenant  justice  there,  at  the 
same  sessions  that  the  same  fine  shall  be  engrossed, 
and  also  that  shall  be  openly  read  and  proclaimed  in 
the  same  manner  at  the  two  next  general  sessions 
that  shall  be  holden  in  the  said  county  palatine  of 
Chester,  next  after  the  levying  and  engrossing  such 
fine,  at  three  several  days  in  either  of  the  said  two 
sessions,  after  such  manner  and  form  as  is  commonly 
used  in  the  King's  Courts  of  Common  Pleas  at  West- 
minster, shall  be  of  like  force,  strength,  and  effect  in 
law,  to  all  intents  and  purposes,  as  fines  duly  levied 
with  proclamations  before  the  King's  Justices  of  his 
Common  Pleas. 
Court  ofthe  11.  By  the  statute  43  Eliz.  c.  15.  §  3,,  it  is  enacted, 

cityo  hester.  ^^^^  ^^  shall  and  may  be  lawful  to  and  for  all  persons, 
upon  any  original  writ  or  writs  of  covenant,  or  any 
other  original  writ  or  writs,  whereupon  fines  have 
been  usually  levied,  to  be  purchased  out  of  the  Court 
'  of  Exchequer  within  the  county  palatine  of  Chester, 
returnable  before  the  mayor  of  the  city  of  Chester  in 
the  Portmoot  Court,  to  be  holden  within  the  said  city, 
to  levy  any  fine  or  fines  of  any  lands,  tenements,  or 
hereditaments,  lying  or  being  within  the  county  of  the 
city  of  Chester,  before  the  mayor  of  the  said  city,  in 
the  said  Portmoot  Court,  in  such  manner  and  form  as 
fines  may  be  levied  before  the  high  justice  of  the 
county  palatine  of  Chester  ;  and  that  the  maj^or  of  the 
said  city  shall  have  full  power  and  authority  to  receive 
and  record  all  and  every  such  fine  and  fines ;   and 
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that  all  and  every  such  fine  and  fines  which  shall  be  so 
levied,  and  which  shall  be  openly  read  and  proclaimed 
before  the  mayor  of  the  said  city,  in  the  said  Port- 
moot  Court,  once  at  the  same  court-day  that  the  said 
fine  shall  be  engrossed,  and  once  at  every  of  the  nine 
next  court-days  of  Portmoot  next  after  the  levying  and 
engrossing  of  such  fine,  shall  be  of  like  force,  strength, 
and  effect  in  law,  to  all  intents,  constructions,  and 
purposes,  as  fines  duly  levied  with  proclamations 
before  the  said  high  justice  of  Chester. 

12.  By  the  statute  5  Eliz.  c.  27.  it  is  enacted,  that  Court  of  the 
all  fines  levied  before  the  justice  or  justices  of  the  of  Durham!*'"' 
county  palatine  of  Durham,  for  the  time  being,  autho- 
rized for  that  purpose,  of  any  lands,  tenements,   or 

other  hereditaments,  lying  or  being  within  the  said 
county  palatine  of  Durham,  which  shall  be  openly  read 
and  proclaimed  two  several  days  in  the  open  sessions, 
in  the  presence  of  the  justice  of -assize  at  Durham, 
or  one  of  them,  at  the  same  sessions  that  the  same 
fine  shall  be  engrossed,  and  also  that  shall  be  openly 
read  and  proclaimed  in  the  same  manner  at  the  two 
next  general  sessions  that  shall  be  holden  in  the  county 
j^alatine  of  Durham  next  after  the  levying  or  engrossing 
of  such  fine,  shall  be  of  the  same  force,  strength,  and 
effect  in  law,  to  all  intents  and  purposes,  as  fines  duly 
levied  with  proclamations  before  the  Queen's  justices 
of  the  Common  Pleas  at  Westminster. 

13.  Upon  the  reduction  of  Wales,  courts  of  justice  c»urts  of  Great 
were  erected  there,  in  which  all  pleas  of  real  and  per-  wakT '" 
sonal  actions  were  to  be  held ;    and  fines  of  lands 

situate  there,  are  levied  in  those  courts  under  the  au- 
thority of  the  statute  34  &  35  Hen.  VIII.  c.26.  §  41., 
by  which  it  is  enacted,  that  all  fines  levied  before  the 
justices  of  Whales,  of  lands,  tenements,  and  heredita* 
ments  situate  within  their  jurisdiction,  with  procla- 
mations made  the  same  session  that  the  said  fine  shall 
be  engrossed,  and  in  the  two  other  great  sessions  then 
ijext  to  be  holden  within  the  same  county,  shall  be  of 
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the  same  force  and  effect,  to  all  intents  and  purposes, 
as  fines  levied  with  proclamations  be  of,  that  be  levied 
before  the  justices  of  the  Common  Pleas  of  England. 

14.  The  isle  of  Ely  is  a  royal  franchise  ;  the  bishop 
having,  by  a  grant  from  King  Henry  I.,  jura  regalia y 
whereby  he  exercises  both  a  civil  and  criminal  juris- 
diction ;  and  therefore  fines  are  levied  in  a  court  held 
by  the  bishop's  justices,  of  all  lands  situate  within 
that  franchise. 

15.  It  has  been  stated  that  tenants  in  ancient  de- 
mesne could  not  sue  or  be  sued  for  their  lands  in  the 
King's  courts,  but  had  the  privilege  of  having  justice 
administered  to  them  in  the  court  of  the  manor  of 
which  their  lands  were  held,  by  writ  of  droit  close 
directed  to  the  lord  of  that  manor.  In  consequence  of 
this  privilege,  no  fine  levied  at  Westminster  of  lands 
held  in  ancient  demesne  is  valid,  for  that  would  be  a 
wrong  to  the  lord  of  whom  the  lands  were  holden,  as 
they  would  by  that  means  become  frank  fee,  and  not 
afterwards  impleadable  in  his  court.  But  as  such 
tenants  were  allowed  to  prosecute  real  actions  in 
the  court  of  the  manor,  they  were  also  permitted  to 
compound  their  suits  there ;  by  which  means  fines  have 
at  all  times  been  levied  of  lands  held  in  ancient  de- 
mesne, upon  little  writs  of  right  close,  in  the  court  of 
the  manor. 

16.  It  was  found,  by  special  verdict,  that  the  lands 
in  question  were  held  of  the  manor  of  Wormelow, 
which  was  de  antiqiio  dominico  corouce  domini  regis  et  antc- 
cessorion  suorum,  impleadable  in  the  court  of  the  manor 
2)er  pfjrvujn  breve  de  recto  clauso,  coram  seueschallo  secta- 
tofihis  et  domesmeji  ejiisdem  mauerii,  sive  eorum  locum 
tetit,  t.  et  attar nat.  And  that  upon  writs  of  right  close, 
fines  had  been  time  out  of  mind  levied,  and  leviable 
in  the  same  court.  That  Thomas  Guillym  was  seised 
in  tail  of  the  said  lands,  and  being  so  seised,  in  22 
Clia.  I.  a  fine  was  levied  in  the  said  court,  secundum 
consuetud.prcedict.,  before  A.  B.  locum  tencnt.  W.  Kjjrlc 
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scueschaUi  ct  R.  attoniat.  J.  S.  c^-  W.  attornat.  J.  N.  ad 
tunc  scctdfor.  et  domesmen  ejusdem  curia'.  Then  the  fine 
was  set  forth,  which  appeared  to  have  been  levied  be- 
fore the  attorneys  of  the  suitors,  in  placito  conventionis 
secundum  consuetudincm  mancrii,  &;c. 

It  was  determined  by  Lord  Holt  and  the  other 
Judges,  that  a  fine  might  be  levied  of  lands  held  in 
ancient  demesne,  in  the  court  of  the  manor,  though 
it  was  not  a  court  of  record  ;  because  it  was  but 
agreeable  to  the  power  of  that  court  in  other  instances, 
for  they  might  proceed  to  try  the  mise  joined  in  a 
writ  of  right  close,  which  \vas  of  a  higher  nature  than  Dyer,  in.  t, 
a  fine :  whereas,  in  all  other  inferior  courts,  on  the 
mise  joined,  the  cause  must  be  removed  into  the  Court 
of  Common  Pleas  by  recordari.     And  the  statute  18  Fitz.N.B.12. 

'^  Ante,  §  o. 

Edw.  I.  de  modo  levondi  fines,  was  but  declaratory  of 

the  common  law,  and  was  made  to  rectify  a  mistake, 

that  fines  were  leviable  in  inferior  courts,  upon  bills  or 

plaints,  which  could  not  be,  either  by  grant  or  custom, 

by  reason  of  the  negative  words  of  that  statute.     But 

this  did  not  extend  to  courts  of  ancient  demesne,  for 

then  the  statute  18  Edw.  I.  would  make  fines  of  those 

lands  leviable  in  the  Court  of  Common  Pleas  ;  which 

was  not  the  case  ;  such  fines  being  reversible  by  the 

lord.     So  that  tenants  in  ancient  demesne  would  be  infra,  c.  14. 

under  a  double  disadvantage  ;  for  a  fine  could  not  be 

levied  of  their  lands  in  any  court.   This  judgment  was  4  Bro.  Ca.in 

affirmed  by  the  House  of  Lords. 

17,  Fines  may  be  levied  in  the  courts  of  cities  and  of  cities  and 

*'  corporate 

corporate  towns,  where  such  courts  have  power  to  towns. 
hold  pleas  of  land.     Thus,  Madox  has  published  a  No/379.394. 
record  of  a  fine  levied  in  the  town  court  of  the  city  of 
Coventry,  before  the  mayor  and  bailiflfs;  and  also  a 
fine  levied  in  the  court  of  Fordwick,  to  which  King 
Henry  VIIL  was  a  party. 

A  fine  of  this  kind  is,  however,  void,  and  may  be 
reversed,  unless  it  appear  that  the  court  had  a  power 
of  taking  fines. 
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18.  In  a  writ  of  error  to  reverse  a  fine  levied  in 
Shrewsbury,  before  the  bailiffs  there,  the  first  error 
assii^ned  was,  that  it  did  not  appear  they  had  any 
authority  to  take  fines ;  and  they  could  not  have  it  by 
prescription,  or  by  general  words  in  the  King's  grant. 

The  Court  said,  the  fine  was  void  :  it  not  appearing 
by  what  authority  it  w^as  levied ;  for  it  was  in  de- 
rogation of  the  Crown,  and  of  its  profits  pro  Uceutia 
co)icorclav(li . 

19.  With  res])ect  to  the  persons  who  may  take  the 
acknowledgment  of  fines,  it  appears  that  originally 
those  wdio  w^ere  desirous  of  levying  fines,  acknow- 
ledged the  concord  in  person,  in  open  court.  And 
fines  are  still  frequently  acknowledged  in  the  same 
manner;  the  parties  appearing  personally  at  the  bar 
of  the  Court  of  Common  Pleas.  But  fines  may  and 
are  now  frequently  acknowledged  out  of  court. 

20.  The  Chief  Justice  of  the  Court  of  Common 
Pleas  may  alone  take  the  acknow  ledgment  of  fines 
out  of  court;  a  privilege  peculiar  to  that  office,  which 
seems  to  be  derived  from  custom  and  usage ;  for  it 
does  not  appear  that  this  power  is  given  by  any  sta- 
tute. But  if  the  Chief  Justice  be  a  party  to  the  writ, 
he  cannot  take  the  acknowledgment  of  the  fine,  quia 
jiuk.v  in  propria  causa.     A  rule  which  extends  to  all 

other  judges  and  commissioners. 

21.  The  great  inconvenience  of  compelling  old  and 
infirm  persons  to  travel  from  the  most  remote  parts  of 
the  kingdom  to  Westminster,  produced  a  regulation 
usually  called  the  statute  of  Carlisle,  but  which,  in 
fact,  is  a  writ  addressed  by  King  Edward  II.  to  the 
judges,  for  their  government  in  taking  the  acknow- 
ledgment of  fines ;  ordaining,  that  all  parties  who 
would  acknowledge  or  render  their  rights  or  tenements 
to  another  by  fine,  should  appear  personally  before 
the  justices ;  so  that  their  age,  idiocy,  or  any  other 
defect,  might  be  judged  of  by  them.  "  Provided  not- 
withstanding, that  if  any  person  be,  by  age  or  im- 
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potence,  decrepit,  or  by  casualty  so  oppressed  and 
withliolden,  that  by  no  means  he  is  able  to  come  be- 
fore you  in  our  court,  then  in  such  case  we  will  that 
two  or  more  of  you,  by  assent  of  the  residue  of  the 
bench,  shall  go  unto  the  party  so  diseased,  and  shall 
receive  his  cognizance,  upon  that  plea  and  form  of 
plea  that  he  hath  in  our  court,  whereupon  the  same 
fine  ought  to  have  been  levied  :  and  if  there  go  but  one, 
he  shall  take  with  him  an  abbot,  a  prior,  or  a  knight,  a 
man  of  good  fame  and  credit,  and  shall  certify  you 
thereof  by  the  record,  so  that  all  things  incident  to 
the  same  fine  being  examined  by  him  or  them,  the 
same  fine,  according  to  our  former  ordinance,  may  be 
lawfully  levied." 

22.  In  consequence  of  this  regulation,  a  special 
commission  issues  out  of  the  Court  of  Chancery,  called 
a  writ  of  dedimus  potestatem,  directed  to  a  certain  num- 
ber of  commissioners,  reciting  that  a  writ  of  covenant 
is  depending  before  the  Justices  of  the  Court  of  Com- 
mon Pleas,  between  certain  persons  therein  named, 
who  are  incapable,  from  infirmity,  of  appearing  per- 
sonally before  the  court,  and  authorizing  the  commis- 
sioners to  take  the  acknowledgment  of  the  said  parties 
concerning  the  matters  contained  in  the  writ;  and 
directing  them  to  certify  such  acknowledgment,  under 
their  hands  and  seals,  to  the  Court  of  Common  Pleas. 

23.  It  has  been  stated,  that  by  the  statute  43  Eliz.  Ante.^  u. 
fines  may  be  levied  in  the  court  of  the  county  of  the 

city  of  Chester.  By  the  5th  section  of  that  statute  it 
is  enacted,  that  upon  all  original  writs  purchased  out 
of  the  Court  of  Exchequer  of  the  county  of  Chester, 
for  the  levying  of  any  fine  or  fines  within  the  city  of 
Chester,  the  mayor  of  the  said  city  for  the  time  being 
shall  have  full  power  and  authority  to  award  and  send 
forth  such  like  writ  or  writs,  process  or  precepts  of 
dedimus  potestatem,  to  any  two  or  more  suflicient  per- 
sons, authorizing  them  to  receive  and  take  the  acknow- 
ledgment of  such  person  or  persons  as  shall  be  willing 
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to  levy  such  fine  or  fines,  and  by  reason  of  sickness  or 
other  reasonable  impediment  cannot  come  in  person 
before  the  said  mayor  to  make  such  acknowledgment. 
Co.  Read.  9.         24.  The  statute  of  Carlisle  only  gives  authority  to 
2  Vent.  30.      ^^^^  of  the  justiccs,  or  to  one  of  them,  attended  by  an 
abbot  or  knight,  to  take  the  acknowledgment  of  fines. 
But  notwithstanding  this  restriction,  writs  of  dcdimus 
jwtestatcm  were  frequently  directed  to  persons  of  in- 
ferior quality ;  from  whence  many  abuses  arose,  which 
Wiis.  95.        gave  rise  to  a  rule  of  court  made  in  43  Eliz.,  by  which 
it  was  ordered,  that  no  writ  of  dcdimus  jwtestatcm,  di- 
rected to  commissioners  to  take  the  acknowledgment 
of  any  fine,  should  be  received  or  recorded,  unless  the 
acknowledgment  was  taken  by  some  of  the  justices 
of  the  one  bench   or  other,    or   barons  of  the  Ex- 
chequer, or  Serjeants  at  law,  or  knight  who  was  of  the 
qiiorwn.     Custom,  however,  so  far  prevailed  against 
the  positive  authority,  both  of  the  statute  and  of  this 
rule,  that  although  a  knight  was  always  named  in  a 
writ  of  dcdimus  potestatem,  yet  he  seldom  was  one  of 
those  who  took  the  acknowledgment  of  a  fine. 
Dyer,  224.  t.        25.  The  judgcs  of  assizc  may,  in  their  circuits,  per 
consuetudinem  regni,  take  the  acknowledgment  of  fines, 
without  any  writx)f  dcdimus  potcstiitcm ;  on  account  of 
the  great  confidence  which  the  law  places  in  their 
judgment  and  integrity.*     In  such  cases,  however,  a 
writ  of  dcdimus  potcstatcm  ought  to  be  sued  out,  bearing 
date  before  the  acknowledgment  of  the  fine ;  although, 
if  the  writ  of  dcdimus  potcstatcm  be  tested  after  the  date 
of  the  acknowledgment,  still  the  fine  will  be  supported. 
Argentonv.  2C.  A  Writ  of  crror  was  brought  to  reverse  a  fine, 

SrEiiz''27s.  and  the  error  assigned  was,  that  it  appeared  upon  re- 
cord that  the  acknowledgment  of  the  fine  was  takeii 
by  Chief  Baron  Manwood,  on  the  27th  of  March,  and 

*  There  is  a  petition  in  the  IlolLs  of  ParHanient,  28  Edw.  III.  No.  26. 
vol.  2.  p.  261.  from  tlie  Comnion.s  beyond  Trent,  praying  that  a  justice  of 
one  or  the  other  bench  should  come  twice  each  year  into  their  counties,  to 
take  the  acknowledgment  of  fines. .  .  ■  , 


Title  XXXV.     Fine,     Cli.  iv.  ^  27,  28.  107 

the  writ  of  covenant  and  dedimiis  potcstaterji  were  tested 
on  the  9th  of  April,  so  that  the  acknowledgment  was 
taken  without  any  authority;  and  by  the  statute 
23  Eliz.  the  day  of  the  acknowledgment  ought  always 
to  be  certified ;  but  the  Court  over-ruled  this  objec- 
tion, saying,  it  was  good  enough,  and  that  otherwise 
they  should  reverse  many  fines. 

27.  By  an  order  of  the  Court  of  Common  Pleas,  i  Bos.  &  Pui. 

362 

made  in  Michaelmas  terra,  39  Geo.  III.,  reciting,  that 
the  Lord  High  Chancellor  had  been  pleased  to  direct 
that  no  writ  of  dedimiis  potedatem,  to  be  executed  in 
England,  should  issue  under  the  great  seal,  directed 
to  any  persons  except  the  judges,  serjeants  at  law, 
barristers  of  five  years  standing,  or  solicitors  or  attor- 
neys of  some  of  the  courts  in  Westminster  Hall,  the 
Judges  of  the  Court  of  Session  and  Exchequer,  advo- 
cates and  clerks  to  the  signet  of  five  years  standing  in 
Scotland ;  it  is  ordered,  that  from  and  after  the  last 
day  of  the  said  Michaelmas  term,  no  fine  shall  be  suf- 
fered to  pass,  unless  the  caption  of  such  fine  be  before 
one  of  the  justices  or  barons  of  his  Majesty's  courts  of 
riecord  in  Westminster  Hall,  or  one  of  the  serjeants  at 
law,  unless  an  afl^idavit  be  made  and  filed,  stating, 
that  the  commissioners  taking  the  same  are,  to  the 
best  of  the  deponent's  information  and  belief,  either 
barristers  of  five  years  standing,  or  solicitors  in  some 
of  the  courts  of  Westminster  Hall,  the  Judges  of  the 
Courts  of  Session  and  Exchequer,  or  advocates  and 
clerks  to  the  signet  of  five  years  standing  in  Scotland. 

28.  It  is  the  duty  of  all  those  who  are  appointed 
commissioners  in  a  writ  of  dcdimus  potestatem,  to  in- 
form themselves,  by  means  of  some  people  of  credit, 
that  the  persons  who  acknowledge  a  fine  before  them 
are  really  the  parties  named  in  the  original  writ.  They 
should  also  be  extremely  attentive  in  examining  whe- 
ther there  be  any  married  woman,  infant,  idiot,  or 
lunatic,  among  the  parties  to  the  fine ;  as  they  are 
liable  to  be  severely  punished  by  the  Court  of  Com- 
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Pctty'scase,      moii  Pleas  foi*  aiiv  fraud  or  wilful  neglect  in  the  exe- 

cution  of  their  oihcc. 
Co. Read.!).  29.  Tlie  Writ  of  dedimus  potestatem  recites,  that  a 

IRoll.  Kep.  .  ^  •        1  1-  ,  1 

223.  writ  of  covenant  is  depending  between  the  parties, 

and  therefore  should  bear  date  after  the  writ  of  cove- 
nant. 
Gohnrn  v.  30.  A  Writ  of  crror  was  brought  to  reverse  a  fine 

c  ro.^Eiiz.  7A0.  levied  at  Chester,  because  the  teste  of  the  writ  of  de- 
Abl'jii^'"*     dimus  jwte.statem  was  prior  to  that  of  the  writ  of  cove- 
nant ;  and  it  was  held  to  be  a  manifest  error. 

31.  But  if  the  writ  o{ dedbnus  potestatem  be  tested  on 
the  same  day  with  the  writ  of  covenant,  the  fine  will 
be  good. 
Arundel  T.  32.  A  Writ  of  cri'or  was  brought  to  reverse  a  fine, 

CrTEiiz.  677.  ^^  ^^c  grouud  that  the  writ  of  dediwus  pote.statcm  was 
tested  the  same  day  with  the  writ  of  covenant ;  which 
was  contended  to  be  erroneous,  because  the  writ  of 
dedimus  potestatem  recites  that  the  writ  of  covenant  is 
depending,  whereas  the  writ  of  covenant  could  not  be 
said  to  be  depending  until  its  return. 

The  Court  was  of  opinion  that  this  was  no  error, 
for  the  writ  of  covenant  might  be  said  to  be  depend- 
ing immediately  on  the  purchase  of  it ;  and  if  a  stran- 
ger should  buy  the  land  before  the  return  of  the  writ 
of  covenant,  it  would  be  champerty. 
How  the  tc  33.  By  the  statute  23  Eliz.  c.  3.  §  5.  it  is  enacted, 
is"toVe  00"^!"'  "  That  every  person  that  shall  take  the  knowledge  of 
any  fines,  or  shall  certify  them,  shall  with  the  certi- 
ficate of  the  concord,  certify  also  the  day  and  year 
wherein  the  same  was  knowledgcd.  And  that  no  clerk 
or  officer  shall  receive  any  writ  of  covenant  whereupon 
any  fine  is  to  pass,  unless  the  day  of  the  knowledge  of 
the  same  fine  shall  appear  in  or  by  such  certificate; 
ui)on  pain  that  every  clerk  that  shall  receive  any  such 
writ,  shall  forfeit  for  every  time  that  he  shall  so  oflfend, 
the  sum  of  five  pounds. 

34.  If  the  commissioners  in  a  writ  of  dedimus  potes- 
tatem refuse  to  certify  the  acknowledgment  of  a  fine. 


tilled. 
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pursuant  to  this  statute,  within  twelve  months,  a  ccr-  fuz.  n.  u.  14G. 
tiorari  may  be  awarded  against  them,  reciting  the 
substance  of  the  writ  of  dcdimus  potestatef?!,  and  the 
acknowledgment  of  the  fine,  and  commanding  them  to 
certify  it ;  and  in  case  of  their  refusal,  an  alias,  diplurieSy 
and  an  attachment,  will  issue  against  them. 

35.  If  the  commissioners  die  before  they  have  cer-  idem. 
tified  the  acknowledgment  of  a  fine,  their  executors 
must  certify  it  upon  a  certioi^iri ;  and  in  case  of  their 
refusal,  the  same  process  lies  against  them,  as  against 
the  comissioners.  • 

3C.  If  a  person  has  several  writs  of  covenant  de-  idem  327. 
pending  against  several  persons  in  different  counties, 
lie  may  have  a  writ  of  dedimus  potestatem  directed  to 
commissioners,   to  take  their  acknowledgments   se- 
verally. 

37.  If  a  writ  oi  dedimus  j)otcstatem  be  directed  to  two  r>o«Tesv. 
persons  jointly,  and  only  one  of  them  takes  the  acknow-  Cro.  e'uz.  240. 
ledgment  of  the  fine,  it  will  be  erroneous. 

38.  A  writ  oi  dedimus  potestatem  was  awarded  to  take  Anon.cro. 
the  acknowledgment  of  four  persons  to  the  same  fine. 

The  commissioners  returned  the  acknowledgment  of 
three  of  the  persons  only.  The  Court  resolved  that 
the  fine  should  pass,  as  against  the  three  persons  who 
had  acknowledged  it ;  and  that  the  name  of  the  fourth 
person  should  be  erased  out  of  the  writ  of  covenant 
and  dedimus  potestatem. 

39.  It  was  resolved  in  the  same  case,  that  if  a  v/rit  of 
dedimus  potestatem  be  awarded  to  take  the  acknowledg- 
ment of  three  persons  to  the  same  fine,  the  commis- 
sioners need  not  take  the  acknowledgment  of  all  the 
three  persons  at  the  same  time,  but  may  take  the  ac- 
knowledgment of  one  of  them  at  one  time,  and  of  ano- 
ther at  another  time. 

40.  All  the  acknowledgments  must  however  appear 
on  the  same  parchment,  otherwise  the  fine  will  not  be 
allowed  to  pass. 

41.  A  writ  of  dedimus  potestatem  had  been  directed  3B,&r.  aVd? 


Bedford  v. 
Forster, 
Cro.  Ja.  27. 
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to  commissioners,  to  take  the  acknowledgment  of  nine 
persons.  The  commissioners  took  the  acknowledg- 
ment of  six  out  of  the  nine  persons  on  one  piece  of 
parchment,  and  of  the  remaining  three  upon  another 
piece  of  parchment;  which  mode  of  taking  the  ac- 
knowledgments was  objected  to  by  the  officers. 

On  a  motion  that  the  fine  might  pass,  Mr.  Justice 
Heath  said,  that  these  separate  acknowledgments 
w^ould  not  warrant  a  joint  judgment;  and  the  motion 
was  refused. 

42.  A  fine  will  not,  however,  be  reversed  for  any 
trifling  error  or  mistake  in  the  return  made  by  the 
commissioners  under  a  writ  of  dedimus  fotestatem. 

43.  A  writ  of  error  was  brought  to  reverse  a  fine 
taken  by  commissioners,  because  upon  the  back  of  the 
writ  of  dedimus  potcstatcm  it  was  stated  thus ; — E.vecutio 
istius  b  rev  is  patet  in  quodam  pancllo  hide  brevi  anne.vo. 
But  all  the  court  held  it  was  matter  of  form,  and  not 
material;  for  although  it  be  not  properly  said  to  be  a 
pannel,  yet  a  pannel  and  a  schedule  are  all  one  in  sub- 
stance, and  no  cause  to  reverse  the  fine. 

44.  By  a  rule  of  the  Court  of  Common  Pleas,  made 
in  Hil.  13  Geo.  I.  it  was  directed,  that  no  fine  ac- 
knowledged before  commissioners  should  be  allowed 
to  pass,  unless  some  person  who  was  present  when 
the  fine  was  acknowledged  should  appear  personally 
before  the  Lord  Chief  Justice  of  the  Court,  and  be  ex- 
amined upon  oath  touching  the  execution  thereof. 

This  rule  having  been  found  by  experience  to  be 
attended   with  inconveniences,   and  not  having   an- 
swered the  good  purposes  for  which  it  was  intended, 
the  Court  made  the  following  rules. 
Wilson, 85.  45.  Hil.  17  Geo.  II.     ''That  instead   of  an   oath 

made  viva  voee  of  the  due  acknowledgment  of  fines, 
an  affidavit  in  writing  on  parchment  shall  be  made 
and  annexed  to  every  fine,  in  which  the  person  making 
the  same  shall  swear  that  he  knew  the  parties  acknow- 
ledging such  fine ;  that  the  same  was  duly  signed  and 


Rules  of  court 
on  this  subject. 
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acknowledged ;  that  the  party  or  parties  acknowledg- 
ing, and  also  the  commissioners  taking  the  same,  were 
of  full  age  and  competent  understanding ;  that  the 
feme  coverts  (if  any)  were  solely  and  separately  ex- 
amined apart  from  their  husbands,  and  freely  and 
voluntarily  consented  to  acknowledge  the  same  ;  and 
that  the'  cognizor  or  cognizors,  and  every  of  them, 
knew  the  same  to  be  a  fine  to  pass  his,  her,  or  their 
estate  or  estates :  which  fine,  together  with  such 
affidavit  annexed,  shall  be  transmitted  to  the  Lord 
Cliief  Justice,  or  some  other  Justice  of  this  Court,  for 
his  allocatur  thereon,  and  such  affidavit  shall  remain 
annexed  to  such  fine,  and  be  left  with  the  same  in  the 
proper  office  :  and  it  is  ordered  that  every  such  affi- 
davit, except  where  the  persons,  at  the  time  of  their 
acknowledging  the  fine,  are  in  Ireland,  or  some  other 
parts  beyond  the  seas,  shall  be  made  by  some  attorney 
of  the  courts  of  Westminster  Hall." 

4C.  Hilary  26  &  27  Geo.  H.  "  It  is  ordered,  that  Wilson,  89. 
in  the  affidavits  made  in  pursuance  of  the  preceding 
rule,  the  person  or  persons  so  making  the  same  shall 
swear  that  the  fine  was  duly  signed  and  acknowledged 
upon  the  day  and  year  mentioned  in  the  caption; 
and  if  there  be  any  rasure  or  interlineation  in  the 
body  or  caption  of  such  fine,  that  such  rasure  or  inter- 
lineation was  made  before  the  party  or  parties  signed 
the  said  fine,  and  before  the  caption  was  signed  by 
the  commissioners." 

47.  A  fine  was  taken  before  Prentice  an  attorney,  Say  v.  Smith, 
and  Prentice  a  tradesman,  as  commissioners.  Prentice  ^"""'^^^• 
the  attorney  died  without  making  the  proper  affidavit 
of  the  acknowledgment  of  the  fine.  One  of  the  cog- 
nizors became  a  bankrupt,  absconded,  and  did  not 
surrender  within  the  forty-two  days,  as  required  by 
the  statute.  The  fine  was  ordered  to  pass,  on  an 
affidavit  of  the  due  acknowledgment  of  it  by  Prentice 
the  tradesman ;  notwithstanding  the  general  rule  re- 
quiring such  affidavits  to  be  made  by  attorneys. 


Fleetwood  v. 
Calenda, 
Barnes,  2iy. 
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48.  Where  fines  have  been  acknowledged  out  of 
the  kingdom,  the  Judges  have  also  remitted  the  strict- 
ness of  these  rules. 

49.  The  Lord  Ch.  J.  assisted  by  Mr.  Clive,  made 
an  order  that  a  fine  should  pass  as  to  two  of  the 
cognizors,  considering  the  particular  circumstances  of 
the  case,  notwithstanding  the  same  was  not  signed  by 
them.  One  of  the  commissioners  attended  and  made 
oath  that  the  fine  was  duly  acknowledged  before  him 
and  another  commissioner  at  Naples  ;  that  the  parties 
were  of  full  age  and  good  understanding ;  that  the 
married  woman  was  examined  apart  from  her  hus- 
band, and  freely  consented.  The  fine  being  taken 
from  persons  beyond  seas,  it  was  not  within  the  order 
of  the  Court,  requiring  an  affidavit ;  and  the  signing 
of  a  fine  by  the  cognizors  was  not  absolutely  ne- 
cessary. 

50.  Two  fines  taken  at  Hamburg,  where  the  cog- 
nizors resided,  were  ordered  to  pass  by  all  the  four 
Judges,  upon  an  affidavit  by  a  commissioner  of  the 
due  execution  of  each  fine,  sworn  before  a  clerk  in 
the  Chancery  of  the  city  of  Hamburg;  and  authen- 
ticated by  his  certificate  or  attestation,  as  a  notary 
public. 

51.  A  fine  was  taken  at  Edinburgh,  and  was  regular 
in  every  respect,  except  that  it  was  not  acknowledged 
in  the  presence  of  an  attorney  of  any  of  the  courts  of 
Westminster  Hall,  who  might  have  made  the  usual 
affidavit  of  its  having  been  duly  taken.  An  affidavit 
was  made  by  Seton,  the  plaintiff",  that  there  was  no 
such  attorney  in  or  near  Edinburgh.  And  the  Court, 
on  the  motion  of  Serjeant  Davy,  who  cited  the  case  of 

Ante,  §47.       Say  V.  Smith,  allowed  the  fine. 

52.  The  notarial  certificate  required  in  the  case  of 
a  fine  acknowledged  in  a  foreign  country,  must  be 
under  seal.     A    defect  in  this   particular  cannot  be 
supplied  by  proof  of   the   handwriting  of  the  cog- 
nizors. 


Heathcock  v. 
Hanbury, 
Barnes,  217. 


Seton  V.  Sin- 
clair, 2  Klack. 
R.  880. 
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53.  Henry  Count  Bourbell  and  Mary  his  wife,  the  Cruttendenv. 
conuzors  in  the  fine,  were  resident  in  France,  and  the  j  Tau'nt.'i44. 
acknowledgment  was  taken  before  commissioners  in 

that  country ;  the  affidavit  of  the  due  taking  pur- 
ported to  be  sworn  before  the  mayor  of  the  city  of 
Neufchatel,  and  was  subscribed  with  his  name.  A 
certificate  that  that  person  was  mayor  of  the  said  city 
was  signed  by  two  persons,  who  stated  themselves  to 
be  public  notaries ;  but  no  notarial  seal  was  annexed. 
The  Court  said  they  could  not  supply  the  defect 
arising  from  the  want  of  a  seal.  There  was  no  rule 
of  court  expressly  applying  to  the  case  of  fines  levied 
by  persons  resident  abroad;  but  the  rule  relative  to  Tit. 36. c. 3. 
recoveries  suffered  by  persons  under  these  circum- 
stances, had  always  been  held  to  extend  to  the  case  of 
fines ;  by  that  rule  a  seal  was  necessary.  The  fine 
was  not  allowed  to  pass. 

54.  It  has  been  stated,  that  by  the  statute  43  Eliz.  Ante,§  ii. 
fines  may  be  levied  in  the  court  of  the  county  of  the 

city  of  Chester.  By  the  5th  section  of  that  statute 
it  is  enacted,  that  upon  all  original  writs  purchased 
out  of  the  Court  of  Exchequer  of  the  county  of 
Chester,  for  the  levying  of  any  fine  or  fines  within 
the  city  of  Chester,  the  mayor  of  the  said  city  for  the 
time  being  shall  have  full  power  and  authority  to 
award  and  send  forth  such  like  writ  or  writs,  process 
or  precepts  of  dedimus  potestatem,  to  any  two  or  more 
sufficient  persons,  authorizing  them  to  receive  and 
take  the  acknowledgment  of  such  person  or  persons 
as  shall  be  willing  to  levy  suoh  fine  or  fines,  and  by 
reason  of  sickness  or  other  reasonable  impediment 
cannot  come  in  person  before  the  said  mayor  to  make 
such  acknowledgment. 

55.  By  the  statute  34  &  35  Hen.  VIII.  c.  26.  §  40.  ^J^«' °^ 
it  is  enacted,  that  fines  shall  and  may  be  taken  before 

the  justices  of  ^yales,  of  lands,  tenements,  and  here- 
ditaments situate  within  their  jurisdiction,  by  force 
of  their  general  commission,  without  any  writ  of  dcdi- 

VOL.  V.  I 
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mns  jpotestaiem  to  be  sued  for  the  same,  in  like  manner 
and  form  as  is  used  to  be  taken  before  the  King's 
Chief  Justice  of  the  Common  Pleas  in  England. 


CHAP.  V. 


Of  the  Parties  to  a  F'me, 


"Who  may  levy 
fines. 


Elliot's  case, 
Carter,  53. 
Griffiin  v. 
Ferrers, 
Barnes,  19. 
Keysv.  Bull, 
Id.  23. 


The  King. 
Dugd.Orig. 
Jur.  !)3. 
Mad.  Form. 
No.  394. 
7  Uep.  32. 


1,   Who  vmy  levy  Fines. 

3.  T]ie  King. 

4,  The  Queen. 

f).  Married  Wovien. 

18.  Joint    Tenants,  Coparceners, 

and  Tenants  in  Covwion. 

19.  Persons  ojitlawed,  Sfc. 

20.  Who  are  incapable  of  levying 

Fines. 


11.  Persons  having  7io  Estate. 

36.  Exceptions. 

37.  Aliens. 

38.  Infants. 

46.  Except  Infant  Trustees. 
49.  Idiots  and  Lunatics. 
.53.    Corporations. 
54.   Who  may  take  by  Fine. 


Section  1. 

A  FINE  being  considered  as  a  common  assurance  or 
conveyance  of  real  property,  it  follows  that  all  per- 
sons of  full  age,  and  sufficient  understanding,  may  in 
general  levy  fines  of  those  lands  in  which  they  have 
any  estate  or  freehold,  either  by  right,  or  by  wrong. 

2.  Even  persons  who  are  blind,  deaf,  or  dumb,  or 
who  are  both  deaf  and  dumb  at  the  same  time,  may 
levy  fines ;  if  it  appear  that,  notwithstanding  those 
disabilities,  they  are  capable  of  comprehending  the 
nature  and  consequences  of  a  fine,  and  can  express 
their  meaning  by  writing  or  signs.  And  there  are 
three  instances  of  persons  born  deaf  and  dumb,  who 
were  permitted  to  levy  fines. 

3.  There  are  several  records  of  fines  published  by 
Dugdale  and  Madox,  to  which  the  King  was  a  party. 
It  was  however  much  doubted  in  the  reign  of  James  I. 
whether  the  King  could  levy  a  fine;  and  His  Majesty 
having  consulted  Lord  Ch.  J.  Popham  and  Lord  Coke, 
who  was  then  Attorney  General,  on  this  subject,  they 
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gave  it  as  their  opinion,  that  although  the  King  could 
not  be  cognizor  of  a  fine,  because  a  writ  of  covenant 
could  not  be  brought  against  him ;  yet,  that  if  a  fine 
was  levied  to  the  King,  he  might  then  make  a  grant 
and  render,  which  would  be  good,  and  sufficient  to 
bind  him. 

4.  The  Queen  may  levy  a  fine,  and  a  fine  may  be  TheOueea. 
levied  to  her :  for  she  has  in  every  instance  the  par-  i33"^a.^' "' 
ticular  privilege  of  suing  and  being  sued  alone  ;  and  ^  ^^P"  -■^'  ** 
is  considered  in  all  legal  proceedings  as  a  feme  sole, 

and  not  as  a  feme  covert. 

5.  As  married  women  might  always  be  impleaded  Married 
jointly  with  their  husbands,  it  follows  that  they  could  ^°™^"" 
join   with  their  husbands  in  levying  fines.     And  it 
appears  from  a  passage  in  Glanville,  Lib.  2.  c.  3.  and 

some  very  ancient  records  published  by  Madox,  that  Form.  Angi. 
it  was  formerly  usual  for  married  women  to  appoint    °'^^^' 
their  husbands,   as  their  attorneys,  to  levy  fines  for 
them, 

6.  Thus  in   9  Rich.  I.  the   prior  and   convent  of  Mad.  Diss. 
Lewes  fined  to  the  King  in  half  a  mark,  ut  concordia  ^    * 
facta  inter  Ricardum  de  la  Combe,  c^'  Sijbillam  de  Dene, 
iLvorem  suam,  presentes  per  eundem  Ricardum  virum  suum, 
positiim  loco  suo,  ad  lucrajidum  vel  pcrdendum,  et  Williel- 
viumpriorem  et  conventum  de  Leices  tenentem,  per  WilUel- 

minn  monachum  suum  de  advocatione  ecclesice  de  Waldern, 
mule  recognitio  de  ultima  presentatiofie  sum?nonitafuit  inter 
COS  in  prefata  curia,  scribatur  in  magno  rotido. 

7.  It  is  probable  that  married  women  were,  in  con- 
sequence of  this  practice,  frequently  deceived,  and 
defrauded  of  their  inheritances,  by   their   husbands. 

The  statute  De  modo  levandijines  therefore  directed,  that  2  inst.  515. 
if  a  feme  covert  be  one  of  the  parties  to  a  fine,  she 
ought  first  to  be  examined  by  four  of  the  justices, 
and  if  she  refused  her  assent  to  the  fine,  it  should  not 
be  levied. 

8.  When  a  married  woman  is  party  to  a  fine,  she  idem. 
ought  to  be  examined  secretly  and  apart  from  her  ^  ^'^'  ^^^' 
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husband,  pursuant  to  this  statute,  in  order  that  the 
judges  or  commissioners  may  inform  themselves 
whether  she  joins  in  the  fine  of  her  own  free  will,  or 
is  compelled  to  it  by  the  threats  or  menaces  of  her 
husband.  Every  thing  contained  in  the  writ  should 
be  distinctly  named  to  her,  and  she  ought  to  be  in- 
formed of  the  consequences  of  her  assenting  to  the 
fine.  But  although  the  statute  De  modo  levandi  fines 
thus  positively  directs  the  private  examination  of  a 
married  woman,  yet  if  she  is  allowed  to  acknowledge 
a  fine,  without  being  examined,  it  will  bind  both  her 
and  her  heirs  for  ever ;  there  being  no  mode  of  revers- 

Ante,c.2.  ing  such  a  fine;  because  it  cannot  afterwards  be 
averred  that  the  married  woman  was  not  examined, 
the  contrary  being  recorded. 

2  Inst.  515.  9.  The  private  examination  of  a  married  woman  is 

however  not  directed  in  all  cases ;  as  that  circumstance 
was  prescribed  by  the  legislature  only  to  prevent  mar- 
ried women  from  making  an  imprudent  disposition  of 
their  property,  at  the  instance  of  their  husbands  :  so 
that  where  a  husband  and  wife  acquire  any  interest  by 
a  fine,  and  depart  with  nothing,  the  wife  need  not  be 
examined,  because  in  that  case  she  cannot  possibly  be 

Lit. ^670.  prejudiced.  It  may  therefore  be  laid  down  that  a 
married  woman  need  only  be  privately  examined, 
where  she  joins  in  granting  some  estate,  or  departing 
with  some  interest. 

Roll.  Ab.  Tit.        10.  Thus,  if  a  fine  be  levied  to  a  husband  and  wife, 
'"^'    '  '      who   grant  and  render  a  rent,  the  wife  ought  to  be 
examined ;  because  by  the  render  she  makes  herself 
liable  to  the  payment  of  the  rent. 

1  inst.4G.a.         11.  If  a  married  woman  levies  a  fine  of  her  own  in- 

10  — 4fi.a.  heritance,  without  her  husband,  it  will  bind  her  and 
her  heirs,  because  they  will  be  estopped  to  claim  any 
thing  in  the  lands  ;  and  cannot  be  admitted  to  aver 
that  she  was  a  married  woman,  that  being  contrary  to 
the  record.  But  her  husband  may  enter  and  defeat 
such  fine,  either  during  the  coverture,  to  restore  liim- 


Hob.  225. 
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self  to  the  freehold  which  he  \iQ\di  jure  iLvoris ;  or  after 
her  death,  to  restore  himself  to  his  tenancy  by  the 
curtesy  ;  because  no  act  of  a  feme  covert  can  transfer 
that  interest,  which  the  marriage  has  vested  in  the 
husband.     And  if  the  husband  avoids  the  fine  during 
the  coverture,  neither  the  wife  nor  her  heirs  will  be 
barred  by  it ;  for  by  the  entry  of  the  husband  the  i  inst.  46.  a. 
whole  estate  which  passed  by  the  fine  is  defeated,  and 
the  old  estate  of  the  wife  revested  in  her ;  so  that  the 
husband  becomes  again  seised  jure  u.voris.     And  an  Mayo  v, 
entry  by  the  husband  into  part  of  the  land,  whereof  i  FrTem.'sQC. 
the  wife  alone  levied  a  fine,  will  avoid  the  whole  fine.  ^°"^'''  ^^^* 

12.  If  a  married  woman  levies  a  fine  executory  as  Co.Read.  7. 

Perk  &  20. 

difeme  sole,  and  execution  is  sued  against  the  husband 
and  wife,  the  husband  may  stop  the  execution  of  the 
fine;  because  no  act  of  his  wife's  can  prejudice  him. 
And  if  in  a  case  of  this  kind  the  husband  had  made 
default,  and  his  wife  was  received  in  his  stead  ;  she 
might,  for  the  benefit  of  her  husband,  prevent  the 
execution  of  her  own  fine :  but  after  the  death  of  her 
husband  she  cannot  avoid  it. 

13.  If  a  woman  levies  a  fine  by  the  name  of  Mary  i  sid,  122. 
the  wife  of  Thomas  Stiles,  it  will  be  void ;  because  it 
appears  by  the  very  record  itself,  that  the  cognizor 

was  a  married  woman. 

14.  There  is  no  case  in  which  the  Court  has  authen- 
ticated a  fine  levied  by  a  married  woman  without  her 
husband. 

15.  Upon  a  motion  that  Ann  Moreau,  wife  of ■  Moieau's  case, 

Moreau,  might  levy  a  fine  without  her  husband;  it  ap- I205. 
peared  that  the  lands  had  been  sold  by  the  husband,  who 
covenanted  that  he  and  his  wife,  when  of  age,  should 

levy  a  fine.  When  the  wife  came  of  age,  she  refused 
to  join  in  it ;  but  it  was  levied  by  the  husband  alone, 
who  went  abroad.  Afterwards  the  wife  consented  to 
levy  it,  but  the  husband  was  absent. 

It  was  said  that  it  had  been  usual  in  such  cases  for 
the  cursitor  to  make  out  a  prcecipe  to  the  wife,  as  a 
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feme  sole ;  but  no  example  was  produced  upon  the 
motion. 

The  Court  would  make  no  rule  to  authenticate  such 
a  fine  ;  but  it  was  aftersvards  acknowledged  dc  bene 
esse,  before  the  Lord  Chief  Justice  then  in  court. 

IG.  The  estate  of  a  married  woman  having  been 
regularly  sold,  the  conveyances  duly  executed  by  the 
husband  and  wife,  and  the  purchase  money  paid,  the 
husband  became  insane. 

Upon  an  application  to  allow  the  wife  to  ackowledge 
the  tine  without  her  husband,  the  Court  said  they 
should  make  no  order  on  the  subject ;  but  that  it  ap- 
peared to  them  there  was  no  objection  to  the  acknow- 
ledgment of  the  fine  being  taken.      Valeat  quantum. 

17.  In  a  subsequent  case  the  Court  refused  to  in- 
terfere to  pass  a  fine  levied  by  a  married  woman  in 
the  absence  of  her  husband,  who  had  become  a  bank- 
rupt, had  omitted  to  surrender  himself,  and  was  gone 
beyond  sea. 

18.  Joint-tenants,  coparceners,  and  tenants  in  com- 
mon, may  levy  fines  of  their  respective  shares  ;  and 
if  there  be  two  joint- tenants  in  fee,  and  one  of  them 
levies  a  fine  of  the  whole,  this  will  not  amount  to  an 
ouster  of  his  companion,  but  will  operate  as  a  severance 
of  the  jointure,  though  they  continue  to  be  in  of  the 
old  use. 

19.  Persons  outlawed  or  waived  in  personal  actions 
may  alien  by  fine ;  for  their  estates  still  'remain  in 
them,  though  they  have  forfeited  the  rents  and  profits. 

20.  Having  enumerated  the  persons  who  are  capable 
of  levying  fines,  we  shall  now  examine  who  are  in- 
capable of  being  cognizors,  or  conveying  by  fine. 
This  may  arise  either  for  want  of  a  sufficient  estate  in 
the  lands;  a  competent  degree  of  judgment  and  un- 
derstanding; or  from  being  incapacitated  by  their 
situation. 

21 .  No  person  can  levy  a  fine  of  lands  that  will  aifect 
strangers,  unless  he  has  an  estate  of  freehold,  either 
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by  right  or  by  wrong,  in  such  lands  ;  for  otherwise  it  3  Atk.  i4i, 
might  be  in  the  power  of  any  two  strangers  to  deprive  '"  ^^'  *^' 
a  third  person  of  his  estate  by  levying  a  fine  of  it ;  so 
that  in  every  case  where  a  fine  is  levied,  and  none  of 
the  parties  to  it  have  any  estate  of  freehold  in  the 
lands  whereof  the  fine  is  levied,  it  will  only  bind  the 
parties  themselves,  and  their  heirs  ;  but  may  at  any 
time  be  set  aside  by  any  other  person  by  the  plea 
quod  partes  finis  nihil  habuerunt,  that  is,  that  neither  of 
the  parties  had  any  estate  in  the  lands,  at  the  time 
when  the  fine  was  levied. 

22.  A  person  entitled  to  an  estate  tail  in  remainder,  Berringtonv. 

i  Parkhurst, 

levied  a  fine  of  it,   iointly  with  his  son,  who  had  no  tu.  se.c.  2, 

Vide  infra  c.l4. 

freehold  estate :  and  it  was  held  by  the  House  of  Lords 
that  this  fine  had  no  effect. 

23.  If  a  person  who  is  only  possessed  of  lands  for  5  Rep.  77.  t. 
a  term  of  years,  or  who  holds  them  by  statute  mer- 
chant, statute  staple,  or  writ  of  elegit,  levies  a  fine  of 

them,  it  will  have  no  effect  whatever,  as  to  strangers, 
because  the  cognizor  has  no  estate  of  freehold. 

24.  It  follows  from  the  same  principle,  that  if  a  Co.  Cop.  §  55. 
copyholder  levies  a  fine  of  his  copyhold,  it  is  void,  be- 
cause the  freehold  is  in  the  lord. 

25.  The  only  mode  by  which  a  tenant  for  years,  or  1  inst.  330.  b. 
a  copyholder,  can  levy  a  fine,  so  as  to  give  it  any  force,  TiC'32.  c.  4^ 
is,  by  first  making  a  feoffment,  by  which  means  he  ac- 
quires a  freehold  by  disseisin.   This  doctrine  has,  how- 
ever, been  questioned  by  Lord  Mansfield,  in  the  case 

of  Taylor  v.  Horde,  but  is  notwithstanding  admitted 
by  some  practitioners. 

2G.  The  tenant  in  possession  will  not  be  allowed,  poev.  wii- 
as  an  evidence,  to  prove  the  estate  of  a  landlord  who  m!'  °"^* 
levies  a  fine  ;  because  he  would  then  be  a  witness  to 
support  his  own  possession. 

27.  It  is  admitted  that  a  disseisor  may  levy  a  fine.  sRep.  79.  fc. 
So  if  a  person  enters  under  a  devise  that  is  void,  he 
thereby  acquires  a  freehold  by  abatement,  and  may 
levy  a  fine. 
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28.  If  the  heir  at  law  enters,  notwithstanding  a  de- 
vise in  favour  of  some  other  person,  and  levies  a  fine, 
it  will  be  good. 

29.  Where  a  person  has  a  seisin  in  law,  by  the 
descent  of  lands  upon  him,  he  may  levy  a  fine. 

30.  A.  devised  lands  held  by  knight  service,  which 
was  then  void  as  to  a  third  part,  to  J.  S.  in  fee,  who 
granted  a  lease  of  the  whole,  and  the  lessee  occupied 
under  this  lease  for  three  years  ;  afterwards  the  heir 
at  law  levied  a  fine.  It  was  resolved  that  this  entry 
and  lease  by  J.  S.  only  gained  him  the  possession  of 
two  thirds,  he  being  tenant  in  common  with  the  heir, 
and  that  the  heir  was  never  out  of  possession  of  the 
remaining  third  ;  so  that  his  fine  was  good. 

31.  A  person  having  a  defeasible  right  only  to  lands 
may,  notwithstanding,  levy  a  fine  of  them ;  which  can- 
not be  set  aside  by  the  plea,  that  neither  of  the  parties 
had  an  estate  of  freehold  in  those  lands. 

32.  Sir  Michael  Armin  being  seised  in  fee  of  the 
manor  of  Pickworth  and  Willoughby,  by  his  will  de- 
vised, that  in  case  his  personal  estate,  &c.  should  not 
be  sufficient  to  pay  his  debts,  then  his  executors 
should  receive  the  rents  and  profits  of  his  whole  real 
estate  ;  and  after  payment  thereof,  he  devised  the 
manors  of  Pickworth  and  Willoughby  to  his  uncle 
Evers  Armin  for  life  :  and  in  case  he  should  have  issue 
male,  then  to  such  issue  male  and  his  heirs  for  ever ; 
and  in  case  he  should  have  no  issue  male,  he  devised 
the  manor  of  Willoughby  to  his  nephew  Sir  Thomas 
Barnardiston  in  fee.  Upon  the  death  of  Sir  Michael 
Armin,  Evers  Armin  entered  upon  the  premises  de- 
vised to  him,  and  devised  them  to  his  grandson  Armin 
Bullingham,  and  the  heirs  of  his  body.  Upon  the 
death  of  Evers  Armin,  Sir  Thos.  Barnardiston  entered 
upon  the  premises,  claiming  the  same  by  virtue  of  the 
remainder  limited  to  him  by  the  will  of  Sir  M.  Armin. 
Armin  Bullingham,  the  devisee  of  Evers  Armin,  entered 
upon  the  manor  of  Willoughby,  claiming  title  thereto, 
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and  put  his  cattle  into  some  part  of  the  land,  upon 
which  ensued  a  replevin,  and  the  special  verdict  iu 
3  Lev.  431.  and  2  Salk.  224.  This  suit  was  afterwards 
compromised  between  Sir  Thomas  Barnardiston  and 
Armin  Bullingham,  who  both  joined  in  a  fine  of  the 
manor  of  Willoughby ;  but  previous  to  this.  Sir 
Thomas  Barnardiston  had  conveyed  the  premises  by 
lease  and  release  to  Sir  Samuel  Barnardiston  in  mort- 

It  was  contended  that  this  fine  was  void,  as  neither 
of  the  parties  had  an  estate  of  freehold  in  the  lands ; 
but  the  Lord  Chancellor  held  "  that  in  this  case  it 
could  not  be  said  that  jmrtes  finis  nihil  hahenint,  be- 
cause Armin  Bullingham,  on  the  death  of  Evers  Ar- 
min, and  as  his  devisee  had  a  right  against  all  persons 
whomsoever  but  the  heir  of  Sir  Michael  Armin  the 
testator,  and  Barnardiston,  entering  upon  him  as  a 
disseisor;  and  though  Barnardiston  afterwards  mort- 
gaged the  premises  in  fee,  yet  he  continued  in  pos- 
session thereof,  and  joining  with  Bullingham  in  the 
fine,  it  could  jiot  be  said  that  'partes  Jinis  nihil  habue- 
riuit,  when  one  of  them,  viz.  Barnardiston,  had  the 
possession,  and  the  other  of  them,  viz.  Bullingham, 
had  the  right  to  the  land  against  Barnardiston,  and 
also  against  his  mortgagee." 

33.  In  a  subsequent  case  it  was  held  by  Lord 
Hardwicke,  that  where  persons  who  had  taken  pos- 
session by  wrong,  had  levied  a  fine  before  any  receipt 
of  rent,  such  fine  had  no  effect. 

34.  Dame  Mary  Ashe,  being  seised  in  fee  of  two  Townsend 
36th  shares  of  the  King's  moiety  of  the  New  River  Ashef 
waterworks,  by  indenture,  in  1698,  between  her,  Sir  sA'tk.m 
James  Ashe  her  son,  and  Catherine  his  wife,  of  the 

first  part.  Lord  Townsend  and  Joseph  Yate  of  the 
second  part,  and  trustees  of  the  third  part,  for  making 
a  provision  for  the  said  Catherine,  and  for  settling  the 
lands  therein  mentioned  to  the  uses  therein  expressed, 
conveyed  inter  alia  the  said  two  shares  to  Lord  Town- 
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send  and  Yate,  to  the  use  of  Lady  Ashe  for  life,  re- 
mainder to  Sir  J.  Ashe  for  ninety -nine  years,  if  he 
should  so  long  live,  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder,  as  to  one  of  the 
said  shares,  to  the  use  of  all  and  every  the  child  and 
children  of  the  said  Sir  J.  Ashe,  except  his  heir,  as 
tenants  in  common,  and  of  the  heirs  of  their  bodies ; 
and  for  default  of  such  issue  of  any  or  either  of  such 
children,  to  the  use  of  the  others  of  them  not  being- 
heir,  &c.  in  tail;  and  for  default  of  issue  of  all  such 
children,  to  the  use  of  both  or  either  of  the  two  sisters 
of  the  said  Sir  J.  Ashe,  namely,  Catherine  Wyndham 
and  Martha  Ashe,  or  either  of  their  children,  and  of 
the  children  of  Lady  Townsend,  for  such  estates  as 
Sir  J.  Ashe  should  appoint ;  and  as  to  the  other  of 
the  said  shares,  to  the  use  of  such  of  the  children  of 
the  said  Sir  J.  Ashe,  or  such  of  his  sister's  children, 
as  he  should  appoint :  and  after  the  determination  of 
the  estates  so  to  be  appointed,  if  any  such  should  be, 
as  to  one  third  of  the  said  two  shares,  to  the  use  of 
Catherine  Wyndham  in  tail,  remainder,  as  to  one 
moiety  of  the  said  third  part,  to  the  use  of  the  said 
Lord  Townsend,  Roger  Townsend,  and  the  plaintiff 
Horace  Townsend,  the  three  sons  of  Lady  Townsend, 
as  tenants  in  common  in  tail,  with  cross  remainders, 
remainder  to  Sir  J.  Ashe  in  fee;  and  as  to  the  other 
moiety  of  the  said  third  part,  to  Martha  Ashe  in  tail, 
remainder  to  Lord  Townsend,  Roger,  and  Horace,  as 
tenants  in  common  in  tail,  with  cross  remainders,  re- 
mainder to  J.  Ashe  in  fee;  and  as  to  the  other  moiety 
of  the  said  third  part,  to  Martha  Ashe  in  tail,  remainder 
to  Lord  Townsend,  Roger,  and  Horace,  as  tenants  in 
common  in  tail,  with  cross  remainders,  remainder  to 
J.  Ashe  in  fee. 

Sir  J.  Ashe  died  in  1733,  without  issue  male,  leav- 
ing one  daughter,  Martha,  married  to  the  defendant, 
Wyndham  Ashe,  and  not  having  made  any  appoint- 
ment.   Martha  Ashe,  one  of  the  sisters  of  Sir  J.  Ashe, 
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to  whom  one  third  of  the  premises  was  limited,  died 
also  without  issue. 

The  plaintiffs,  Lord  Townsend  and  Horace  Town- 
send,  claimed  one  moiety  of  the  two  shares,  under  the 
limitations  in  the  settlement.  The  defendants,  Mr. 
Wyndham  Ashe  and  his  Lady,  insisted  that,  after  Sir 
J.  Ashe's  death,  they  had,  by  bargain  and  sale  enrolled, 
conveyed  the  said  two  shares,  inter  alia,  to  A.  and  his 
heirs,  that  thereby,  and  by  fines  agreed  to  be  levied, 
he  might  become  tenant  to  the  precipe  in  a  recovery 
to  be  suffered  of  the  premises ;  and  that  fines  were  ac- 
cordingly levied  of  the  said  two  shares,  in  Hil.  1733; 
and  insisted  on  the  said  fines  and  non-claim,  in  bar  of 
the  plaintiff's  right. 

It  appeared  by  proof  in  the  cause,  that  at  the  time 
of  levying  the  fines,  the  defendants  had  not  received 
any  profits  of  these  shares;  but  that  on  the  23d  of 
February,  1733,  they  received  the  first  payment  from 
the  Company,  which  was  due  the  Christmas  before ; 
and  they  afterwards  continued  receiving  the  rents  till 
1740,  and  were  then  ignorant  of  the  plaintiffs'  right. 

It  was  argued  for  the  plaintiffs,  that  the  fines  and 
non-claim  had  no  way  barred  their  right,  there  being 
a  great  difference  between  taking  possession  by  one 
who  has  right,  and  one  who  comes  in  by  wrong :  in 
the  one  case,  the  heir  is  in  possession,  and  has  an  im- 
mediate seisin  in  law,  upon  his  ancestor's  death  ;  and 
that  a  prcEcipe  quod  reddat  will  lie  against  him  who  has 
a  freehold  in  law,  appeared  from  1  Inst.  358.  But  he 
who  comes  in  by  wrong,  must  do  something  to  devest 
the  freehold  of  him  who  has  right,  and  put  it  in  him- 
self; as  laid  down  by  Lord  Holt  in  Symonds  v.  Cud- 
more,  Carth.  260.  That  some  entry  must  be  made  by 
the  disseisor,  in  order  to  obtain  such  a  seisin  as  to 
enable  him  to  levy  a  fine.  That  in  this  case  the  de- 
fendants had  done  nothing  to  vest  the  freehold  in  them, 
either  by  right  or  by  wrong :  not  by  right,  for  they 
had  none ;  nor  by  wrong,  for  it  did  not  appear  that 
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they  had  done  any  act,  or  observed  any  ceremony  or 
circumstance,  necessary  to  gain  a  freehold.  That 
this  was  not  properly  a  disseisin,  but  an  intrusion; 
1  Inst.  227.  a.  And  an  entry  might  have  been  made 
in  this  case,  by  taking  up  some  of  the  water,  cutting  a 
turf,  or  doing  some  other  solemn  act  that  the  law  takes 
notice  of.  That  these  shares  were  corporeal  inhe- 
ritances ;  and  fines  might  be  levied  of  them,  by  the 
2P.  \rmi.  127.  name  of  land  aqua  cooperta.  And  though  it  was  al- 
leged for  the  defendants  that  they  made  a  claim,  yet 
that  was  not  sufficient,  where  an  entry  ought  to  have 
been  made;  1  Inst.  253.  l>.  That  as  to  the  profits, 
none  had  been  received  by  the  defendants,  till  after 
the  fine  levied ;  and  if  they  had  received  any  rent,  it 
would  be  no  disseisin,  but  at  the  election  of  the  de- 
visee. 1  Inst.  323.  1  Roll.  Ab.  659.  pi.  12.  Hobart, 
322.  Blunden  v.  Baugh,  Cro.  Car.  302. 

It  was  insisted  on  the  other  side,  that  there  was  no 
necessity  for  the  defendants'  making  an  entry,  in  order 
to  substantiate  the  fine :  for  that  the  plaintiffs  were 
never  in  actual  possession,  but  the  defendants  had  re- 
ceived the  rents  down  to  1740.  That  the  first  pay- 
ment, though  not  received  till  February,  was  due  at 
Christmas ;  and  that  the  receipt  should  relate  to  the 
time  when  the  money  was  due.  And  the  continued 
receipt  of  rents,  together  with  the  fine  and  non-claim, 
had  barred  all  the  plaintiffs'  right,  if  any  such  they  had. 

Lord  Hardwicke.' — *'  The  question  is,  whether  the 
fines,  levied  by  the  defendants,  and  the  non-claim, 
have  barred  the  plaintiffs.  I  believe  the  defendants, 
at  the  time  of  levying  the  fines,  had  no  particular  view 
to  this  estate  ;  but  yet  the  fines  must  have  their  legal 
operation.  The  objection  to  them  on  the  part  of  the 
plaintiffs  is,  that  the  defendants  were  seised  of  no 
estate  on  which  the  fines  could  operate,  and  ilmt  pa?'tes 
finis  mhil  habuerunt :  and  I  am  of  opinion,  that  they 
had  not  any  such  estate.  No  court  of  equity  will 
make  a  construction  by  relation,  or  fiction  of  law,  to 


Title  XXXV.     Fine.     C7z.  v.§34.  125 

work  a  wrong.  Though  I  admit  that,  if  the  fines  do 
clearly  operate  in  point  of  law,  a  court  of  equity  can- 
not defeat  them.  Consider  then  what  kind  of  posses- 
sion the  defendants  had  of  these  water  shares,  which 
are  admitted  to  be  real  estate:  they  had  made  no 
actual  entry,  nor  had  they  received  any  profits.  I 
think,  if  they  had  cut  a  turf,  taken  up  some  of  the 
water,  or  used  the  like  ceremony,  it  would  not  have 
given  them  a  good  seisin  :  for  the  same  acts  that  are 
good,  when  done  by  the  person  who  has  right,  are 
not  sufficient  in  the  case  of  a  wrong-doer;  but  he 
ought  to  have  a  continuance  of  possession,  without  in- 
terruption, to  gain  a  seisin  :  and  therefore  I  think  that 
if  the  defendants  had  done  any  of  the  acts  that  have 
been  mentioned,  it  would  not  have  been  sufiicient  to 
enable  them  to  levy  a  fine,  so  as  to  operate  by  disseisin. 

"  It  was  indeed  objected  by  the  defendants  that 
they  have  received  the  rents,  and  that  the  first  pay- 
ment to  them  shall  have  relation  to  the  time  when  they 
were  due.  To  this  two  answers  have  been  given,  on 
the  plaintiff's  part :  first,  that  the  receipt  of  rents 
would  not  have  given  them  a  sufficient  seisin  to  levy 
a  fine.  But  I  am  of  opinion,  that  if  they  had  received 
the  rents  before  levying  the  fine,  it  might  have  been 
sufficient.  Indeed,  in  the  cases  cited,  it  is  said,  that  a 
bare  receipt  of  rents  shall  be  a  disseisin  only  at  the 
election  of  the  disseisee ;  and  in  Blunden  v.  Baugh, 
Cro.  Car.  303.  it  is  said,  queremlum  est  a  jiidice  quo 
animo  hoc  fecerit.  But,  in  the  present  case,  I  think 
the  receipt  of  the  rents,  with  continuance,  and  levy- 
ing a  fine,  would  show  quo  animo  the  fine  was  levied  ; 
and  was  so  held  in  Dormer  v.  Fortescue.  So  that,  if  Tit.  36.  c  2. 
the  rents  had  been  received  by  the  defendants,  before 
the  fine  levied,  and  continued  to  be  paid  to  them,  I 
think  it  would  have  been  the  strongest  evidence  of 
possession  in  the  defendants. 

"  The  second  answer  given  on  the  plaintiff's'  part 
was,  that  no  rent  was  received  by  the  defendants  till 
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after  the  fines  levied ;  and  this,  I  think,  a  full  answer : 
for,  till  then,  there  could  be  no  disseisin.  The  profits 
were  in  the  hands  of  the  Company  at  the  time  of  the 
fines  levied ;  and  they  must  be  considered  as  received 
by  them  for  the  party  who  had  right,  and  not  for  a 
wrong-doer.  Nor  can  the  subsequent  payment  have 
relation  to  the  receipt  before  that  time:  for  fictions 
and  relations  in  law  are  good  to  support  right,  but  not 
to  work  by  wrong.  And  as  to  what  is  said  for  the 
defendants,  that  they  made  a  claim,  it  falls,  I  think, 
under  the  same  distinction:  a  claim  being  good  to 
preserve  right,  but  of  no  eff'ect  where  the  party  claim- 
ing has  no  right.  I  am  therefore  of  opinion,  that  the 
fines  operate  nothing,  and  that  the  plaintiffs  are  clearly 
entitled  to  the  share  they  demand." 
Doe  V. Spencer,       35.  The  Court  of  Kiuo's  Bcncli  lately  determined, 

11  East  495. 

that  where  a  fine  was  levied  of  Michaelmas  Term, 
relating  to  the  6th,  though,  in  fact,  levied  on  the  8th 
of  November,  it  was  sufficient  evidence  of  the  seisin 
in  fact  of  the  cognizor  at  the  time  of  the  fine  levied ; 
that  a  writ  of  possession,  after  a  recovery  in  eject- 
ment, was  executed  on  his  behalf  on  the  evening  of 
the  6th,  by  the  officer's  entry  on  the  land,  and  claim- 
ing it  for  the  cognizor ;  but  without  any  actual  change 
of  the  tenant  in  possession,  who  afterwards  paid  rent 
to  the  cognizor.  And  Lord  Ellenborough  said,  he 
should  also  have  thought  that  a  receipt  of  rent  after  a 
fine  levied,  for  a  period  of  time  antecedent  to  the  fine, 
was  prima  facie  evidence  of  the  party's  possession  of 
the  premises,  by  his  tenant,  during  the  period  for 
which  the  rent  was  received,  unless  fraud  or  contri- 
vance appeared. 

Exceptions.  36.  There  are  two  cases  in  which  a  fine  is  allowed 

to  operate,  although  the  parties  have  no  estate  of 
freehold  in  the  lands.  The  first  is,  where  a  cestui 
que  trust  levies  a  fine  of  his  trust  estate,  of  which  the 

ch.  10.  reason  will  be  given  in  a  subsequent  chapter.     And 

the  second  is,  where  a  fine  is  levied  by  a  vouchee  to 
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the  demandant  in  a  real  action;  or  from  a  demandant  Ante, c. 2. 
to  a  vouchee,  which  is  held  good :  because,  in  law, 
the  vouchee  is  supposed  to  be  tenant  of  the  land ; 
though,  in  fact,  he  never  is  so  at  present. 

But  a  fine  by  persons  having  no  freehold  estate  in 
the  lands  of  which  it  is  levied,  has  notwithstanding 
a  powerful  effect  as  an  estoppel ;  of  which  an  account  ch.  12. 
will  be  given  in  a  subsequent  chapter. 

37.  An  alien  beins;  incapable  of  holdins:  lands  for  Aliens. 

Tit    1    6s  "^fi 

his  own  benefit,  ought  not  to  be  permitted  to  levy  a  lavin.  Ab." 
fine ;  and  if  he  does  levy  a  fine,  it  will  not  conclude  ^^^* 
the  King,  after  office  found. 

38.  An  infant  is  incapable  of  beino-  coo-nizor  in  a  infants. 
line ;  but  11  an  iniant  is  permitted  to  levy  a  tine,  and  it  38o.  i. 

is  not  reversed  during  his  minority,  it  must  for  ever  Hob.?24."  * 
after  stand  good;*  because  the  fact  of  infancy  can 
only  be  tried  by  an  inspection  of  the  infant's  person  in 
open  court;  7wn  testiiim  testimoiiio,  nonjuratorum  vcrc- 
dicto,  sedjudicis  inspectioiie  solummodo. 

39.  This  mode  of  trial  is  adopted,  because  all  judi- 
cial acts  shall  be  intended  to  have  been  rightly  done, 
until  the  contrary  appears :  it  is  therefore  fitter  that 
the  propriety  of  such  an  act  should  be  tried  by  the 
Court,  than  by  a  jury. 

40.  In   cases  of  this  kind,    a  writ  issues   to  the  9  Rep.  31. 
sheriff,   commanding  him  to  constrain  the   party  to 
appear,  that  it  may  be  ascertained,  by  the  inspection 

of  his  person,  whether  he  be  of  full  age  or  not.  Ut 
per  aspecttim  corporis  sui  constare  poterit  justiciariis  no- 
stris,  si  prcedictus  A.  sit  plena  cetatis  necne. 


*  In  the  Rolls  of  Parliament,  50  Ed.  III.  No.  127.  vol.  2.  p.  342.  there 
is  a  petition  from  the  Commons,  complaining  of  the  very  great  hardship 
of  not  permitting  a  person,  who  had  levied  a  fine  when  an  infant,  to  re- 
verse it  after  he  had  attained  the  full  age  ;  and  praying  that  every  person 
who  had  levied  a  fine  during  his  infancy,  should  be  allowed  a  certain 
time,  such  as  two  years,  after  he  attained  full  age,  to  reverse  it ;  to  which 
the  King  answered,  that  he  would  consider  against  the  new  Parliament, 
whether  it  would  be  proper  to  alter  the  old  law  in  this  point  or  not. 
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2Roii.Ab,  41.  The  iudofes  may  also  examine  the  infant  upon 

573.  pl.3.&c.  .1       r       •       1-  n  •  .  j   ■    r 

an  oath  oi  voir  awe,  or  any  oi  his  parents ;  and  niiorm 
themselves  by  means  of  church  books,  or  any  other 
kind  of  evidence,  if  there  should  still  remain  a  doubt, 
respecting-  his  age. 

42.  The  peculiar  privilege  thus  given  to  infants,  of 
averring  against  a  record  during  their  infancy,  is  pro- 
bably owing  to  this  cause.  The  judges,  or  commis- 
sioners, who  take  the  acknowledgment  of  fines,  are 
supposed  to  inspect  the  age  of  all  those  who  acknow- 
ledge a  fine  before  them,  pursuant  to  the  directions 
in  the  statute  De  modo  lev andi  fines ;  and  if,  after  such 
inspection,  they  are  permitted  to  levy  a  fine,,  it  is  pre- 

3Atk.7ii.  sumed  they  are  of  sufficient  age;  and  the  infant  can- 
not, therefore,  in  that  court,  aver  his  disability.  But 
if,  upon  a  writ  of  error  brought  in  a  superior  court,  he 
is  inspected,  and  found  not  to  be  of  full  age,  the  fine 
may  be  reversed  :  because  the  public  inspection  of  an 
infant  by  the  judges,  in  a  court  of  record,  is  of  equal 
notoriety  and  authenticity  with  a  former  record  of  the 
infant's  having  levied  a  fine,  which  supposes  him  to  be 
of  full  age ;  and  therefore,  as  both  facts  are  recorded, 
and  contradict  one  another,  the  latter  fact  will  prevail. 

12  Rep.  122.  43.  If  the  fact  of  infancy  were  permitted  to  be 
tried  by  any  other  mode  than  the  personal  inspection 
of  the  infant  in  a  court  of  record,  averments  might  be 
made  many  years  after  a  fine  had  been  levied,  that 
the  person  who  acknowledged  it  was  an  infant  at  the 
time :  by  which  means,  records  might  be  avoided  by 
bare  averments,  which  would  be  productive  of  the 
greatest  confusion. 

1  Inst.  131.  a.        44.  If  the  person  of  an  infant  be  inspected  by  the 

kec'kvvith's       judges,  and  it  is  once  recorded  that  he  is  within  age  ; 

fcS'  °°'  although  the  infant  should  attain  his  full  age,  or  die 
before  the  fine  is  reversed  ;  yet  he,  or  his  heirs,  may 
reverse  it  any  time  afterwards. 

Griffith's  cise,  45.  Au  infant  acknowledged  a  fine,  and  the  cog- 
nizee  omitted  to  get  it  engrossed,  until  the  infant 


Title  XXXV.     Fine.     Ch.  v.  §  4G— 48.  129 

should  attain  his  full  age,  in  order  to  prevent  him 
from  bringing  a  writ  of  error.  The  Court,  upon  a 
view  of  the  cognizance  produced  by  the  infant,  and 
upon  his  prayer  to  be  inspected,  and  to  have  his  non- 
age recorded,  inspected  him,  and  recorded  his  in- 
fancy, in  order  to  give  him  the  benefit  of  his  writ  of 
error;  which  he  must  otherwise  have  lost,  as  his  non- 
age determined  before  the  next  term. 

The  principles  here  laid  down  respecting  fines  levied 
by  infants,  are  confirmed  by  the  following  cases. — 
Anne  Hungate's  case^  12  Rep.  122.  Warscombe  v. 
Carrell,  Id.  124.  Dyer,  220.  Herbert  Parrot's  case, 
2  Vent.  30.  1  Mod.  246.  Hutchinson's  case,  3  Lev. 
36.  Sherlock's  case.  Sty.  457.  Cousin's  case,  1  Vent. 
59.  Requishev.  Requishe,  Bulst.  p.2.  320.  Poyntz's 
case,  Cro.  Jac.  230. 

46.  By  the  statute  7  Anne,  c.  19.  it  is  enacted,  that  Exception. 
it  shall  and  may  be  lawful  to  and  for  any  person, 
under  the  age  of  twenty-one  years,  by  the  direction 

of  the  Court  of  Chancery  or  Exchequer,  on  the  pe- 
tition of  the  persons  for  whom  such  infants  shall  be 
seised  or  possessed  in  trust,  to  convey  and  assure  any 
such  lands,  tenements,  or  hereditaments  in  such  man-  3  Atk.  lej. 
ner  as  the  said  Court  shall  direct. 

47.  Upon  a  petition  in  Chancery,  praying  that  an  ExpaneMair, 
infant,  the  heir  of  a  mortgagee  in  fee,  who  was  like-  cotn.Vepl^'dj. 
wise  a  feme  covert,  might  convey  by  fine,  imder  this 
statute,  the  master  reporting  it  necessary  : 

Lord  Hardwicke  said,  this  question  came  before 
him  soon  after  he  had  the  seals,  and  that  he  consulted 
with  Lord  Ch.  B.  Comyns ;  who  thought  the  Court 
might  order  an  infant,  who  was  a  feme   covert,   to 
levy  a  fine ;  for  the  act  was  general,  that  all  persons 
under  age  should  convey  and  assure ;  and  that  as  a  vide  3  p. 
feme  covert  of  full  age  could  not  assure  but  by  fine,  Lombe  v.' 
the  Court  might  direct  an  infant  to  convey  in   the  ^"J^^gjoj;. 
same  manner;  and  an  order  was  made  accordingly. 

48.  By  the  statute  4  Geo.  IIL  c.  16.  it  is  enacted, 

VOL.  V.  K 
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that  it  shall  and  may  be  lawful  for  any  infants,  having 
estates  in  lands,  tenements,  or  hereditaments,  within 
the  duchy  of  Lancaster,  or  the  counties  palatine  of 
Chester,   Lancaster,  and  Durham,   or  in  the  princi- 
pality of  Wales,  by  the  direction  of  the  Court  of  the 
Duchy  Chamber  of  Lancaster,  of  the  Court  of  Ex- 
chequer in  the  county  palatine  of  Chester,  or  of  the 
Court  of  Chancery  of  the  county  palatine  of  Lan- 
caster, or  the  Court  of  Chancery  of  the  county  pala- 
tine of  Durham,  and  of  the  several  Courts  of  the  Great 
Sessions  in  Wales  respectively,  to  convey  and  assure 
any  such  lands,  tenements,  or  hereditaments,  in  such 
manner  as  the  said  several  courts  shall  direct. 
Idiots  and  lu-        49.  Idiots,  luuatics,    and  generally   all  persons   of 
non-sane  memory,  are  incapable  of  levying  fines;  and 
the  statute  De  modo  levandi fines  expressly  directs,  that 
persons  of  this  description  shall  not  be  permitted  to 
levy  a  fine.    But  still,  if  the  Judges  or  Commissioners 
allow  them  to  levy  a  fine,  it  can  never  afterwards  be 
reversed  by  an  averment  that  the  cognizors  laboured 
4Rep.  124. ;     under  any  of  those  disabilities:  because  the  record 
and  judgment  of  the  court,  being  the  highest  evidence 
in  the  law,  the  cognizors  must  be  presumed  to  have 
been  capable  of  contracting  at  the  time ;  therefore,  no 
averment  can  be  admitted  to  the  contrary.     A  decla- 
ration of  the  uses  of  a  fine,  by  an  idiot  or  lunatic,  will 
also  be  good  as  law. 
12  Rep.  124.         50.  One  Henry  Bushley,  a  monstrous  and  deformed 
cripple,  and  idiot,  was  taken  from  his  guardian,  and 
carried  to  a  place  unknown,  where  he  was  kept  in 
secret,  until  he  had  acknowledged  a  fine  of  his  lands 
before  .Justice  Southcot,  to  one  Bothome,  and  had  de- 
clared the  use  of  the  fine  to  Bothome  and  his  heirs. 

Henry  Bushley  was  afterwards  found  by  inquisition 
to  have  been  an  idiot,  a  oiativitate,  and  upon  an  action 
brought  by  a  person  who  claimed  under  Bothome, 
the  idiot  was  sent  out  of  the  Court  of  Wards  upon  a 
man's  shoulders,  to  be  shown  to  the  Judges  of  the 
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Court  of  Common  Pleas.  Lord  Chief  Justice  Dyer 
said,  that  the  Judge  who  took  the  fine  was  not  worthy 
to  take  another:  but  notwithstanding  this,  and  al- 
though the  monstrous  deformity  and  idiotcy  of  Bushley 
was  apparent  and  visible,  yet  the  fine  stood  good. 

It  was  moved  as  a  doubt  in  the  Court  of  Wards, 
whether  this  :  fine  should  not  enure  to  the  use  of  the 
idiot  and  his  heirs ;  for  although  it  was  agreed,  that 
the  fine,  being  of  record,  bound  the  idiot,  yet  it  was 
contended,  that  the  deed  executed  by  the  idiot  was 
not  sufficient  to  direct  the  uses  of  the  fine  ;  but  it  was 
resolved,  "  That  forasmuch  as  he  was  enabled  by  the  2Rep.  58.  a. 
fine  as  to  the  principal,  he  should  not  be  disabled  to  vide  infi 
limit  the  uses,  which  are  but  as  accessary. 

51.  One  Hugh  Lewing,  who  was  an  idiot,  and  so  Hugh  Lewing's 
found  by  office,  levied  a  fine,  and  declared  the  uses  42.winch7 
of  it  by  indenture.     It  was  resolved  in  the  Court  of  ^"''' 
Wards  by  the  Lord  Chief  Justices  Wray  and  Dyer, 

that  both  the  fine  and  declaration  of  uses  should 
stand  good,  as  neither  Hugh  Lewing  nor  his  heirs 
could  aver  that  he  was  an  idiot :  and  it  was  said  by 
the  Court,  that  they  would  sooner  suppose  the  office 
found  to  have  been  erroneous,  than  bring  a  judicial 
act  into  question,  or  the  judgment  of  the  court  in 
which  the  fine  was  levied. 

52.  A  complaint  was  made  to  the  Court  of  Com-  Lister  v.  Lister, 
mon  Pleas  by  Thomas  Cust,  supported  by  many  affi-    """•" 
davits,  setting  forth,  that  Johanna  Lister,  one  of  the 
cognizors  in  a  fine  lately  levied,  had  for  some  years 

past  been  disordered  in  her  senses,  and  was  so  at  the 
time  when  the  said  fine  was  levied.  The  Court  there- 
upon made  a  rule  to  show  cause  why  the  fine  should 
not  be  vacated ;  and  for  John  Hancock,  one  of  the 
commissioners  (who,  with  two  others,  took  the  fine 
by  dedimus  potestatem),  to  answer  the  matters  in  the 
affidavits.  Upon  an  enlargement  of  the  rule,  the 
court  recommended  it  to  them  to  produce  the  said 
Johanna  Lister,  who  resided   in  Yorkshire,  and  ac- 

K  2 
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cordingly  she  was  brought  mto  court :  and  being 
examined  by  the  Lord  Chief  Justice,  appeared  to  be 
a  person  of  good  capacity,  and  very  well  to  under- 
stand the  intent  of  a  fine,  and  the  deed  declaring  the 
uses  thereof,  which  was  in  favour  of  her  husband, 
with  whom  she  had  lived  many  years,  and  upon 
whom  she  was  desirous  to  settle  her  estate,  and  pre- 
vent its  descending  to  the  said  Thomas  Cust,  her 
nephew  and  heir  at  law.  The  Court  discharged  the 
rule  with  costs  of  the  application,  and  the  expenses 
of  the  said  Johanna's  journey  to  Westminster,  to  be 
paid  by  Cust. 

Corporations.  53.  Corporations  aggregate  cannot  levy  fines  ;  be- 
cause, being  invisible  bodies,  they  can  only  appear  by 

Co.  Read.  7.  attomcy  :  whereas  the  statute  De  modo  levaudijincs  re- 
quires that  the  parties  to  a  fine  shall  appear  per- 
sonally before  the  judges.  But  Lord  Coke  says,  that 
a  sole  corporation  may  acknowledge  a  fine. 

Who  may  take      54.  With  rcsDcct  to  tlic  pcrsous  wlio  arc  capable  of 

Touch.  7.  bemg  cognizees,  and  or  takmg  any  estate  by  tine,  it 
will  be  sufficient  to  observe,  that  all  those  who  are 
enabled  by  the  common  law  to  take  by  way  of  grant, 
may  also  take  an  estate  by  fine  ;  such  as  infants, 
married  women,  corporations  sole  or  aggregate  ;  for  an 
estate  may  be  taken  in  a  fine  by  attorney ;  or  any 
other  person,  except  those  who  are  considered  in  law 
as  civilly  dead. 

wiiiionv.  55.  The  Kino-  may  take  lands  by  fine,  because  it  is 

Berkeley,  r-  *"  it 

piowd.  237.  a  matter  of  record  :  and  therefore  where  the  Marquis 
of  Berkeley  levied  a  fine  to  certain  persons,  who 
granted  and  rendered  to  Lord  Berkeley,  and  the  heirs 
male  of  his  body,  remainder  to  King  Henry  VIL  and 
the  heirs  male  of  his  body  ;  it  was  held  that  the 
estate  was  well  vested  in  the  King. 
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CHAP.  VI. 

Of  what  Things  a  Fine  may  he  levied,  and  by  what 
Description. 


1.  Every  species  of  Real  Pro- 
pert]/. 

7.  Tithes. 

8.  New  River  Shares. ' 


9.  Bat  not  Money  to  be  laid  out 
in  Land. 
10.  By  what  Description. 


Sectiox  1. 
A  FINE  may  be  levied  of  every  species  of  real  pro-  Every  species  5 

/  "^       ^  ,^  of  real  property. 

perty ;  such  as  oi  an  honour,  manor,  messuage,  dove-  Co.  Read.  1 1. 
house,  garden,  orchard,  land,  meadow,  pasture,  wood, 
underwood,  and  also  of  a  right  of  fishing,  chase,  free 
warren,  fair,  toll,  waifs,  estrays,  common,  &c. ;  and  in 
general  it  may  be  laid  down  as  a  certain  rule,  that  a 
fine  may  be  levied  of  every  thing  whereof  a  pra'eipe 
quod  reddat,  orfaeiat,  lies. 

2.  There  are  even  some  things  whereof  a  fine  may  Wem. 
be  levied,  although  a  pjveeipe  quod  reddat  cannot  be 
brought  for  them  ;  as  an  office,  for  which  neither  a 
praxipe  nor  an  assize  lies,  but  only  a  quod  permittat. 

3.  A  fine  may  be  levied  of  an  advowson  in  g-ross,  or  8  Rep.  145.  b. 

.  1  Wiis.  R. 

right  of  presentation  to  an  ecclesiastical  benefice,  of  p.  2. 242. 
which  there  are  a  variety  of  instances. 

4.  A  fine  may  be  levied  of  a  chief  rent,  a  rent-charge,  Touch.  11. 
or  any  other  rent  which  is  actually  in  esse.     But  a  fine 
cannot  be  levied  of  an  annuity  to  a  man  and  his  heirs, 
because  it  is  only  a  personal  inheritance. 

5.  A  fine  may  be  levied  of  any  thing  that  lies  in  West.  symb. 
prender  ;  provided  it  can  be  ascertained  with  sufiicient     "^* 
accuracy  ;  but  of  things  uncertain,  such  as  common 
without  number,  a  fine  cannot  be  levied. 

6.  A  fine  may  be  levied  of  an  undivided  part  of  a  jvioo.250. 
manor,  messuage,  or  other  real  estate,  as  well  as  of  twS.  12. 
the  whole ;  and  the  writ  must  be  for  an  undivided 
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moiety,  third,  or  fourth  part  of  a  manor,  messuage, 
&c.  But  if  an  entire  thing,  as  a  manor  or  messuage, 
be  parted ;  as  if  the  manor  of  Dale  be  divided  into  two 
parts ;  if  the  division  be  so  made,  that  the  manor  of 
that  part  be  not  extinct,  and  a  fine  is  levied  of  a  part 
of  it,  it  must  pass  by  the  name  of  the  whole :  as  do 
manoio  dc  D.  cum  pcrtiiicntiis. 
7ith3s.  7.  It  has  been  stated  that,  at  the  dissolution  of  the 

monasteries  by  Henry  VIII.  the  appropriations  of  the 
several  rectories,  parsonages,  and  other  ecclesiastical 
benefices  which  belonged  to  the  religious  houses,  be- 
came vested  in  the  King,  who  granted  them  to  lay 
persons.  And  in  order  to  enable  such  persons  to  exer- 
cise every  act  of  dominion  over  their  new  acquisitions, 
it  was  enacted  by  the  statute  32  Hen.  VIII.  c.  7.  §  7. 
that  in  all  cases,  where  any  person  or  persons  should 
have  any  estate  or  interest  in  any  parsonage,  vicarage, 
portion,  pension,  tithes,  oblations,  or  other  ecclesiasti- 
cal or  spiritual  profit,  which  should  come  into  tempo- 
ral hands  and  lay  uses,  they  should  have  the  same 
remedies  as  for  other  lands  and  tenements :  '*  And 
that  writs  of  covenant  and  other  writs  of  fines  to  be 
levied,  and  all  other  assurances  to  be  had,  made,  or 
conveyed,  of  any  parsonage,  vicarage,  portion,  pension, 
or  other  profit  called  ecclesiastical  or  spiritual,  as  is 
aforesaid,  should  be  thereafter  devised  and  granted  in 
Chancery,  according  as  had  been  used  for  fines  to  be 
levied,  and  assurances  to  be  had  or  made,  or  conveyed, 
of  lands  tenements,  or  other  hereditaments  :  and  that 
all  judgments  to  be  given  upon  any  of  the  said  writs 
original,  so  to  be  devised  or  granted,  of  or  for  any  of 
the  premises,  or  any  of  them,  and  all  fines  to  be  levied 
and  acknowledged  in  any  of  the  King's  said  courts 
thereof,  should  be  of  like  force  and  efi'ect  in  law,  to 
all  intents  and  purposes,  as  judgments  given,  and  fines 
levied,  of  landsj  tenements,  and  hereditaments  in  the 
same  courts,  upon  writs  original  therefore  duly  pur- 
sued and  prosecuted ;  albeit  no  such  form  of  writs 
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original  out  of  the  said  Court  of  Chancery  had  there- 
tofore proceeded  or  been  awarded." 

8.  A  fine  may  be,  and  is  usually  levied  of  New  New  RWer 
River  shares,   by  the  description  of  so  much  land  2p!wms.  127. 
covered  with  water;  and  whenever  a  fine  is  necessary  wydham''^ 
to  be  levied  of  such  shares,  as  the  New  River  runs  ^"'^'  '^s-' 
through   three   counties,  (Hertford,   Middlesex,    and 
London,)  there  must  be  three  several  fines,  one  being 
necessary  for  each  county. 

9.  We  have  seen  that,  in  equity,  where  money  is  cove-  But  not  money 
nanted  or  directed  to  be  laid  out  in  the  purchase  of  land,  [„  \^^l'^  °"^ 
such  money  is  considered  as  land ;  but  still  a  fine  can-  '^^^l'  \  1; 
not  be  levied  of  it,  until  it  is  actually  invested  in  land. 

10.  With  respect  to  the  description  which  is  neces-  By  what  de- 
sary  to  be  used  in  a  writ  of  covenant,  of  those  things  ^"'p"°"' 
whereof  fines  are  levied,  it  should  be  the  same  as  is 

used  m^p?^cecipe  quod  reddat,  in  an  adversary  suit.  But 
a  fine  being  now  considered  as  a  common  assurance, 
or  conveyance  by  consent,  it  is  construed  more  favour- 
ably than  a  judgment. 

11.  An  honour  may  pass  by  the  name  of  a  manor,  or  Touch.  11. 
by  its  proper  name ;  as  de  honore  de  71,  or  de  mancrio  de 

T.  And  where  a  manor  is  demanded,  it  is  sufficient  to 
describe  it  by  its  name  and  the  county  wherein  it  is 
situate,  without  mentioning  the  vill  where  it  lies,  for 
it  may  be  out  of  any  vill,  or  extend  into  several  vills. 

12.  Where  a  manor  extends  into  several  vills,  as  A.,  B.,  idem,  13. 
and  C,  it  is  good  to  express  all  or  none  :  for  if  any  one  ^  2"'"  ^^^^' 
of  the  vills  be  omitted,  no  part  of  the  manor  situate  \\\ 

that  vill  will  pass  ;  though  a  fine  of  the  manor,  with  the 
appurtenances,  would  have  carried  the  whole  manor. 

13.  It  was  formerly  held,  that  where  a  fine  was  levied 

of  a  manor,  nothing  but  a  real  manor  would  pass,  and  Maiiet  v. 
not  a  reputed  manor.      But  it  has  long  since  been  Eiil!!^52?;()7. 
agreed,  that  a  manor  in  reputation  only  will  pass  in  a  sir  m.  Finch's 
fine  by  the  word  manor ;  and  that  when  a  fine  is  levied  6  Rep.  63. 
of  a  manor,  with  its  appurtenances,  lands,  reputed  to 
be  parcel  of  the  manor,  will  pass. 
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14.  Parsonages,  rectories,  vicarages,  or  tithes  im- 
propriate, do  not  pass  by  the  words,  the  advowson  of 
the  church  of  S.  but  by  the  words,  the  rectory  of  the 
church  of  S. ;  with  the  appurtenances.  For  the  word 
rectory  comprehends  the  parish  church  with  all  its 
rights,  glebes,  tithes,  and  other  profits  whatsoever. 
But  where  a  fine  is  levied  of  a  right  of  presentation  to 
a  church  only,  the  words  are,  of  the  advowson  of  the 
church  of  S.,  and  not  with  the  appurtenances.  And 
where  a  fine  is  levied  of  a  vicarage  endowed,  the  writ 
must  be  of  the  advowson  of  the  vicarage  of  S.,  and  not 
with  the  appurtenances.  And  where  there  is  no  vicarage 
endowed,  it  must  pass  under  the  words,  the  advowson 
of  the  church  of  S. 

15.  It  is  now  held,  that  where  the  word  land  stands 
alone  it  will  extend  to  arable,  meadow,  and  pasture. 
But  it  should  be  demanded  by  the  certain  measure  of 
its  quantity,  according  to  the  usual  mode  by  which  it 
is  measured  ;  as  an  acre,  oxgang,  hide,  rood,  kc.  and 
by  the  names  which  are  usually  given  to  the  different 
kinds  of  land  ;  as  arable,  meadow,  pasture,  &c. 

IG.  Where  a  fine  was  levied  of  a  certain  number  of 
acres  of  land,  it  became  a  question  whether  the  acres 
were  to  be  considered  as  customary  acres,  or  accord- 
ing to  the  statute  Dc  terris  mcusuramUs ;  nor  does  it 
appear  how  the  case  was  determined.  But  Lord  Coke 
mentions  a  case  where  it  was  adjudged,  that  in  a  com- 
mon recovery  of  a  certain  number  of  acres  of  land,  they 
should  be  estimated  according  to  the  customary  and 
usual  measure  of  the  country,  and  not  according  to  the 
statute  De  tains  mensurandis. 

17.  The  particular  vill  or  hamlet,  town,  hundred 
and  county  in  which  the  lands  lie,  ought  to  be  men- 
tioned in  the  fine.  And  where  a  fine  was  intended  to 
be  levied  of  lands,  lying  in  two  vills,  and  one  of  the 
vills  only  was  mentioned  in  the  writ,  it  was  held,  that 
the  lands  lying  in  the  other  vill  did  not  pass. 

18.  Upon  a  special  verdict  it  appeared,  that  there 
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were  two  vills,  Walton  and  Street,  in  the  parish  of 
Street.  A  fine  was  levied  of  certain  lands  in  Street ; 
and  whether  the  lands  in  Walton  passed  by  that  fine, 
was  the  question. 

It  was  adjudged  that  they  did  not  pass  ;  for  Street 
being  a  distinct  vill,  and  so  found  by  the  verdict, 
although  the  parish  of  Street  comprehended  them 
both,  yet  the  lands  in  Walton  were  not  comprised  in 
the  fine.  But  if  the  fine  had  been  levied  generally 
of  lands  in  the  parish  of  Street,  then  all  had  well 
passed. 

19.  If  a  fine  be  levied  of  lands  in  A.,  and  the  party 
has  also  lands  in  B.,  yet  if  the  constable  of  A.  is  also 
constable  of  B.,  all  the  lands  shall  pass  ;  for  in  such 
cases  both  places  constitute  the  same  vill. 

20.  Upon  a  special  verdict  it  appeared,  that  a  fine  WaWron  v. 
had  been  levied  of  all  the  cognizor's  land  in  A.,  and  i°Mod?78. 
that  he  had  lands  in  B. ;  that  a  tithingman  was  ap-  *  ^'"**  ^^^' 
pointed  in  B.,  but  that  the  constables  of  A.  exercised 

their  authority,  not  only  in  A.,  but  also  in  B. 

Lord  Holt  said,  one  parish  might  contain  three  vills. 
The  parish  of  A.  may  contain  the  vills  of  A.,  B.,  and 
C.  ;  that  is,  where  there  were  distinct  constables  in 
every  one  of  them.  But  if  the  constable  of  A.  ran 
through  the  whole,  then  was  the  whole  but  one  vill  in 
law  ;  or  where  there  was  a  tithingman,  it  might  be  a 
vill ;  but  if  the  constable  ran  through  the  tithing,  then 
it  was  all  one  vill.  He  knew  where  3  or  4000/.  a  year 
had  been  enjoyed  by  a  fine  levied  of  land  in  the  vill  of 
A.,  in  which  were  five  several  hamlets,  in  which  were 
tithings,  but  the  constable  of  A.  ran  through  them  all; 
and  upon  that,  it  was  held  good  for  all.  There  was  a 
case  of  the  constable  of  Blandford  Forum,  wherein  it 
was  held,  that  if  he  had  a  concurrent  jurisdiction  with 
all  the  rest  of  the  constables,  the  fine  would  have 
passed  the  lands  in  all.  In  some  places  they  had 
tithingmen  and  no  constables. 

21.  A  fine  may  be  levied  of  a  close  or  rnessuage  by 
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a  known  name,  without  any  mention  of  the  vill  or 
hamlet  in  which  it  lies. 

22.  In  trespass,  the  question  was,  whether  a  fine 
might  be  levied  of  a  close,  by  a  known  name  in  a  vill, 
without  any  mention  of  the  vill  or  hamlet  in  which  it  lay. 

It  was  adjudged,  that  the  fine  was  good  enough  ; 
for  it  was  but  the  agreement  of  the  parties,  which 
being  recorded,  although  there  was  neither  vill  nor 
hamlet  mentioned  wherein  it  lay,  it  was  good.  And 
notwithstanding  it  was  objected,  that  r  pnecipe  ought 
to  be  in  a  village  or  hamlet,  or  place  known  out  of  a 
village  or  hamlet,  as  appeared  by  all  pleadings  ;  for  if 
the  place  known  was  within  a  vill  or  a  hamlet,  the 
precipe  ought  to  be  brought  accordingly  ;  yet  it  was 
answered,  that  this  was  true  in  ^  prcecipc  or  other  writ 
to  which  the  defendant  was  to  answer  ;  but  this  being 
but  a  concord  and  agreement  of  the  parties,  and  no 
exception  taken,  but  the  fine  drawn  and  passed,  it  was 
good. 

23.  It  was  found  by  special  verdict,  that  John 
Easton,  being  tenant  in  tail  of  a  certain  messuage  and 
lands  called  Easton's,  lying  in  Bishop's  Morchard, 
levied  a  fine  thereof,  by  the  name  of  a  messuage  and 
200  acres  of  land  ;  50  acres,  &c.  in  Essington,  Eas- 
ton, and  Chilford  ;  and  that  there  was  not  any  vill  or 
hamlet  or  place  known  by  the  name  of  the  messuage 
or  tenement  called  Easton's,  out  of  the  vills  or  ham- 
lets ;  and  that  none  of  the  said  tenements  were  in  Es- 
sington or  Chilford. 

The  question  was,  whether,  upon  this  matter  found, 
a  fine  levied  of  lands  in  places  known  in  a  vill,  not 
mentioning  the  vill  or  hamlet  where  the  lands  are, 
was  good. 

All  the  Judges  were  of  opinion  that  the  fine  was 
good  ;  because,  being  but  an  assurance,  it  was  to  be 
taken  favourably. 

24.  The  word  tenement  is  not  a  sufficient  descrip- 
tion of  any  thing  whereof  a  fine  is  levied  ;  for  a  tene- 
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ment  may  consist  of  a  messuage,  land,  or  any  other 
thing  which  lies  in  tenure.  And  there  is  an  instance 
where  a  fine,  levied  of  two  tenements,  Avas  reversed 
by  writ  of  error. 

25.  In  the  case  of  an  ambis-uitas  latens  in  the  de-  vide  Tit.  32. 

•  .     1  c   19 

scription  of  the  things  whereof  a  fine  is  levied,  an  Giib.*Er.  sa,- 
averment  is  admitted  to  explain  it.     Thus  if  a  person  3M°^-233- 
has  two  manors,  which  are  both  known  by  the  name 
of  Dale,   and  he  levies  a  fine  of  the  manor  of  Dale 
generally,  circumstances  may  be  given  in  evidence  to 
prove  which  manor  was  intended  to  pass  by  the  fine. 

26.  A  fine  does  not  ascertain  but  only  comprises  Tit.  32.  c  12. 
the  lands  whereof  it  is  levied  ;  so  that  it  is  in  all  cases 
extremely  proper  to  have  a  declaration  of  uses,   in 

order  that  the  precise  lands  comprehended  in  the  fine, 
and  intended  to  pass  by  it,  may  be  ascertained. 

27.  There  are  frequent  instances  of  tenants  in  fee  2  Atk. 241. 
simple,  who,  in  levying  fines,  insert  more  parcels  of  138. 
land  than  do  actually  belong  to  them ;  in  which  case 

Lord  Hardwicke  says,  a  court  of  equity  will  restrain 
the  operation  of  the  fine  to  such  lands  as  do  really 
belong  to  the  parties. 


CHAP  VII. 

Amendment  of  Fines. 


2.  Original  Writ. 
7.  Entry  of  the  King's  Silver. 
9.  Proclamations. 
13.  Description  of  the  Property. 


24.  Names    of  the   Parties   not 

amended. 
27,  A  Fine  of  one  Term  will  not 

he  altered  to  another. 


Sectiox   1. 

Fines  being  now  considered  as  common  assurances, 
made  with   the  consent  of  the  parties,  the  Court  of 
Common   Pleas,   upon  the   authority   of  the   statute 
8  Hen.  VI.  c.  12.  by  which  the  Judges  are  authorized- 
to  reform  and  amend  all  misprisions  of  clerks  in  re- 
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cords,  has  frequently  permitted  fines  to  be  amended; 
where  any  palpable  mistake  or  misprision  has  been 
made  by  the  officers  of  the  court,  in  the  entry  of  the 
King's  silver,  the  proclamations,  or  the  description  of 
the  lands, 
otigmai writ.  2.  The  Judges  have,  in  some  instances,  even  di- 
rected the  original  writ,  upon  which  a  fine  had  been 
levied,  to  be  amended.  But  the  propriety  of  such 
amendment  seems,  from  some  modern  determinations, 
to  be  extremely  doubtful. 
Gage's  case,*  3.  A  Writ  of  crror  was  brought  to  reverse  a  fine, 
5  Rep.  45.  b.  ^^^  ^^^  exxov  assigucd  was,  that  the  writ  of  covenant 
bore  teste  the  24th  of  April,  returnable  quind.  jmsch. 
which  was  the  14th  of  April,  so  that  the  return  was 
before  the  teste. 

It  was  resolved  by  the  whole  Court,  that  the  writ 

should  be  amended,  because  fines  were  nothing  more 

than  common  assurances,  entered  into  with  the  mutueJ 

consent  of  the  parties.     This  case  is  however  said  to 

be  totally  misreported ;  and  the  doctrine  there  laid 

down,  that  an  original  writ  may  be  amended,  has  been 

contradicted  by  the  following  determination. 

Pembroke  v.         4.  Lord  Pembroke  petitioned  the  House  of  Lords 

1  sa[k"52.       for  a  bill  to  set  aside  an  amendment  made  in  a  fine, 

Holt,  sy.        levied  in  the  Court  of  Great  Sessions  in  Wales. 

It  was  referred  to  the  Judges  whether  the  fine  was 
amendable  in  those  particulars,  in  which  it  had  been 
amended  ;  and  whether  such  amendments  were  war- 
ranted by  law.  One  of  the  amendments  was  in  the 
original  writ,  which  had  been  tested  six  months  after 
the  dedimus  for  the  caption. 

Lord  Holt  certified  the  opinion  of  the  Judges  to  be, 
that  the  writ  of  covenant,  being  an  original  writ,  was 
not  amendable,  either  by  the  common  law,  or  by  any 
statute.  That  neither  the  14  Edw.  III.  nor  the  8  Hen. 
VI .  warranted  such  an  amendment.  That  as  to  this  pur- 
pose there  was  no  difference  between  adversary  actions 
and  amicable  ones  ;  for  no  Court  could  amend  a  mis- 
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take  in  a  deed,  which  was  as  much  a  common  assu'  Cook  v.  — 

r.  T     ^  r^  ■>  •  t     ^  Taunt,  644. 

ranee  as  a  fine  ;  and  that  Gage  s  case  was  misreported, 
and  was  not  law. 

5.  In  Lord  Raymond's  Reports,   it  is  said  by  Mr.  Voi.  2.  loee. 
Justice  Powell,  that  the  teste  of  an  original  writ  was 

not  amendable  ;  that  it  was  so  resolved  by  the  House 
of  Lords,  with  the  concurrent  opinion  of  all  the  judges, 
upon  consideration  of  Gage's  case,  in  the  case  of  Lord 
Jefferies  ;  and  a  judgment  given  in  Wales  upon  the 
authority  of  that  case,  was  reversed  ;  and  upon  that 
occasion  the  record  of  Gage's  case  was  searched  for, 
and  found  not  to  warrant  the  report.  And  Lord  Holt 
said,  the  record  of  Game's  case  was  in  Coke's  Entries,  giu  v.  Veates, 

^       '  ,  ,-1  />.i4  Taunt.  708. 

Tit.  Error,  p.  9.  250.,  where  the  judgment  ot  the 
Court  was  contrary  to  the  report ;  for  the  writ  was 
not  amended,  but  the  fine  reversed. 

6.  In  a  late  case  the  Court  of  Common  Pleas  refused  Lindsay  v, 

t>  ■         (-  1  •    1  Gray,  2  BIgck. 

to  amend  the  return  oi  a  writ  ot  covenant,  on  which  a  r.  1013. 
fine  had  been  levied  ;  because  the  deed  of  uses  was 
suspicious,  the  fine  having  been  taken  from  a  dying  Vide  Cross  v. 
woman.     But  Sir  W.  Blackstone  observes,  that  thcc.  6.' 
Court  gave  no  opinion  as  to  the  propriety  of  such  an 
amendment,  in  a  fair  case. 

7.  A  mistake  of  a  clerk  in  the  entry  of  the  King's  .^"^''yo^'^e 

*'  ^       Kinjj  s  silver, 

silver  will  be  allowed  to  be  amended. 

8.  Husband  and  wife  being  seised  of  the  manor  of  ^o^un's  case, 

5  Rep,  43, 

Empoles,  levied  a  fine  thereof,  by  the  name  of  the 
manor  of  Empoles,  and  of  a  great  number  of  acres  of 
land,  meadow,  &;c.  according  to  the  common  form  of 
fines  ;  and  the  manor  and  tenements  were  valued  at 
twenty  marks  jKr  annum,  so  that  the  fine  in  the  hana- 
per  was  1/.  <ds.  Sd.,  and  therefore  the  King's  silver,  or 
post-fine,  amounted  to  forty  shillings. 

The  clerk  made  the  entry  of  the  King'silver  in  this 
form  : — Nic/i.  Bohiin  dat  domince  regime  AQs.  pro  licen- 
tid  concordandi,  8^c.  inplacito  conventionis  of  so  many  acres 
of  land,  meadow,  kc.  omitting  the  manor  ;  and  error 
being  assigned  on  this  point,  because  the  King's  silver 
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was  not  mentioned  to  be  paid  as  well  for  the  manor 
as  for  the  other  tenements,  it  was  resolved  by  all  the 
judges,  that  the  roll  of  the  entry  of  the  King's  silver 
should  be  amended,  according  to  the  writ  of  covenant, 
the  note,  the  foot,  and  certificate  of  the  judges,  in  these 
words — Dc  mancrio  dc  Empales  eum  'pertineutiis  ac,  c^t. 
which  were  omitted  through  the  negligence  of  the 
clerk ;  for  it  appeared  that  the  whole  sum  was  paid, 
as  well  for  the  manor,  as  for  the  residue  of  the  tene- 
ments, so  that  no  prejudice  was  done  to  the  Queen. 

9.  The  proclamations  in  a  fine  may  also  be  amended ; 
even  after  a  writ  of  error  has  been  brought,  in  which 
the  defect  in  the  proclamations  was  assigned  for  error. 

10.  Thus  the  proclamations  which  were  endorsed  on 
the  foot  of  a  fine,  were,  pending  a  writ  of  error,  allowed 
to  be  amended,  according  to  the  proclamations  on  the 
note  of  the  fine,  remaining  with  the  chirographer.  And 
in  another  case  the  proclamations  of  a  fine  were  allowed 
to  be  amended,  after  a  writ  of  error  had  been  brought, 
in  which  that  circumstance  was  assigned  for  error. 

11 .  So  where  a  mistake  had  been  made  in  the  third 
proclamation,  on  the  foot  of  the  fine,  and  the  fourth 
proclamation  was  altogether  left  out :  but  it  appear- 
ing that  the  proclamations  upon  the  record  remaining 
with  the  chirographer,  and  in  the  book  of  the  chiro- 
grapher, were  properly  made  ;  it  was  adjudged  that 
the  errors  in  the  proclamations  should  be  amended. 

12.  In  the  same  manner  where  a  fine  was  levied  in 
Mich.  11  Eliz.  and  the  proclamations  endorsed  by  the 
chirographer  were  right ;  but  in  the  note  of  the  fine 
delivered  to  the  cu.stos  brevium,  the  second  proclama- 
tion appeared  to  have  been  made  on  the  20th  May, 
where  it  should  have  been  on  the  23d  May  :  the 
Court  held  that  it  should  be  amended ;  for  the  engross- 
ment upon  the  fine,  by  the  chirographer,  was  the 
foundation,  which,  being  right,  was  a  sufficient  warrant 
to  amend  the  other 
fine,  without  any  amendment. 


though  the  Court  held  it  a  good 
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13.  The  description  of  the  property  intended  to  be  Description  of 
comprised  in  a  fine  is  frequently  erroneous ;  and  in  ^^"^  p"^"!'"'/- 
all  such  cases  it  will  be  allowed  to  be  amended,  in 
conformity  to  the  intention  of  the  parties,  provided 

such  intention  appear  sufficiently,  either  from  the  deed 
to  lead  or  declare  the  uses  of  the  fine,  or  from  any 
other  sufficient  circumstances. 

14.  Serjeant  Pemberton  moved  to  amend  a  fine  iLd.  Raym. 
which  was  levied  of  the  manor  of  Ighfield,  where  the  ~^^' 
deed  which  declared  the  uses  was  of  the  manor  of 
Ightfield,  which  was  the  true  name.     And  it  was 
amended  accordingly. 

15.  It  appeared  to  the  Court,  after  the  examination  Tregare  v. 
of  the  plaintiif  and  deforciant,  the  inspection  of  a  fine  ^^""Ifa 
levied  between  the  parties,  and  the  deed  declaring  the 

uses  of  the  fine ;  that  by  the  omission  or  misprision  of 
the  clerk,  who  made  and  engrossed  the  p?^(Ecipe  and 
concord  of  the  fine,  he  supposed  the  lands  to  lie 
among  others  in  the  parish  of  Lanceston,  when  in  fact 
there  was  no  such  parish  in  the  whole  county  of  Corn- 
wall, but  that  it  ought  to  have  been,  in  the  parish  of 
St.  Stephen's  near  Lanceston. 

It  was  ordered  by  the  Court,  that  as  well  the  prce- 
cipe  and  writ  of  covenant,  as  all  entries  and  records  of 
the  said  fine,  should  be  amended  and  rectified,  by  in- 
serting the  words  St.  Stephens  near,  as  by  law  it  ought 
to  be  done. 

16.  So  where  a  motion  was  made  to  amend  a  fine,  Waikerv. 
by  inserting  the  word  Woorth ;  and  on  showing  cause  ^^?ta.'  ?%* 
the   rule  was   made   absolute   for   the   amendment ; 
although  it  was  objected  that  the  heirs  at  law  would 

be  prejudiced  by  the  amendment.  But  the  Court 
said,  they  could  not  take  notice  whether  it  would  be 
prejudicial  to  the  heir  at  law  or  not ;  as  it  was  the  duty 
of  the  Court  to  make  the  fine  agreeable  to  the  deed  of 
uses,  and  to  the  intention  of  the  parties. 

17.  Two  fines  of  land  in  the  island  of  Antigua  were  Foster  v.  Pai- 
ordered  to  be  amended,  upon  hearing  counsel  for  the  21?.°"'  ^"""' 
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cognizee,  and  the  heirs  at  law  of  the  cognizors,  who 
had  brought  writs  of  error  to  reverse  the  fines.  The 
lands  were  described  in  the  writs,  &c.  thus  : — In  in- 
sula de  Antigua  in  America,  in  partibua  transmarinis,  viz. 
in  parochia  Sanctce  Alarice  Idington  in  com.  jllidillese.v. 
The  amendment  was  by  striking  out  the  words,  in 
Amei'ica  in  partibus  transmarinis. 

Articles  of  agreement  between  the  parties  to  the 
fines,  to  convey  and  assure  the  lands  in  the  island  of 
Antigua,  were  read  :  and,  per  curiam,  the  repugnancy 
inserted  merely  through  want  of  skill,  and  which 
would  vitiate  the  fines,  must  be  rejected,  and  the  fines 
made  effectual,  that  is  in  common  form;  if  they  be  then 
insufficient,  advantage  may  be  taken  thereof. 

18.  A  fine  levied  in  1  Geo.  I.  was  ordered  to  be 
amended  according  to  the  deed  of  uses,  by  striking 
out  the  word  parochia,  and  inserting  the  word  paro- 
chiis ;  and  also  by  inserting  the  words  et  Alelmerhy. 

19.  It  was  moved  that  a  fine  levied  in  the  reign  of 
Queen  Ann  might  be  amended  by  a  deed  of  marriage 
settlement,  on  the  behalf  of  one  John  Smith,  tenant  in 
tail  under  that  settlement,  by  altering  the  name  of  a 
parish  in  the  fine  from  Coxley  to  Corley.  Upon  read- 
ing the  deed,  the  indenture  of  fine,  and  an  affidavit 
that  there  was  no  such  parish  as  Coxley  in  the  county 
where  the  lands  were,  the  Court  ordered  the  fine  to  be 
amended,  without  making  any  rule  upon  any  person  to 
show  cause. 

20.  In  a  modern  case,  where  a  deed  to  lead  the  uses 
of  a  fine  covenanted  to  be  levied,  and  which  was  levied 
accordingly,  described  the  lands  correctly  by  its 
quantities  and  occupiers,  but  stating  it  to  be  in  a 
parish  in  which  it  was  not,  the  fine  was  amended, 
though  the  heir  of  the  conusor  was  heard  in  opposition 
to  the  amendment,  which  was  to  his  disherison. 

21.  Where  one  of  the  deeds  to  lead  the  uses  of  a 
fine,  namely,  the  lease  for  a  year,  contained  the  word 
tithes,  but  the  deed  of  release  omitted  that  word ;  the 
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Court  refused  to  amend  the  writ  of  entry,  by  inserting 
the  word  tithes,  though  the  release  had  the  words, 
hereditaments  and  appurtenances  whatsoever:  and 
observed,  that  the  release  did  not  convey  all  the  he- 
reditaments described  in  the  lease,  but  only  the  here- 
ditaments belonging  to  the  messuages  and  lands  before 
described  in  the  release  itself;  and  that  tithes  were 
not  hereditaments  belonging  to  the  land,  but  were  a  ciuuerbuck 
separate  subject  of  tenure,  and  must  be  held  by  a  dif-  i"Mlrsh"406. 
ferent  title. 

22.  It  is  laid  down  by  Judge  Jenkins,  that  more  Cent. g.  ca.  45. 
acres  of  land  do  not  pass  by  a  fine,  than  the  fine  men- 
tions, although  the  indenture  that  leads  the  uses  of  it 
mentions  more  acres  than  are  in  the  fine.  I  presume, 
however,  that  a  fine  would  now  be  amended  by  in- 
creasing the  number  of  acres,  in  conformity  to  the 

deed  of  uses,  the  measure  by  which  juries  usually  Eyton  v. 

•     •  ^  ^  •        •  PI  Eyton, 

go   m   ascertaming    the   description   01    the    estates  4  Bro.  Pari. ; 
whereof  a  fine  is  levied.     But  where  the  deed  of  uses 
is  general,  the  Court  will  not  allow  the  number  of  acres 
inserted  in  a  fine  to  be  increased. 

23.  On  a  motion  to  amend  a  fine  by  increasing  the  Poweiiv. 
number  of  acres,  the  deed  of  uses  being  general,  and  2  Bine'k.  r. 
the  intent  only  proved  by  affidavit ; 

Lord  Chief  Justice  De  Grey  observed,  that  amend- 
ments anciently  were  only  of  errors  in  the  process  of 
fines,  or  mistakes  in  the  description  of  the  premises ; 
and  these  were  amended  by  other  parts  of  the  same 
record :  but  the  amendment  then  required  varied  the 
extent  of  the  premises  from  fifty  to  eighty-four  acres. 
This  indeed  might  be  done  upon  principle,  provided  it 
was  intended  by  the  parties ;  but  what  was  the  evi- 
dence of  that  intent :  the  deed  to  lead  the  uses  could 
not  be  legal  evidence  of  the  wife's  intent,  because  she 
was  not  examined  as  to  the  deed,  as  she  was  to  the 
fine ;  and  so  there  was  nothing  to  amend  by. 

Sir  W.  Blackstone  thouoht  the  deed  of  uses  suf- 
ficient  evidence  of  the  intention  of  the  parties,  and 

VOL.  V.  L 
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that  it  had  always  been  allowed  as  such,  even  m  the 
case  of  femes  covert;  Liiggins  v.  Rawlms,  Barnes. 
But  what  did  the  deed  of  uses  say  ?  it  described  no 
number  of  acres  ;  that  was  to  be  proved  by  viva  voce 
evidence,  which  was  too  dangerous.  He  could  find 
no  precedent  where  the  quantity  or  number  of  acres 
had  been  increased,  much  less  nearly  doubled,  as  in 
this  case ;  and  was  not  for  making  a  precedent,  which 
would  give  such  an  inlet  to  fraud. 

24.  An  error  in  the  spelling  of  the  names  of  the 
parties,  or  in  their  description,  would  probably  be 
amended ;  but  in  general  the  Court  of  Common  Pleas 
will  not  allow  one  name  to  be  substituted  for  another 
in  the  record  of  a  fine. 

25.  On  a  motion  to  alter  the  name  of  the  plaintiff 
in  a  fine  from  Robert  to  John ;  on  an  affidavit,  by  the 
attorney  concerned,  that  John  Dixon  was  the  party 
meant,  who  had  purchased  a  part  of  the  estate,  and 
that  no  deed  to  declare  the  uses  of  this  fine  had  then 
been  executed :  the  Court  thought  that  this  was  equi- 
valent to  a  new  fine;  and  refused  the  motion. 

26.  A  motion  was  made  to  amend  a  fine,  by  altering 
the  surnames  of  the  deforciants  in  the  writs  of  covenant 
and  clediimi.s  potcstatem,  and  in  the  prcecipe  and  concord 
acknowledged  by  them,  and  at  the  several  offices 
through  which  they  had  passed,  from  Wood  to  Motley; 
and  that  the  chirographer  should  be  ordered  to  deliver 
up  such  writs,  &c.  for  the  above  purpose.  An  affidavit 
was  produced  of  the  attorney  who  was  employed  to 
pass  the  fine  three  years  before,  and  of  the  deforciants 
themselves;  the  former  of  whom  stated,  that  at  the 
time  he  was  employed  to  pass  the  fine,  and  through 
the  whole  of  the  transaction,  he  understood  the  names 
of  the  deforciants  to  be  Wood,  and  accordingly  in- 
serted that  name  instead  of  Motley,  which  he  then 
found  to  be  their  real  names,  in  the  writ  of  covenant ; 
and  that  they,  being  illiterate  persons,  only  put  their 
mark,  and  did  not  discover  the  mistake.    The  defor- 
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ciants  stated  that  the  fine  was  read  over  to  them,  and 
they  understood  it,  but  did  not  discover  the  mistake 
which  had  been  made  with  respect  to  their  names. 

Lord  Alvanley  said,  this  was  an  application  to  amend 
a  fine,  by  inserting  the  names  of  Motley  and  wife,  in- 
stead of  Wood  and  wife.  It  was  not  sworn  that  the 
parties  at  the  time  the  fine  was  passed  were  as  well 
known  by  one  name  as  the  other,  or  even  that  they 
were  known  by  the  name  of  Wood  at  all ;  and  the 
Court  was  desired  to  make  the  amendment,  without 
any  reason  given,  why  one  name  was  put  for  the  other. 
The  consequences  of  such  an  amendment  must  be 
obvious  to  every  body.  Suppose  an  ejectment  brought, 
and  a  search  made  for  a  fine  and  none  found,  and  then, 
when  the  parties  came  to  trial,  a  fine  is  produced, 
which  escaped  the  search  because  the  name  had  been 
changed.  These  amendments  ought  not  to  be  made, 
except  in  cases  where  the  alteration  was  of  such  a  na- 
ture as  that  no  one  could  be  misled  by  it.  He  would 
go  further  and  say,  that  if  the  Court  of  Common  Pleas 
had  allowed  such  an  amendment  as  was  then  applied 
for,  he,  as  Master  of  the  Rolls,  would  not  have  g-ranted 
a  new  writ  of  covenant. 

The  other  Judges  concurred,  and  the  motion  was  V"'^  ^it.  36. 

-  Recovery,  c.  6. 

refused. 

27.  Although  the  Common  Pleas  will  allow  a  fine  a  fine  of  one 

.  term  will  not 

to  be  amended  m  matters  of  form :  yet  where  a  fine  is  te  altered  to 
recorded  of  one  term,  that  Court  will  not  alter  it,  by 
making  it  a  fine  of  another  term. 

28.  A  fine  was  taken  on  the   1st  October  1770,  ^^ath  r. 
10  Geo.  III.  and  acknowledged  before  commissioners    2  Black.' r. 
in  which  Sir  J.  Eardly  Wilmot,  then  Lord  Chief  Justice  wiison  on 
of  the  Court  of  Common  Pleas,  and  others,  were  cog-  ^'""'^^* 
nizors,  which  was  passed,  engrossed,  and  recorded  as 

a  fine  of  the  preceding  Trinity  term.     Sir  J.  E.  Wil- 
mot had  nothing  in  the  lands,  until  a  few  days  before  • 
he  acknowledged  the  fine ;  and  therefore  in  the  deed  to 
lead  the  uses  thereof,  it  was  covenanted  by  the  parties, 

L2 
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that  the  fine  should  be  levied  as  of  the  Michaelmas 
term  next  ensuing-  the  acknowledgment  thereof;  but 
by  mistake  the  fine  was  recorded  as  of  the  preceding 
Trinity  term. 

Upon  producing  the  deed  to  lead  the  uses  of  the 
fine,  and  showing  the  mistake,  it  was  moved  that  the 
fine  might  be  altered,  and  made  a  fine  of  Michaelmas 
term;  according  to  the  covenant  in  the  deed  of  uses; 
but  Lord  Chief  Justice  De  Grey,  and  the  whole  court 
observed,  that  this  was  not  a  motion  to  amend  a  fine, 
but  to  make  a  new  fine :  for  Sir  J.  Wilmot  having 
nothing  in  the  lands  at  the  time  when  the  fine  was 
levied  and  recorded,  it  could  only  operate  as  a  bar  to 
himself,  and  those  claiming  under  him ;  so  that  the 
granting  of  this  motion  might  prejudice  the  rights  of 
strangers. 

The  motion  was  refused. 


CHAP.  VIII. 


Effect  of  Fines  at  Common  Law,  and  hi/  the   Statutes 
18  c^'  27  Edw.  I.  and  34  Edic.  III. 


Effect  of  a  fine 
at  corr.monlaw. 


2.  Effect  of  a  Fine  at  Commoii 

Law. 
9.  Statute  Demodolevandi fines. 


13.  Statute  Definibus  levatis, 
17.  Statute  of  Nonclaim. 


Section  1. 

Having  stated  the  various  circumstances  which  are 
necessary  to  the  levying  a  fine,  I  shall  now  proceed 
to  investigate  the  several  effects  with  which  it  is  at- 
tended. 

2.  By  the  common  law  all  judgments  given  by  the 
superior  courts  of  justice  were  allowed  to  have  the 
utmost  force  in  determining  the  rights  of  the  con- 
tending parties ;  now  a  fine  being  considered  as  a 
composition  of  a  suit  actually  commenced,  and  the 
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concord  of  a  fine  coming  in  lieu  of  the  sentence  which 
would  have  been  given,  in  case  the  parties  had  not 
agreed  to  terminate  the  suit  in  that  manner,  it  was  al- 
lowed to  have  the  same  force  and  effect  as  a  judgment 
regularly  given  in  a  real  action. 

3.  This  idea  seems  also  to  have  been  adopted  from 

the  civil  law ;  for  it  is  said  in  Justinian's  Code — Non  cod.  wh.  2. 

minorem  auctoritatem  transactionum  qiiam  rerinn  jiidica-  ^''*  ^'  '*  ^^' 

toiiim  esse  recta  ratione  placuit.    And  the  rule  laid  down 

by  modern  civilians  is — Trausactio  inter  ipsos  transin-  Vin.de  Trans. 

gentes  eandem  vim  habet  qiiam  res  judicata ;  et  p}^opterea,  ^•^•"•3- 

cai(sa  transactio}ie  decisa  et  finita,  non  magis  quani  sen- 

tentia  retractatur  ;  nee  alioqid  nnllus  sit  Utiumjinis. 

4.  The  delivery  of  possession  by  the  sheriff,  after  a 
fine  was  levied  in  pursuance  of  the  writ  of  habere  fa- 
cias seisinam,  v/hich  issued  for  that  purpose,  being 
equal  in  point  of  notoriety  to  the  ceremony  of  livery 
of  seisin,  it  was  therefore  established,  that  a  fine  not 
only  transferred  the  possession,  but  also  the  right  of 
possession.  It  does  not,  however,  take  away  the  right 
of  entry  of  those  who  have  a  title  to  the  land,  except 
in  some  particular  cases,  which  will  be  noticed  here- 
after. 

5.  A  final  judgment  in  a  writ  of  right,  and  a  chiro- 
graph of  a  fine,  M^ere  originally  considered  as  perfect 
bars  to  all  claims  whatever,  from  the  moment  they 

were  completed.  Thus  Madox  has  transcribed  a  re-  Fmnui.  Diss, 
cord  of  10  Rich.  I.  where  Roger  de  Wermedale  was 
impleaded  for  lands,  of  which  a  fine  had  been  levied ; 
and  it  was  adjudged  that  he  should  hold  the  lands  in 
peace;  and  that  none  of  the  said  persons  could  right- 
fully implead  him,  as  they  were  in  patria  when  the  fine 
was  levied,  and  made  no  claim. 

Recordatiim  est  per  eosdem  barones  quod  post  finem  et 
concordiam  factum  inter  prwdiclns  Matildam  et  Rogerum, 
^X'.  tra.rerunt  pra'dictum  Rogerum  in  placitum  de  tenc- 
mento  quod  annotatur  in  rotulo  precedente.  Et  quod  judi- 
cium fuit,  quod  Roger  us  teneat  in  pace  toionentum  pra- 
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dictum,  sicut  continetur  in  cyrograpJio  facto  inter  ipsum  et 
pra  dictam  JMatildam ;  ct  quod  nullu.s  prcrdictorum  poterit 
eum  implacitarc,  e.v  quod  ipsifuevunt  in  patria  quandojinis 
ilk  factusfuit,  et  7ion  ])osuenmt  clameum  aliquod  in  terra 
ilia,  sicut  prcedictus  llogerus  contra  cos  dixit  in  curia 
regis  in  placito,  ct  ipsi  hoc  mm  dcfcndcrunt. 

C.  The  effect  of  a  judgment  or  fine  continued  to  be 
the  same  wlien  Bracton  wrote,  and  he  justifies  it  upon 
the  principle  that  sufficient  time  was  given,  both  in  a 
real  action,  and  the  passing  a  chirographum,  for  all 
those  who  had  any  right  to  make  their  claim. 

rract,  43G.  a.  Et  scicndum  quod  statim  in  ipso  placito  et  factione  cyro- 
graphi,  ve  I  ante  judicium,  si  presens  fuerit  in  curia,  vel  si 
in  patria,  vel  in  regno,  infra  quatuor  maria,  nee  allegarc 
poterit  ignorantiam,  nisijustum  intervenerit  impedimentuni, 
nee  ultcrius  audiri  debet  (ut  videtur)  quia  terminum  habct 
ad  minus  unius  me?isis  (secundum  communem  provisione7?i 
regni)  infra  quern  veniix  potest  conunode  post placitum  mo- 
tum,  quocunque fuerit  in  regno,  infra  quatuor  maria;  quia 
quilibet  implacitatus  debet  habere  summonitioncm  15  dierum 
ad  minus,  qucc  rationabilis  did  poterit  sunimonitio ,  nee  con- 
ceditur  alicui  cijrographum  p?imo  die  litigii,  sed  habebit 
a  Hum  diem  per  spatium  15  dierum  ad  minus  ad  capiendum 
cijrographum  suum,  ut  infra  totum  illud  tempus possit  qui 
jus  habuerit,  opponere  clameum  suum. 

7.  A  considerable  alteration  was  however  made  in 
this  respect  some  time  in  the  latter  end  of  the  reign  of 
Hen.  TIL  or  the  beginning  of  that  of  Edw.  I.  For  in 
the  time  of  this  latter  prince,  all  persons  were  allowed 
a  year  and  a  day  to  claim  against  a  judgment  or  fine. 

Lib.  6.  c.  53.     Thus  Flcta  says — E.vcipere  enim  poterit  ienens  e.v  taci- 

turnitate  petentis,  vel  alicujus  antecessoris  sui,  ut  si  subticu- 

erint  cum  viderint  dejure  suo  litigare,  velfinalem  concordiam 

facere,  et  clameum  suum  infra  annum  et  diem  non  ap- 

posuerint. 

But  if  no  claim  was  made  within  that  period,  a  fine 
then  became  a  perpetual  bar  to  all  persons  whatever; 
so  that  a  fine  was  a  mode  of  acquiring  lands,  which 


Title  XXXV.     Fine.     Ch.  viii.  §  8,  9.  151 

after  a  certain  time  secured  the  title  of  the  purchaser 
against  every  kind  of  claim. 

8.  The  necessity  of  some  kind  of  assurance  of  this  2inst.  713. 
nature  seems  to  have  been  very  early  felt ;  for  it  is  a 
maxim  of  the  highest  antiquity  in  our  law,  that  all 

sales  of  personal  property,  in  an  open  fair  or  market, 
are  not  only  good  and  valid  between  the  contracting 
parties,  but  are  also  binding  on  all  strangers  who  have 
any  right  to  the  thinQ:s  thus  sold.     And  Lord  Coke,  Co.  Read.  1. 

^    -r^  T      o,        n  ^Doct.  &Stud. 

and    the    author    of  Doctor   and    Student,  were   01  Dial.  i.e. 23. 
opinion  that  the  validity  of  a  sale  in  an  open  market, 
and  its  efficacy  in  binding  the  rights  of  strangers,  was 
extended  to  a  fine,  for  the  security  of  those  who  v/ere 
in  possession  of  lands.  * 

9.  The  utility  of  fines,  and  the  propriety  of  allowing  statute  De 

„.  •Til  i  "^^''^  levandi 

them  the  utmost  force  m  securmg  landed  property,  fines. 
produced  the  statute  18  Edw.  I.  st.  4.  usually  called 
the  statute  De  modo  levandi  fines ;  which  was  made  for 
the  sole  purpose  of  ascertaining  the  manner  in  which 
fines  should  in  future  be  levied,  and  of  declaring  their 
effect.  This  statute,  after  regulating  the  forms  which 
were  to  be  pursued  in  the  passing  of  fines,  proceeds 
thus : — *'  And  the  cause  wherefore  such  solemnity 
ought  to  be  observed  in  levying  a  fine  is,  because  a  fine 
is  so  high  a  bar,  and  of  so  great  a  force,  and  of  so 
strong  a  nature  in  itself,  that  it  concluded  not  only 
such  as  are  parties  and  privies  thereto,  and  their  heirs, 
but  all  other  persons  in  the  world,  being  of  full  age, 
out  of  prison,  good  memory,  and  within  the  four  seas, 
the  day  of  the  fine  levied ;  if  they  make  not  their  claim 

*  The  law  hath  ordained  the  Court  of  Common  Pleas  as  a  market  overt 
for  assurances  of  land  by  fine ;  so  that  he  -who  will  be  assured  of  his  land, 
not  only  against  the  seller,  but  all  strangers,  it  is  good  for  him  to  pass  it  in 
this  market  overt  by  fine.  3  Rep.  78.  i.  For  as  the  common  law  hath 
provided  a  sure  and  safe  way  to  acquire  and  get  the  property  of  goods  by 
sale  in  market  overt,  so  also  the  common  law  hath  ordained  a  sure  manner 
of  conveyance  for  the  purchaser  of  lands,  which,  as  our  statute  saith,  was 
by  fine.     Co.  Read.  1. 
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of  their  action  within  a  year  and  a  day,  on  the  foot  of 
the  fine." 
Rot.  Pari.  10.  In  the  next  year  after  this  statute  was  made, 

isio.  i.voi*.  1.    there  is  a  very  strong  instance  of  the  same  principle  to 
^'  ^^'  be  found  in  the  Rolls  of  Parliament.    The  King  having 

seized  on  the  manor  of  Sobbirs,  for  his  year,  day,  and 
waste,  on  account  of  a  felony  committed  by  Thomas 
de  Weyland,  Margery  the  wife  of  the  said  Thomas, 
and  Richard  his  son,  petitioned  the  King  to  be  imme- 
diately restored  to  the  manor  ;  because  they  had  been 
enfeofted  jointly  with  the  said  Thomas  for  their  lives, 
as  well  by  a  charter  as  by  a  fine  levied  in  the  King's 
Court,  which  they  produced ;  and  as  Thomas  de  Wey- 
land was  only  seised  for  life,  they  contended  that  the 
King  was  not  entitled  to  the  year,  day,  and  waste,  nor 
the  lord  of  the  fee  to  a  forfeiture.  This  case  was  so- 
lemnly discussed  in  Parliament,  where  it  was  deter- 
mined, that  in  consequence  of  the  fine,  the  manor  was 
not  forfeited;  and  in  this  judgment  is  the  following 
2in5t.  511.  remarkable  passage :  Nee  in  regno  isto  provideatur,  vet 
sit  aliqua  securitas,  major,  sen  solemnior,  per  quam  aliquis 
vel  aViquid  station  cerfwrcm  habere  possit,  vel  ad  statuni 
suum  verijicanduni  aliquod  soleninius  testimonium  produ- 
cere,  quamjinem  in  curia  domini  regis  levatum,  qui  quidem 
Jinis  sic  vocatur,  eo  quodjinis  et  consummatio  omnium  pla- 
citorum  esse  debet,  8<;  hac  de  causa  providebatur. 

11.    The  principles  of  natural  justice  require  that 
those  who  are  disabled   from  pursuing  their  rights, 
should  not  be  bound  by  their  nonclaim ;  and  there- 
Bract.  436.  b.    fore  all  those  who  were  under  the  ag-e  of  twenty-one 

2  Inst.  516.  ...  1  J    .1 

piowd.  360.  years,  in  prison,  oi  non-sane  memory,  or  beyond  the 
four  seas,  when  a  fine  was  levied,  were  excused  from 
making  their  claim,  both  by  the  common  law,  and  by 
this  statute :  and  no  particular  time  being  prescribed 
to  them  for  pursuing  their  rights,  they  were  not  obliged 
to  make  their  claim  within  a  year  and  a  day  after  the 
removal  of  their  disabilities,  but  were  allowed  to  pro- 
secute it  at  any  subsequent  period. 
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12.  By  the  old  law,  married  women  were  not  bound 

to  make  any  claim  during  their  coverture  : — Item  e.v-  Bract.  43c.  h. 
cusatur  uj:or  qiice  sub  potest  ate  viri  supposita,  quod  cla-  piowd.  360.  ' 
meum  non  apposuerit,  licet  mitterc  possit.  But  no  saving 
or  exception  was  made  in  this  statute  for  married 
women,  because  their  husbands  were  always  supposed 
to  be  capable  of  claiming  for  them.  However,  if  the 
husband  were  within  age  at  the  time  when  a  fine  was 
levied,  although  the  wife  was  full  age,  still  the  infancy 
of  the  husband,  whose  province  it  was  to  make  the 
claim,  saved  the  right  of  the  wife  for  ever. 

13.  In  the  case  of  a  recovery  in  a  writ  of  right,  or  of  the  statute 
fine  executory,  the  recovery  and  fine  must  have  been  ^jfji^"'^"'^^' 
executed,  and  the  possession  delivered  to  the  recoveror 

or  cognizee,  otherwise  they  were  no  bar  whatever ;  co.  Read.  14. 
because,  until  there  was  a  transmutation  of  possession,  piowd.m 
strangers  were  not  presumed  to  have  any  notice  of  the 
alteration  of  property,  and  therefore  were  not  obliged 
to  put  in  their  claim. 

14.  This  rule  gave  rise  to  a  great  number  of  suits  co.Read.  ib. 
by  the  maintenance  of  the  nobility  and  great  barons  ^  ^"^^'  ^^^" 
during  the  insurrections  and  civil  wars  which  hap- 
pened in  the  reign  of  Hen.  III.    Averments  that  there 

was  no  transmutation  of  possession  were  frequently 
made  against  fines ;  and  were  usually  allowed  in  the 
two  following  cases.     First,  where  a  person  seised  in 
fee  levied  a  fine  to  a  stranger,  sur  cognizance  de  droit 
come  ceo,  c^t.  and  the  cognizee  granted  and  rendered 
back  the  same  lands  to   the  cognizor  in  tail,  or  for 
years :  and  secondly,  where  a  tenant  in  tail  accepted 
a  fine  from  a  person  who  had  nothing  in  the  lands.    In 
these  cases  the  heirs  of  the  cognizor  who  were  pre- 
judiced by  such  fine,  were  allowed  to  avoid  them  by  an 
averment,  that  there  was  no  transmutation  of  possession. 
15.  To   remedy  this  inconvenience,  a  statute  was 
made  in  27  Edw.  I.  called  the  statute  Dejinibus  levatis, 
enacting  that  such  averments  should  not  thenceforth 
be  admitted. 
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16.  This  statute  also  directed,  that  the  note  of  every 
fine  should  be  read  in  the  Court  of  Common  Pleas  on 
two  certain  days  in  the  week ;  and  that  during  such 
reading,  all  pleas  should  cease. 
Of  the  statute        17.  It  lias  bccu  statcd,  that  by  the  statute  Dc  moclo 
levandi  Jincs,  all  those  who  had   any  right  to  lands, 
whereof  a  fine  was  levied,  were  obliged  to  make  their 
claim  within  a  year  and  a  day  after  the  fine  was  passed ; 
unless  they  laboured  under  some  one  of  the  disabili- 
ties specified  in  that  act.     And  it  was  determined, 
that  in  the  case  of  a  tenant  for  life,  remainder  for  life, 
Wowd.  357.     remainder  in  fee,  if  the  first  tenant  for  life  had  aliened 
35,^-   „,,       his  estate,  and  the  alienee  had  levied  a  fine,  the  re- 

1  Inst.  254.  '  .  ' 

262.  mainder-man  for  life  might  enter,  and  avoid  the  fine, 

both  as  to  himself,  and  as  to  the  remainder-man  in  fee: 
but  if  the  person  next  in  remainder  neglected  to  enter 
within  the  year  and  day,  not  only  he,  but  also  the  re- 
mainder-man in  fee,  were  for  ever  barred  ;  and  a  claim 
by  the  remainder  man,  within  the  year  and  day,  would 
not  have  saved  his  right ;  by  which  means  the  estates 
of  remainder-men  and  reversioners  were  frequently 
barred,  by  the  neglect  of  the  particular  tenants. 

18.  This  was  certainly  a  very  great  grievance,  and 
was  so  severely  felt,  that  to  remedy  it  the  statute  of 
nonclaim,  34  Edw.  III.  c.  16.  was  passed;  enacting, 
"  that  the  plea  of  nonclaim  of  fines,  which  from  thence- 
forth should  be  levied,  should  not  be  taken  nor  holden 
for  any  bar  in  time  to  come." 

19.  This  statute  was  made  in  consequence  of  a  pe- 
tition from  the  Commons,  which  is  published  in  the 

Vol.  2. 142.  Rolls  of  Parliament,  17  Edw.  III.  No.  26.— Item  que 
noncleijme  des  fines  levees  sur  rendre  en  temps  a  venir  ne 
barre  md  home  de  sa  action.  To  which  the  King  an- 
swered— II  plest  au  Roi  qdesore  cest  chose  soit  fait,  et 
qestatut  ent  soit  fait  pavis  des  grantz  et  autres  de  son 
conseil. 

20.  The  efficacy  of  fines  was  entirely  destroyed  by 
this  statute;  and  strangers  were  thereby  allowed  to 
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claim  lands  at  any  indefinite  period  of  time,  after  a  fine 
had  been  levied  of  them ;  which  must  have  been  pro- 
ductive of  very  great  inconveniences. 

21.  The  statute  of  nonclaim  is  still  in  force  with 
respect  to  fines  that  are  levied  without  proclamations. 
And  although  such  fines  are  no  bar  to  the  issue  in  tail, 
yet  when  levied  by  a  tenant  in  tail  in  possession,  they 
operate  as  a  discontinuance,  and  of  course  put  the  re- 
mainder-men or  reversioners  to  their  formedon ;  which  Tit.  2.  c  2  . 
now,  by  the  statute  21  Ja.  I.  c.  16.  must  be  brought  Tit.31. 0.2. 
within  twenty  years  after  the  right  accrues,  unless  the 
person  who  has  the  right  labours  under  any  of  the  dis- 
abilities specified  in  that  statute. 


CHAP.  IX. 

Effect  of  Fines  by  the  Statutes  1  Rich.  III.,  4  Hen.  VII. 
and  32  Hen.  VIII.,  in  barring  Estates  Tail. 


2.  Statute  of  1  Rich.  III. 

3.  Statute  of  4:  Hen.  VII. 

8.  Statute  of  32  Hen.  VIII. 

9.  Effect  of  these    Statutes    in 

barriyig  Estates  Tail. 
11.  The  Lineal  Heirs  of  the  Cog- 

nizor  are  barred. 
16.  Though  he  ivas  never  in  Pos- 
session. 
24.  Or  had  only  a  possibility  of  an 

Estate  Tail. 
27-  The  Collateral  Heirs  are  also 

barred. 
30.  Except  where    they    are    not 

privies. 
34.  Rent  Charges  are  within  these 

Statutes. 


36.  And  also  Advowsons. 

38.  And  also  Trust  Estates. 

39.  Other  effects  of  a  Fine  on  an 

Estate  Tail. 
48.  A  Fine  bars  an  Entail  before 
Proclamations. 

52.  Does   not     bar    Remainders, 

S^'c. 

53.  But  lets  in  the  Reversion. 

54.  Exceptions     in     these     Sta- 

tutes. 

56.  Effect  of  the  Warranty  in  a 

Fine. 

57.  The  Right  of  levying  a  Fine 

cannot  be  restrained. 

58.  Fines  in  inferior  Courts  no  bar 

to  Entails. 


Section  1. 

It  has  been  a  constant  remark  of  those  who  have  had 
occasion  to  trace  the  history  of  our  English  jurispru- 
dence, that  whenever  a  material  alteration  has  been 
made  in  the  common  law,  the  inconveniences  arising 
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Of  the  statute 
1  Rich,  III. 


2  Inst.  513. 


Of  the  statute 
4  Hen.  Vll. 


Ch.  2. 
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from  such  change  have  been  much  greater  than  those 
that  were  intended  to  be  remedied. 

2.  This  observation  was  perhaps  more  fully  exem- 
plified by  the  consequences  which  attended  the  statute 
of  nonclaim,  than  by  any  other  innovation  which  has 
been  attempted  in  the  common  law.  On  this  subject 
it  is  difficult  to  add  any  thing]  to  Lord  Coke's  expres- 
sion— *'  Great  contentions  arose,  and  few  men  were 
sure  of  their  possessions."  And  it  is  astonishing  that 
the  legislature  should  sufter  a  grievance  which  must 
have  been  so  universally  felt,  to  continue  so  long ;  for 
the  common  law  respecting  nonclaim  was  not  revived 
till  the  first  year  of  the  reign  of  Rich.  III.,  who  seems 
to  have  endeavoured  to  palliate  his  cruelties,  and  the  ^ 
usurpation  of  the  Crown,  by  the  many  excellent  laws 
which  he  immediately  enacted  ;  one  of  those  was  the 
statute  1  Rich.  III.  c.  7.,  by  which  the  common  law 
was  restored,  and  the  doctrine  of  nonclaim  revived. 

3.  This  act  was  soon  followed  by  the  statute  4  Hen. 
VII.;  and  as  in  this  last  law  all  the  clauses  in  1  Rich. 
III.  are  copied  almost  verbatim,  and  some  additional 
matters  are  subjoined,  the  statute  1  Rich.  III.  is  now 
become  obsolete ;  and  the  eftect  of  fines  depends  almost 
entirely,  at  this  day,  on  the  statute  4  Hen.  VII.,  for 
which  reason  it  will  be  necessary  to  examine  it  at 


large. 


4.  This  act,  after  reciting  the  last  clause  in  the 
statute  Dejinihus  levatis,  proceeds  thus: — "The  King 
our  Sovereign  Lord  considereth  that  fines  ought  to  be 
of  the  greatest  strength,  to  avoid  strifes  and  debates, 
and  to  be  a  final  end  and  conclusion  ;  and  of  such 
effect  were  taken,  afore  a  statute  made  of  nonclaim,  and 
now  is  used  to  the  contrary,  to  the  universal  trouble 
of  the  King's  subjects  ;  will  therefore  it  be  ordained, 
&c." 

The  first  section,  which  directs  the  proclamations  to 
be  made,  has  been  already  stated. 

5.  The  second  section  of  the  act  is  in  these  words  : 
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**  And  the  said  proclamations  so  had  and  made,  the 
said  fine  to  be  a  final  end,  and  conclude  as  well  privies 
as  strangers  to  the  same ;  except  women  covert,  other 
than  be  parties  to  the  said  fine,  and  every  person  then 
being  within  age  of  twenty-one  years,  in  prison,  or 
out  of  this  realm,  or  not  of  whole  mind,  at  the  time  of 
the  said  fine  levied,  not  parties  to  such  fines." 

6.  We  have  seen  that  by  the  common  law  a  fine  Ante,c.8.^2i. 
levied  of  an  estate  tail  only  operated  as  a  discontinuance 

of  it,  and  did  not  bar  the  issue  from  bringing  their 
formedon.  But  in  consequence  of  some  ambiguous 
expressions  in  this  statute,  it  was  supposed  to  enable 
tenants  in  tail  to  bar  their  issue  by  fine  :  estates  tail 
had  however  continued  so  long,  and  were  so  much 
favoured  by  the  nobility,  on  account  of  their  not  being 
forfeitable  for  treason,  that  the  judges  were  extremely 
cautious  of  putting  so  extensive  a  construction  on  it, 
especially  as  the  statute  T>e  donis  conditionaUhus  had 
expressly  declared  that  a  fine  levied  of  an  estate  tail 
should  be  void. 

7.  A  case  however  arose  in  19  Hen.  VIII.  in  which  Bro.  Ab.  tit. 
this  point  came  in  question,  before  all  the  Judges  in  Ser-  D^e^s.'i*. 
jeants'  Inn.    A  tenant  in  tail  levied  a  fine,  and  five  years  \  ^'^''  ^^^^  "' 
passed  in  his  lifetime ;  upon  his  death  a  question  arose, 
whether  his  issue  should  be  barred  by  the  fine. 

Englefield,  Shelley,  and  Coningsby,  contended  that 
the  issue  was  not  barred,  because  he  was  neither  privy 
nor  party  to  the  fine ;  for  he  claimed  the  land  from 
the  donor,  and  not  from  the  donee,  although  he  must 
convey  himself  to  the  land  by  the  father.  On  the 
other  side,  Fitzjames,  Brudenell,  Fitzherbert,  Brooke 
and  Moore,  were  of  opinion  that  the  issue  was  barred ; 
for  the  intention  of  the  makers  of  the  statute  was  that 
a  fine  should  be  a  final  end,  and  conclude  as  well 
privies  as  strangers ;  and  that  the  third  saving  only 
extended  to  strangers,  and  not  to  privies. 

8.  This  determination  appears  not  to  have  deen  en-  or  the  statute 
tirely  approved  of;  for  in  32  Hen.VIII.  a  statute  was  fs"'"*^'"' 
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made,  reciting  that  doubts  had  arisen  respecting  the 
validity  of  the  statute  4  Hen. VII.  in  barring  the  issue  in 
tail,  and  enacting  (§  1.)  "  that  all  and  singular  fines,  as 
well  heretofore  levied  as  hereafter  to  be  levied  with  pro- 
clamations according  to  the  statute,  by  any  person  or 
persons  of  full  age  of  oue-and-twenty  years,  of  any 
manors,  lands,  tenements,  or  hereditaments  before  the 
time  of  the  said  fine  levied  in  anywise  entailed  to  the 
person  or  persons  so  levying  the  said  fine,  or  to  any 
of  the  ancestors  of  the  same  person  or  persons,  in  pos- 
session, reversion,  remainder,  or  in  use,  shall  be,  im- 
mediately after  the  same  fine  levied,  engrossed,  and 
proclamations  made,  adjudged,  accepted,  deemed, 
and  taken,  to  all  intents  and  purposes,  a  sufficient  bar 
,  and  discharge  for  ever  against  the  said  person  and 
persons  and  their  heirs,  claiming  the  said  lands,  tene- 
ments, and  hereditaments,  or  any  parcel  thereof,  only 
by  force  of  such  entail ;  and  against  all  other  persons 
claiming  the  same,  or  any  parcel  thereof,  only  to  their 
use,  or  to  the  use  of  any  manner  of  heir  of  the  bodies 
of  them  ;  any  ambiguity,  doubt,  or  contrariety  of 
opinion  arisen  or  grown  upon  the  said  statute  to  the 
contrary  notwithstanding." 
Effect  of  these  Q-  Tlic  statutc  32  llen.VIII.  having  been  professedly 
rin'"e!tat"es^^'*  made  for  the  purpose  of  explaining  the  statute  4  Hen. 
tail.  Yij^  they  must  be  considered  as  forming  one  law,  by 

which  it  was  established  that  a  fine  with  proclama- 
tions, shall  bar  all  privies  and  strangers ;  and  when 
levied  of  any  manors,  lands,  tenements,  or  heredita- 
ments, entailed  to  the  persons  levying  such  fine,  or  to 
any  of  his  ancestors,  it  shall  bar  the  said  persons  and 
their  heirs,  whether  lineal  or  collateral,  claiming  by 
force  of  such  entail. 

10.  The  term  by  which  the  heirs  in  tail  are  described 
in  the  statute  4  Hen.VII.  is  that  of  privy,  which  has 
various  significations  in  law.  Sometimes  it  means  that 
connexion  which  arises  between  persons  who  have 
entered  into  a  mutual  contract  with  each  other,  as  be- 
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tween  donor  and  donee,  lessor  and  lessee,  or  else  it 
signifies  a  relationship  of  blood,  as  between  ancestor 
and  heir.  But  it  has  been  determined  that  by  force 
of  the  statute  32  Hen.  VIII.  the  word  privies  in  the 
statute  4  Hen.VII.  is  to  be  construed  to  mean  not  only- 
privies  in  blood  to  the  persons  levying  the  fine,  but  Touch,  21. ; 
also  privies  in  estate  and  title  to  the  land  whereof  the 
fine  is  levied  ;  that  is,  those  persons  who  must  neces- 
sarily derive  their  descent  through  the  cognizor  of  the 
fine,  in  order  to  make  out  their  title  to  the  estate  tail  j 
which  comprises  not  only  the  issue  of  the  cognizor, 
but  also  all  such  of  his  collateral  relations  as  derive 
their  title  to  the  estate  through  him.  And  a  person 
who  is  a  privy,  within  the  words  of  the  statute  4  Hen. 
VII.  is  an  heir  in  tail  within  the  intention  of  the  statute 
32  Hen.  VIII.     Ft  sic  e  converso. 

1 1.  It  follows  that  all  the  lineal  heirs  or  issue  in  tail  The  iineaiheirs 
of  the  cognizor  are  immediately  barred  by  his  fine,  are  barreT'^"*^ 
Thus  if  a  tenant  in  tail  in  possession  levies  a  fine,  with 
proclamations  of  the  estate  tail,  it  will  be  an  effectual 

bar  to  all  his  lineal  heirs  or  issue  in  tail ;  for  they  are 
privies  to  him  both  in  blood  and  estate,  and  can  only 
make  a  title  to  the  lands  entailed,  as  being  heirs  of  his 
body. 

12.  Husband  and  wife  being  tenants  in  special  tail,  Beaumont's 
by  gift  after  their  marriage,  the  husband  alone  levied  iss.'  s.  c.''' 

a  fine;  the  wife  survived.  It  was  determined  in  Baker t?^'^' 
18  Eliz.  and  also  in  10  Ja.  I.  that  the  fine  was  a  good  ^•"''" 
bar  to  all  their  issue ;  for  in  making  out  their  title  they 
must  necessarily  show  themselves  to  be  heirs  to  the 
father,  as  well  as  to  the  mother ;  and  therefore  they 
were  privies  both  in  blood  and  estate  to  the  cognizor 
of  the  fine.* 


*  The  authority  of  this  case  appears  doubtful ;  for  the  husband  and 
wife  took  by  entireties,  the  gift  being  after  marriage ;  and  upon  the  death 
of  the  husband,  the  whole  survived  to  the  wife,  from  whom  it  descended 
to  the  heirs  of  her  body,  who  did  not  derive  any  thing  from  their  father. 
VideTit.  IS.c.  1. 
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13.  Lord  Coke  says,  if  lands  were  given  to  the 
elder  son  and  the  heirs  of  his  body,  remainder  to  his 
father  and  the  heirs  of  his  body ;  and  after  the  father's 
death,  the  eldest  son  had  levied  a  fine  with  procla- 
mations, and  died  without  issue ;  the  second  son 
would  have  been  barred  by  the  fine :  because  the 
remainder  which  was  limited  to  the  father  and  the 
heirs  of  his  body,  having  descended  on  the  eldest  son, 
the  second  son,  in  making  out  his  title  to  this  re- 
mainder, must  convey  his  descent  through  his  elder 
brother,  by  which  means  he  would  become  a  privy  to 
him,  both  in  blood  and  estate. 

14.  The  privity  must  be  both  in  blood  and  estate, 
for  privity  in  blood  only  will  not  be  sufficient :  and 
therefore  if  lands  be  given  to  a  man,  and  the  heirs 
female  of  his  body,  who  has  a  son  and  a  daughter,  and 
the  son  levies  a  fine  and  dies  without  issue,  it  will  be 
no  bar  to  the  daughter ;  for  although  she  is  privy  in 
blood  to  her  brother,  yet  she  is  not  privy  in  estate  or 
title  to  him,  as  she  can  make  her  title  to  the  estate 
without  conveying  her  descent  through  him,  or  even 
mentioning  him. 

15.  It  follows  from  the  same  principle,  that  if  a 
tenant  in  tail  has  issue  a  daughter,  who  levies  a  fine, 
and  afterwards  a  son  is  born,  he  will  not  be  barred 
by  his  sister's  fine ;  because  he  can  make  his  title  to 
the  estate  tail,  as  heir  of  the  body  of  his  father,  with- 
out conveying  his  descent  through  his  sister. 

16.  It  is  not  necessary  that  a  person  entitled  to  an 
estate  tail  should  be  in  the  actual  possession  of  it,  in 
order  to  be  capable  of  barring  his  lineal  heirs  or  issue 
by  fine.  For  the  statute  4  Hen.  VII.  has  expressly 
excluded  parties  and  privies  from  the  averment, 
Quod  partes  Jiui.s  nihil  habuerunt ;  and  the  statute  32 
Hen.  VIII.  makes  a  fine  of  any  lands  entailed  to  the 
person  so  levying  the  same,  or  to  any  of  his  ancestors, 
a  sufficient  bar  against  such  person  and  his  heirs.  A 
fine  therefore  duly  levied,  with  proclamations,  by  a 
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person  having  the  right  of  an  intail  in  him,  will  be  a 
good  bar  to  his  issue,  although  he  had  never  entered 
on  the  estate  tail. 

17.  Lord   Zouch  broudit  a  formedon  in  the  de-  zouchv.Bam- 

°  .  ^  field, ;mep.  (38, 

scender  for  the  moiety  of  a  manor,  agamst  one  Bam-  i  Letn  75. 
field ;  who  pleaded  in  bar  that  John,  great  grandfather 
of  the  demandant,  levied  a  fine  sur  cognizance  de  droit, 
with  proclamations,  of  the  said  moiety,  which  was 
granted  and  rendered  by  the  same  fine  to  the  said 
John  and  his  heirs,  whose  estate  the  tenant  had. 
Lord  Zouch  replied,  that  at  the  time  when  the  fine 
was  levied,  and  at  all  times  after,  the  said  Bamfield 
was  seised  of  the  land  in  his  demesne  as  of  fee. .  And 
on  solemn  argument,  it  was  determined  by  all  the 
judges,  that  the  demandant,  being  heir  in  tail  to  the 
person  who  levied  the  fine,  could  not  aver  the  con- 
tinuance of  the  land  in  a  stranger ;  nor  that  partes 
Jinis  nihil  hahuerunt,  because  the  statutes  4  Hen.  VIL 
and  32  Hen.  VHI.  bound  the  estate  tail,  although 
the  person  who  levied  the  fine  was  not  then  in  posses- 
sion of  it ;  which.  Lord  Coke  observes,  was  the  first 
determination  on  this  point. 

18.  A  fine  levied  by  a  tenant  in  tail  in  remainder, 
expectant  on  an  estate  for  life,  or  an  estate  tail,  will 
be  a  good  bar  to  the  issue  of  the  person  who  levies 
the  fine. 

19.  A.  being  tenant  for  life,   remainder  to  B.  in  case  of  fines, 
tail,  reversion  to  B.  and  his  heirs;   B.  levied  a  fine  jel^k.^o/-!" 
with  proclamations  of  the  estate  tail,  during  the  life 

of  the  tenant  for  life,  and  it  was  adjudged  to  be  a 
good  bar  to  the  estate  tail,  under  the  words  of  the 
statute  32  Hen.  VIII. 

20.  If  a  tenant  in  tail  makes  a  feoffment  of  the  3  Rep.  90. «. 
estate  tail,  and  afterwards  levies  a  fine  of  it,  his  issue 

will  be  thereby  barred. 

21.  William  Kino-  the  £>•  rand  father,  being  tenant  in  Hunt  v.  King, 
tail,  enfeoffed  Richard  King,  the  father,  in  fee;  and 
afterwards,  William  King  disseised  him,    and  levied 

VOL.  V.  M 
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a  fine,  with  proclamations,  to  one  Hitchcock.  The 
father  entered,  and  the  cognizee  of  the  fine  entered 
on  him.  After  the  death  of  the  grandfather  and 
father,  the  son  brought  a  formedon  for  the  recovery 
of  the  land,  to  which  the  fine  was  pleaded  in  bar  : 
the  demandant  pleaded  the  entry  of  his  father,  and 
judgment  was  given  for  him. 

A  writ  of  error  was  brought  in  B.  R.,  and  error 
assigned  in  matter  of  law,  that  this  fine  was  a  good 
bar  to  the  issue  in  tail,  by  the  statute  32  Hen.  VUI. ; 
for  it  was  not  to  be  compared  to  a  fine  at  common 
law,  nor  to  fines  levied  by  other  persons,  because,  in 
this  case,  it  was  sufficient  that  the  fine  was  levied  by 
the  person  who  had  the  right  of  the  estate  tail  in  him, 
or  to  whom  the  land  was  entailed,  although  none  of 
the  parties  to  the  fine  had  any  estate  of  freehold  in 
possession,  remainder,  or  reversion,  in  the  land  where- 
of it  was  levied;  as  it  was  adjudged  in  the  case  of 

Ante,  §  17.      Zouch  V.  Bamficld. 

The  Court  being  of  this  opinion,  the  judgment  was 
reversed. 

3Rep.  90.  a.  22.  Although  a  tenant  in  tail  be  disseised  of  the 
estate  tail,  yet  if,  during  the  disseisin,  he  levies  a  fine 
to  a  stranger,  it  will  bar  his  issue ;  who  will  not  be 
allowed  to  plead  that  his  ancestor  was  not  seised  of 
the  estate  tail  when  he  levied  the  fine. 

Touch.  2f:.  23.  If  the  issue  in  tail  levies  a  fine  in  the  lifetime 

of  his  ancestor,  who  is  then  seised  of  the  estate  tail, 
the  ancestor  himself  may  afterwards  levy  a  fine,  and 
thereby  bar  his  issue,  and  also  the  person  to  whom  the 
issue  levied  the  fine.  So  that  in  all  cases  of  this  kind, 
it  is  understood,  that  the  tenant  in  tail  dies  without 
barring  the  estate  tail,  by  which  means  it  descends 
upon  the  issue. 

Or  had  only  a        24.  In  the  casc  of  a  lineal  descent,  the  issue  in  tail 

^sTaJe'tar^'"  may  be  barred  by  the  fine  of  his  ancestor,  though 
such  ancestor,  at  the  time  of  levying  the  fine,  had  only 
a  possibility  of  an  estate  tail,  which  never  took  effect. 
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Because  the  issue,  in  making*  out  his  claim,  must  de- 
rive his  title  and  descent  by  and  through  that  ancestor, 
which  makes  him  a  privy  to  him. 

25.  Lands  were  given  to  A.  and  his  wife  in  special  Archer^  case, 
tail.     A.  died,  leaving  issue,  a  son,  who  disseised  his  Hob.''333!"' 
mother,  and  levied  a  fine  with  proclamations. 

It  was  resolved  by  all  the  Judges,  that  this  fine  was 
a  good  bar  to  the  issue  of  the  son  ;  although  the  son, 
at  the  time  when  he  levied  the  fine,  had  only  a  pos- 
sibility of  an  estate  tail,  his  mother  being  then  alive. 
For  the  statute  32  Hen.  VIII.  ought  to  be  expounded 
according  to  the  letter  of  it;  and  as  the  land  was 
entailed  to  the  ancestor  of  the  person  who  levied  the 
fine,  although  such  ancestor  was  alive,  so  that  no 
estate  or  right  had  descended  on  the  person  who 
levied  the  fine,  which  he  could  pass  or  extinguish,  yet 
as  the  statute  says,  "  entailed  to  the  person  so  levying 
the  same,  or  to  any  of  his  ancestors,"  in  the  disjunc- 
tive, it  was  adjudged,  that  the  fine  did  bar  the  right 
which  afterwards  descended  to  him,  not  only  as  to 
himself,  but  also  as  to  all  his  issue. 

26.  This  principle  was  carried  much  further  in  the 
following  case. 

W.  Grant  devised  his  lands  to  John  Grant,  when  Grant's  case, 
he  should  attain  the  age  of  twenty-five  years,  to  hold  ^^* 
to  him  and  the  heirs  of  his  body.  John  Grant,  the 
devisee,  after  he  had  attained  the  age  of  twenty-one 
years,  but  before  he  was  twenty-five,  levied  a  fine  of 
the  lands  thus  devised  ;  and  the  question  was,  whether 
it  should  bar  his  issue. 

It  was  resolved  that  the  estate  tail  was  barred  by 
this  fine,  although  John  Grant,  when  he  levied  it,  had 
but  a  bare  possibility  of  an  estate  tail.  Lord  Coke 
says,  no  judgment  was  given;  but  Croke  and  Leo-  Cro. Eiiz.  122. 
nard,  who  have  reported  this  case  by  the  name-  of 
Johnson  v.  Bellamy,  say,  judgment  was  given  that 
the  estate  tail  was  barred  by  the  fine.  And  in  Sir 
Thomas  Raymond's  Reports,    149.,  it   is  said,    that 
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although  the  estate  was  not  barred  by  the  statute 
4  Hen.  VII.  it  was  well  barred  by  the  statute  32 
Hen.  Vin.  in  consequence  of  the  words,  "  all  fines 
levied  by  any  person  or  persons,  Sec.  of  any  manors, 
&c.  before  the  time  of  the  said  fine  levied  in  any  wise 
entailed  to  the  person  or  persons  so  levying  the  same 
fine,  or  to  any  of  the  ancestors  of  the  same  person  or 
persons." 

27.  When  a  tenant  in  tail  in  possession  levies  a  fine 
of  the  estate,  it  changes  it  into  a  base  fee,  and  operates 
as  a  complete  bar,  not  only  to  all  his  lineal  heirs,  but 
also  to  all  his  collateral  ones,  who  are  lineally  de- 
scended from 'the  first  donee  of  the  estate  tail,  and 
would  have  inherited  it,  per  formam  doiii,  if  there  had 
been  no  fine.  For  Fitzherbert,  in  his  comment  on 
the  writ  o^  formedon  in  the  Descender,  lays  it  down 
that  the  writ  ought  always  to  make  the  demandant 
cousin  and  heir  to  him  who  was  last  seised  of  the  tail, 
so  that  every  collateral  heir  thus  becomes  privy  to  the 
person  who  levied  the  fine,  and  is  consequently  barred 
by  it. 

28.  A  fine  will  in  some  cases  bar  the  collateral 
heirs  of  the  cognizor,  though  such  cognizor  was  never 
seised  of  the  entail ;  provided  the  right  to  such  entail 
had  descended  upon  him.  For  it  is  laid  down  by  Lord 
Coke,  that  in  a  formedon  in  the  Descender,  the  de- 
mandant, because  he  is  privy,  and  ought  to  know  his 
pedigree  and  descent,  should  make  mention  of  every 
one  to  whom  any  right  to  the  entail  did  descend ;  by 
which  means  he  becomes  a  privy  to  all  those  persons. 

29.  Thus  if  a  father,  tenant  in  tail,  has  three  sons, 
and  the  eldest  levies  a  fine  in  the  life  of  his  father,  if 
he  or  any  of  his  issue,  inheritable  to  the  entail,  sur- 
vive the  father,  the  younger  sons  and  their  issue  will 
be  barred  by  this  fine,  because  by  the  death  of  the 
father,  a  right  to  the  entail  descended  to  the  elder 
brother  and  his  issue ;  and  so  the  younger  brothers 
become  privies  to  him. 
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30.  But  where  neither  the  cognizor  nor  any  of  his  Except  where 
issue  ever  acquired  a  right  to  the  entail,  such  fine  will  prmc"^"°' 
not  bar  any  of  his  collateral  heirs ;  because  in  making 

out  their  title  and  pedigree  to  the  person  last  seised  of 
the  entail,  they  need  not  mention  the  person  who  levied 
the  fine,  or  any  of  his  descendants,  and  consequently 
are  not  privies  to  them  : 

31.  So  where  an  eldest   son  levied  a  fine   of  an  Bradstockv. 
estate  tail,  which  was  then  vested  in  his  mother,  and  Qzum°' 
died  in  her  lifetime,  so  that  the  estate  tail  never  de- 
scended on  him. 

It  was  adjudged  in  the  Court  of  Common  Pleas,  by 
three  Judges  against  one,  that  this  fine  did  not  bar 
the  second  brother ;  and  upon  a  writ  of  error,  all  the 
Judges  of  the  King's  Bench  were  of  the  same  opinion: 
because,  as  the  estate  tail  never  descended  to  the 
elder  brother,  the  younger  brother  was  not  privy 
to  him. 

32.  A  husband  made  a  feoffment  to  the  use  of  him-  MacwiUiam-s 
self  and  his  wife,   and  the  heirs  male  of  their    two  w.jones,3i. ' 
bodies;  remainder  to  the  heirs  male  of  the  body  of  nameoVcrd- 
the  husband,   remainder   to   the  heirs    of  their   two  ^"^^y  ^*  ^^'^^• 
bodies,  remainder  in  fee  to  the  husband.     The  hus- 
band and  wife  had  issue,  a  son  and  a  daughter.     The 
husband  died  :   the  son  made  a  lease,  to  commence 

after  the  death  of  his  mother ;  then  levied  a  fine  with 
proclamations,  to  the  use  of  himself  in  fee,  and  died 
without  issue,  in  the  lifetime  of  his  mother.  The 
question  was,  whether  this  lease  was  good  against  the 
daughter. 

It  should  be  observed,  that  the  estate  tail  limited 
to  the  husband  and  wife,  and  the  heirs  male  of  their 
bodies,  vested  wholly  in  the  wife,  after  the  death  of 
her  husband,  though  she  was  within  the  statute 
11  Hen.  VII.  c.  20. ;  and  the  remainder  to  the  heirs  infra, 
male  of  the  body  of  the  father  was  in  the  son  at  the 
time  when  he  levied  the  fine.  But  these  estates  be- 
came extinct  when  the  mother  and  sou  died,  so  that 
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the  lease  in  question  could  only  be  derived  out  of  the 
remainder  to  the  heirs  of  the  bodies  of  the  husband 
and  wife,  to  which  both  the  son  and  the  daughter 
were  inheritable. 

It  was  determined  by  Lord  Ch.  J.  Hobart,  Hutton, 
and  Jones,  against  the  opinion  of  Winch,  that  al- 
though, in  a  lineal  descent,  the  issue  in  tail  were 
barred  by  the  fine  of  their  ancestor,  notwithstanding 
such  ancestor  had  but  a  possibility  of  an  estate  tail 
when  he  levied  the  fine,  yet,  in  a  collateral  descent, 
the  case  was  very  different,  as .  it  was  not  necessary 
that  the  issue  in  tail  should  make  mention  of  every 
collateral  issue  inheritable  before  him,  as  in  a  lineal 
one ;  and  that  in  the  present  case,  as  the  estate  tail 
never  descended  on  the  son,  his  fine  could  be  no  bar 
to  his  sister,  who  was  not  privy  to  him,  because  she 
could  make  her  title  to  the  estate  tail  without  con- 
veying her  descent  through  him,  or  even  mentioning 
him  in  her  pedigree.  Judgment  was  given  that  the 
lease  was  void  as  to  the  sister.  But  it  was  observed, 
that  if  the  estate  tail  had  descended  on  the  son,  his 
fine  would  then  have  barred  his  sister :  because,  in 
that  case,  she  must  have  conveyed  her  descent  through 
him,  in  order  to  make  out  her  title  to  the  estate  tail, 
by  which  means  she  would  have  been  privy  to  him. 

33.  This   doctrine   is   so  well  illustrated  by  Lord 

Hobart  in  the  preceding  case,  that  the  passage  shall 

be  here  transcribed. 

Hob.  333.  "  But  now  in  fines  amongst  collateral  issues,  and 

heirs  among  themselves,   which  is   the  case  now  in 

question,  the  case  is  not  the  same,  but  it  receiveth 

distinction  according  to  contingency ;    for  it  is  not 

necessary  that   the   collateral   issue   claiming   by  an 

entail,  must  make  mention  of  every  collateral  issue 

inheritable  before  him,  as  in  the  case  of  lineal  ancestors 

win^fidd^ ''"     ^^  ^^  '  ^^^^  therefore  make  the  case  that  the  father,  being 

Hob.  25&,        tenant  in  tail,  to  him  and  the  heirs  male  of  his  body, 

have  issue  three  sons,  and  the  second  son  levy  a  fine 
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in  the  life  of  the  father,  and  then  the  father  die  without 
disposing  the  estate.     First,  clearly  the  eldest  son  is 
not  barred,  because  he  is  not  a  privy  to  his  second 
brother,  though  he  be  within  the  rigour  of  the  words, 
for  he  is  heir  to  him  that  levied  the  fine,  and  doth 
claim  only  by  the  entail,  but  above  him,  and  not  as 
heir,  which  is  the  meaning  of  the  law.     Then  again,  if 
the  second  brother  die  without  issue  in  the  life  of  the 
elder,  or  of  his  issue,  the  third  brother  shall  claim  the 
entail  after  the  death  of  the  elder  brother,' notwith- 
standing the  fine  of  the  middle  brother,  because  he 
doth  claim  immediately  from  his  elder  brother,  and 
need  not  to  convey  himself  by,  nor  make  mention  of, 
his  middle  brother,  no,  not  in  his  pedigree.     But  if 
the  elder  brother  die  without  issue  in  the  life  of  the 
middle  brother,  or  his  issue,   without  disposing  the 
estate,  and  then  they  all  die,  now  the  third  brother 
and  his  issue  shall  be  barred ;    for  though  he  may 
bring  his  formedon  in  descender,  and  lay  down  the 
entail,  and  then  bring  it  to  his  elder  brother,  that  was 
last  seised,  and  make  himself  immediate  heir  unto  him, 
without  mention  of  the  second  brother;  yet  the  tenant 
in  the  formedon  may  plead  the  fine  of  the  middle 
brother,  and  that  he  or  his  issue  did  survive  the  elder 
and  his  issue ;  for  by  that  it  appears,  that  the  middle 
or  his  issue  were  the  persons  inheritable  to  the  entail 
before  the  younger  brother,  in  whom  the  title  of  the 
entail  had  been  totally ;   but  for  the  fine  which  bars 
him,  and  the  whole  entail,  as  well  against  his  younger 
brother  as  against  his  own  issue ;  by  which  it  appears 
that  the  fine  bars  or  bars  not  the  younger  brother, 
by  contingency  of  survivor  or  not  survivor  of  either 
party.     Whereof  the  reason  is,  that  if  after  the  fine  of 
the  second  brother,  the  elder  had  died  without  issue, 
and   the  father  had  died,  the  whole   tail  had   been 
bound  against  all  the  brethren,  in  the  same  manner 
as  it  were  upon  a  fine  against  the  brethren  in  fee 
simple." 


Rent  charges 
within  these 
statutes. 


Heliot  V. 
Saunders,  Cro. 
Ja.  700.  1  Ves. 
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34.  It  has  been  stated  that  a  fine  may  be  levied  of 
a  rent  charge,  consequently  an  estate  tail  in  a  rent 
charge  may  be  l^arred  by  a  fine  levied  of  it.  A  tenant 
in  tail  of  a  rent  charge  may  also  bar  it  by  levying  a  fine 
of  the  lands  out  of  which  it  issues. 

35.  Upon  demurrer,  the  ease  was  thus  : — A  person 
who  was  tenant  in  tail  of  a  rent-charge,  issuing  out  of 
the  manor  of  Kingsbury,  granted  by  Sir  Ambrose  Cave, 
levied  a  fine  of  the  manor  to  Sir  A.  Cave  and  his 
heirs  ;  and  the  fine  was  pleaded  in  bar  of  an  avowry 
for  his  rent,  by  the  heir  in  tail.  The  fine  was  levied 
of  the  rent,  j)er  vomen  maiierii ;  and  an  averment  was 
made,  that  the  fine  was  levied  by  agreement  of  the 
parties,  with  an  intent  to  bar  the  rent. 

The  defendant  pleaded  non-comprised ;  which  being 
demurred  to,  and  argued  several  times,  it  was  held  by 
Lord  Ch.  J.  Hobart,  and  Harvey,  that  the  rent  w^as 
barred  by  the  fine,  because  being  levied  of  the  land, 
it  passed  the  rent  inclusively,  being  directed  by  the 
agreement  of  the  parties. 

36.  As  a  fine  maybe  levied  of  an  advowson  in  gross, 
so  a  tenant  in  tail  of  an  advowson  in  gross  may  bar 
his  issue  by  a  fine  levied  according  to  the  statute  4  Hen. 
Vn.  It  is  however  said,  in  Plowden,  that  if  a  tenant 
in  tail  of  an  advowson  grants  and  renders  to  another, 
])yfine,  the  nomination  of  a  clerk  to  the  advowson,  this 
will  not  bind  the  issue  ;  because  his  ancestor  was  not 
tenant  in  tail  of  the  right  of  nomination,  but  of  the 
advowson.  IModcrn  wTiters  have,  however,  thought 
differently  on  this  subject,  on  the  principle  that  the 
riglit  of  presentation,  and  that  of  nomination,  are  in 
effect  the  same  thing  ;  being  the  fruit  and  full  profit 
of  the  patronage. 

Idem.  37.  But  if  a  tenant  in  tail  of  an  advowson  grants, 

by  fine,  the  nomination  of  a  clerk  to  one  and  his  heirs, 
so  that  when  the  church  becomes  void,  the  grantee 
and  his  heirs  may  nominate  a  clerk  to  the  tenant  in 
tail,  and  his  heirs,  and  that  he   or  they  shall  present 


And  nlsoad- 
vowsons. 


435. 


Dod.  (;3.  Wat- 
son, 84. 
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the  clerk  so  nominated  to  the  ordinary.  Such  a  fine 
will  not  bind  the  issue  in  tail,  because  there  the  no- 
mination and  presentation  are  distinguished,  so  that 
the  fine  is  not  levied  of  the  thing  entailed. 

38.  Where  a  person  is  tenant  in  tail  of  an  equitable  And  aUo  trust 
or  trust  estate,  and  levies  a  fine  of  it,  such  fine  will 

have  as  extensive  an  operation  in  barring  his  issue, 
as  if  he  had  been  seised  of  the  legal  estate,  upon 
principles  which  will  be  fully  stated  in  the  next 
chapter. 

39.  As  a  tenant  in  tail  may  convey  away  his  whole  other  efFects  of 
estate  by  fine,  so  he  may  create  any  lesser  estate  out  estate  uiu" 
of  it;  which  will  likewise  bind  the  heirs  in  tail  after  his 
decease. 

40.  A  stranger  levied  a  fine  to  the  tenant  in  tail  in  Smith  t. 
remainder  expectant  on  two  estates  for  life,  and  the  piowdlTao. 
cognizee  rendered  to  the  cognizor  for  fifty-four  years, 

and  died.     It  was  adjudged  that  the  term  was  good  Mackwiiiiam's 

,    .1        •  •       J.    -1  case,  ante  §  32. 

agamst  the  issue  ni  tail.  s.  p. 

41.  If  the  tenant  in  tail  accepts  a  fine  from  a  stranger,  2  inst.  517. 
it  has  no  operation  whatever ;  and  after  his  death  his  1  Mod.  uV.* 
issue  may  enter,  and  aver  a  continuance  of  the  estate 

tail  in  his  father.  But  if  the  tenant  in  tail  makes  a 
grant  and  render  in  such  fine,  'it  will  then,  when  exe- 
cuted, bar  his  issue. 

42.  The  grant  and  render  must  however  be  of  some- 
thing that  is  entailed.     Thus  if  a  stranger  levies  a  fine  Piowd.  435. 
to  a  tenant  in  tail,  who  grants  and  renders  to  him  a  An"teip4'. 
rent  in  fee,  the  issue  in  tail  shall  avoid  the  rent ;  for  he 

is  remitted  to  the  land,  and  the  fine  shall  not  bind  him 
for  the  rent,  because  his  ancestor  was  not  tenant  in  tail 
of  the  rent,  but  of  the  land :  the  rent  was  another 
thing  than  that  v/liich  was  entailed,  and  therefore  the 
fine  was  not  levied  of  any  thing  entailed  ;  so  that  the 
rent  is  out  of  the  provision  of  the  stat.  32  Hen.  VIII. 

43.  A  tenant  in  tail  being  guilty  of  murder,  levied  stevens  v. 

a  fine  before  conviction,  and  it  was  doubted  whether  2  wiiT.R.219. 
it  should  bar  the  issue  for  the  lord's  benefit.     The 
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Court  inclined  to  think  it  should ;  but  no  judgment 
was  given. 

44.  A  fine  siir  concessit  will  bar  an  estate  tail  as  long- 
as  it  continues  in  force :  therefore  any  estate  created 
by  a  fine  of  this  kind  will  be  good  against  the  issue  in 
tail. 

45.  Although  a  fine  levied  by  a  tenant  in  tail  may  be 
defeated  by  a  person  claiming  some  particular  estate 
in  the  lands  of  which  the  fine  is  levied,  yet  it  will  still 
continue  to  be  a  good  bar  to  the  issue  in  tail. 

46.  A  tenant  in  tail  discontinued  in  fee :  he  after- 
wards disseised  the  discontinuee,  and  levied  a  fine 
with  proclamations :  the  discontinuee  entered  on  the 
land,  and  avoided  the  estate  which  passed  by  the  fine 
as  to  himself.  The  question  was,  whether  the  heir  in 
tail  was  remitted  or  not ;  and  the  judges  were  una- 
nimous that  the  heir  in  tail  was  not  remitted,  but  was 
barred  by  the  stat.  32  Hen.  VIII.,  although  the  estate 
which  passed  by  the  fine  was  avoided. 

47.  Where  the  King  is  tenant  in  tail,  he  may,  by  a 
fine  levied  on  a  grant  and  render,  bar  his  estate  tail ; 
because,  it  having  been  determined  in  Lord  Berkeley's 
case  that  the  King  was  bound  by  the  statute  De  donis, 
it  was  but  reasonable  that  his  Majesty  should  take 
advantage  of  those  statutes  which  enable  tenants  in 
tail  to  bar  their  estates. 

48.  Although  no  fine  is  a  bar  to  an  entail  but  a  fine 
with  proclamations,  levied  pursuant  to  the  statute 
4  Hen.  VII. ;  yet  as  soon  as  a  fine  is  levied,  and  before 
all  the  proclamations  are  passed,  it  is  a  good  bar  to  an 
estate  tail,  provided  the  proclamations  are  afterwards 
duly  made ;  and  the  issue  in  tail  cannot  save  his  right 
by  entering  before  all  the  proclamations  are  made. 

49.  This  point  was  formerly  much  doubted;  and  in 
the  case  of  Smith  v.  Stapleton,  15  Eliz.,  it  was  con- 
tended by  the  counsel,  that  in  consequence  of  the 
words  in  the  .•itatute  4  Hen.  VII.  *'  and  the  said  pro- 
clamations so  had  and  made  the  said  fine  to  be  a  final 
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end,  and  conclude  as  well  privies  as  strangers,  &c." 
and  also  the  words  in  the  statute  32  Hen.  VIII.  "  after 
the  same  fine  levied,  engrossed,  and  proclamations 
made,  &c.,"  a  fine  vv^as  no  bar  to  the  issue  in  tail,  if 
the  ancestor  died  before  all  the  proclamations  were 
made ;  and  Brook  appears  to  have  been  of  that  opinion.  ^-^-  ''«•  F'"«. 
The  contrary,  however,  was  determined  in  the  fol- 
lowing case. 

50.  Sir  G.  Blount  being  tenant  in  tail  of  several  Parsiow's  case, 
manors,  and  having  issue  a  daughter,  levied  a  fine,  and  ^  ^^ '.* 
soon  afterwards  died.  The  daughter  immediately 
brought  a  formedon  for  the  recovery  of  the  estate 
tail ;  pending  which  all  the  proclamations  were  made. 
It  was  unanimously  determined,  that  the  daughter  vv^as 
barred  by  this  fine,  though  her  ancestor  had  died,  and 
she  had  commenced  her  action,  before  all  the  pro- 
clamations were  made. 

Lord  Coke  has  made  four  observations  on  this 
case. 

First — That  though  after  a  fine  is  levied,  a  right  of 
an  estate  tail  descends  to  the  issue,  yet  as  soon  as  the 
proclamations  are  made,  the  right,  which  thus  de- 
scended, is  barred  by  the  fine. 

Second — Though  a  formedon  be  brought  and  pur- 
sued, yet  if  the  proclamations  are  all  afterwards  duly 
made,  the  fine  will  then  be  a  good  bar. 

Third — When  tenant  in  tail  levies  a  fine,  and  dies 
before  all  the  proclamations  are  made,  the  issue  in  tail 
is  not  within  any  of  the  savings  of  the  statute  4  Hen. 
VII.;  for  if  he  were,  then  the  bringing  his  formedon,  infra, c.ii. 
before  all  the  proclamations  were  made,  would  avoid 
the  fine. 

Fourth — That  the  proclamations  serve  no  other 
purpose  but  that  of  distinguishing  a  fine  levied  pur- 
suant to  the  statute  4  Hen.  VII.  from  a  fine  at  com- 
mon law. 

51.  So  where  a  tenant  in  tail  levied  a  fine,  and  died  Cae  of  fines, 
before  all  the  proclamations  were  made,  leaving  a  son  ^^^^'^*' 
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beyond  sea,  who  did  not  return  till  after  all  the  pro- 
clamations were  made,  and  then  claimed  the  land : 

It  was  resolved  by  all  the  Judges,  that  although  a 
right  of  entail  descended  to  the  son,  on  the  death  of 
his  father,  in  consequence  of  his  dying  before  all  the 
proclamations  were  made,  yet  when  all  the  proclama- 
tions passed,  the  right  which  descended  to  him  was 
for  ever  barred,  and  the  issue  could  not  have  saved  it 
by  any  claim. 
Does  not  bar  52.  The  Operation  of  a  fine  is  merely  to  bar  an  estate 
tail,  and  all  the  lineal  and  collateral  heirs  of  the  person 
levying  such  fine,  but  not  the  estates  in  remainder, 
or  the  reversion  expectant  on  such  estate  tail.  For  a 
fine  levied  by  a  tenant  in  tail  only  transfers  to  the 
cognizee  a  base  fee,  that  is,  an  estate  descendible  to 
his  heirs  general,  as  long  as  the  tenant  in  tail  has  heirs 
of  his  body,  or  collateral  heirs  inheritable  to  the  en- 
tail ;  but  does  not  bar  the  estates  in  remainder  or  the 
reversion,  provided  the  persons  entitled  to  such  estates 
claim  them  within  due  time.  * 
But  lets  in  the  53.  Wlicrc  the  tenant  in  tail  has  the  immediate  re- 
1  shoxv.  R.  370.  version  in  fee  in  himself,  he  may  make  a  good  title  by 
^  °  •  '  fine  only ;  for  in  that  case  the  operation  of  the  fine 
will  be  to  merge  the  base  fee  acquired  by  the  fine,  and 
bring  the  reversion  into  immediate  possession ;  it 
being  determined  that  a  fine  takes  away  the  protection 
given  to  estates  tail  by  the  statute  De  donis;  and  that 
they  then,  like  all  other  particular  estates,  become 
subject  to  merger  and  extinguishment,  when  united 
with  the  absolute  fee. 

This  method  of  barring  an  estate  tail  is  however  at- 
tended with  one  considerable   inconvenience,  which 
Ch.  12.  will  be  mentioned  in  a  subsequent  chapter. 

Exceptions  in         54.  Thcrc  arc  two  clauses  in  the  statute  32  Hen. 

these  statutes.      -,tttt      <•    ^    ^      t     ^  i-i'-ii  ii  •        in 

§3&4.  VIII.  §  3  cS:  4.  by  which  it  is  declared,  that  it  shall  not 

*  It  has  been  held  that  a  iine  by  a  remainder-man  in  tail  could  only 
operate  by  way  of  estoppel,  and  that  an  entry  was  not  necessary  to  avoid 
it.     Doe  V.  Harris,  5  M.  &  S.  326. 
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extend  to  any  fine  levied  of  any  lordships,  manors,  &c. 
the  owners  whereof,  by  any  express  words  contained 
in  any  special  act  of  Parliament,  made  subsequent  to 
the  stat.  4  Hen.  VII.  are  restrained  from  alienation; 
or  to  a  fine  of  any  manors,  lands,  tenements,  or  he- 
reditaments given,  granted,  or  assigned  to  the  persons, 
levying  such  fine,  or  to  any  of  their  ancestors  in  tail, 
by  virtue  of  any  letters  patent  of  the  Crown,  or  by 
virtue  of  any  acts  of  Parliament,  the  reversion  whereof, 
at  the  time  of  such  fine  levied,  being  in  the  Crown; 
but  that  such  fines  should  be  of  like  force  and  eflfect, 
as  they  were  if  this  act  had  not  been  made. 

55.  In  consequence  of  the  last  of  these  clauses,  the 
operation  of  fines  levied  by  tenants  in  tail,  where  there 
is  a  reversion  in  the  Crown,  depends  on  the  efficacy 
of  the  stat.  4  Hen.  VII.     And  it  is  laid  down  by  Lord 

Coke,  that  in  this  case  a  fine  will  bar  the  estate  tail,  ^  inst.372. 6. 

but  not  the  reversion ;  this  doctrine  is  assented  to  by 

Dyer  and  Hobart,  and  is  now  considered  as  law.    But  Dyer,32.  pi.  1. 

,  ...  -,    1  ^         r^  Hob,  332. 

where  an  estate  tail  is  granted  by  the  Crown,  as  a  re-  c.  13. 
ward  for  services,  it  is  protected  by  a  particular  sta- 
tute, of  which  an  account  will  be  given  in  a  subsequent 
chapter. 

56.  A  fine  has  also  an  effect  on  estates  tail,  in  con-  Effector  the 
sequence  of  the  warranty  which  is  always  inserted  in  g^""*^ '" " 
the  concord.     Now,  it  has  been  stated  in  a  former  title, 

that  a  collateral  warranty  is  not  prohibited  by  the  Tit.  32.  c.  24. 
statute  De  donis ;  and  in  Mr.  Robinson's  book  on  p.  125.  note. 
Gavelkind,  it  is  said  to  be  a  common  mistake  to  sup- 
pose that  all  collateral  warranties  are  taken  away  by 
the  statute  4  &  5  Ann.  c.  16.,  whereas  that  statute 
only  makes  void  all  warranties  by  tenants  for  life,  and 
all  collateral  warranties  made  by  any  ancestor  not 
having  an  estate  of  inheritance  in  possession.  So  that 
if  A.  be  tenant  in  tail,  remainder  to  B.  his  next  brother 
in  tail,  which  is  a  very  common  case,  arising  almost 
on  every  marriage  settlement ;  and  A.  being  in  pos- 
session levies  a  fine,  with  warranty  from  him  and  his  Lit.  §7i6.' 
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1  Vent.  321. 
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no  bar  to 
entails. 
Elme's  case, 
Dyer,  373. 
Com.  11.^3. 


Jenk.86.' 
4  Bro.  Pari. 
Ca.  69. 
Tit.  37.  c.  2. 
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heirs,  and  dies  without  issue ;  this  is  a  collateral  war- 
ranty to  B.;  for  B.'s  title  is  byway  of  remainder,  to 
wliich  his  elder  brother  is  collateral,  which  shall  bar, 
notwithstanding-  the  statute,  though  no  assets  descend. 

57.  The  right  of  tenant  in  tail  to  levy  a  fine,  pur- 
suant to  these  statutes,  is  an  incident  so  inseparably 
annexed  to  his  estate,  that  any  condition  or  proviso 
restraining  or  prohibiting  it,  is  held  to  be  repugnant 
to  the  nature  of  the  estate,  and  therefore  void.  But  a 
tenant  in  tail  may  be  restrained  from  levying  a  fine  at 
common  law;  because  that  is  a  tortious  act,  and  only 
operates  as  a  discontinuance,  not  a  bar,  to  the  issue  or 
heirs  in  tail. 

58.  It  has  been  stated  that  fines  may  be  levied  in 
courts  of  ancient  demesne,  and  other  inferior  courts. 
Tliey  have  however  only  the  effect  of  fines  at  common 
law,  which  is  to  create  a  discontinuance,  when  levied 
of  an  estate  tail ;  and  do  not  bar  the  issue  in  tail  from 
bringing  a  formedon.  For  no  fine,  unless  it  is  levied 
with  proclamations,  pursuant  to  the  stat.  4  Hen.  VII. 
has  the  eftect  of  barring  an  estate  tail,  except  in  the 
case  of  copyholds ;  of  which  an  account  will  be  given 
hereafter. 
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Effect  of  Fines  in  barring  particular  Persons,  Estates, 
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Section  1. 

The  object  of  the  statute  4  Hen.  VII.  was  not  con- 
fined to  the  enablincr  tenants  in  tail  to  bar  the  heirs  in 
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tail  ;  it  was  also  intended  to  secure  those  who  were  in 
possession  of  real  property  against  all  dormant  claims  ; 
and  the  words  of  that  statute  have  such  an  extensive 
import,  that  they  comprehend  almost  all  persons,  and 
nearly  every  kind  of  estate  and  interest  in  lands.  And 
where  a  fine  and  nonclaim  is  pleaded,  in  any  action 
for  the  recovery  of  real  property,  a  court  of  law  will  Driver  v. 
not  enter  into  any  discussion  of  the  title,  till  that  is  2  Black  k.; 
accounted  for. 

2.  All  those  who  are  parties  to  a  fine,  are  immedi-  Parties. 
ately  barred,  even  though  they  should  labour  under 

any  of  those  disabilities  which  exempt  them  from  the 
operation  of  it ;    except  infants;    and  they  are  also  Ante.c.s. 
barred,  unless  the  fine  is  reversed  during  their  minority. 

3.  Lav  corporations,  who  have  an  absolute  estate  in  Laycorpora- 

.  .  tion. 

their  possessions,  and  a  power  of  alienating  them,  may 
be  barred  by  a  fine  and  nonclaim. 

4.  The  Cooks  of  London,  vdio  were  incorporated  croftv. 
by  King  Edw.  IV.  bargained  and  sold  a  part  of  their  piowd.'sae. 
lands  in  fee  ;  the  bargainee  entered  and  levied  a  fine 

with  proclamations,  and  five  years  passed.  The  bar- 
gain and  sale  joroved  to  be  void,  on  account  of  a  mis- 
nomer in  the  corporation,  and  it  became  a  question 
whether  the  corporation  was  bound  by  the  fine  and 
nonclaim. 

It  was  determined  that  the  corporation  was  barred 
by  the  fine,  because  the  statute  4  Hen.  VII.  was  made 
for  the  public  good,  and  to  settle  and  quiet  men's  in- 
heritances ;  that  therefore  the  words  of  it  ought  to  be 
construed  in  the  most  extensive  sense,  for  the  benefit 
of  those  who  were  in  possession  of  lands,  and  for  bar- 
ring the  rights  of  all  persons  who  were  remiss  in  making 
their  claims :  so  that  although  the  words  only  extended 
to  natural  persons,  and  their  heirs ;  and  no  mention 
was  made  of  any  corporation  or  successors,  yet  it  was 
the  intention  of  the  legislature  that  it  should  extend 
to  such  corporations,  as  had  in  themselves  an  absolute 
estate  and  power  of  alienation. 


women. 
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ch.  13.  Ecclesiastical  corporations  however  are  not  barred 
by  a  tine  and  non-claim,  as  will  be  shown  here- 
after. 
Married  ^^  ]3y  ^hc  common  law,  a  married  woman  could 
not,  by  joining-  with  her  husband  in  any  deed  or  con- 
veyance whatever,  bar  herself,  or  those  claiming-  under 
her,  of  any  estate  whereof  she  was  seised  in  her  own 
right ;  or  of  that  portion  of  her  husband's  real  pro- 
perty, which  the  law  has  provided  for  her  support,  in 
case  she  survives  him.  This  rule  probably  arose  from 
that  principle  of  law,  that  the  legal  existence  of  a 
woman  is  suspended  during  her  marriage,  or  at  least 
is  incorporated  or  consolidated  into  that  of  her  hus- 
band ;  or  else  from  a  fear  that  her  husband  should  use 
any  compulsion,  in  order  to  force  his  wife  to  part  with 
her  property  or  rights,  in  his  favour. 

6.  But  although  a  married  woman  was  never  bound 
by  any  deed  or  conveyance  executed  by  her  during 
the  coverture ;  yet  if  an  action  was  brought  against 
a  husband  and  wife  for  the  recovery  of  any  lands, 
whether  the  property  of  the  husband  or  of  the  wife, 
and  judgment  was  given  against  them,  the  wife  was 
barred. 

7.  Thus  it  appears  that  till  the  statute  of  West- 
mmster  2,  even  a  judgment  by  default  in  a  possessory 
action,  against  a  husband  and  wife  for  the  wife's  free- 
hold, M^as  so  far  binding  on  her,  that  after  her  husband's 
death  she  could  only  recover  her  estate  by  bringing  a 
writ  of  right.  Now  a  fine  being  an  accommodation  of 
a  suit,  and  a  concord  being  deemed  to  have  the  same 
force  and  effect  as  a  judgment  in  a  real  action ;  it 
follows  that  a  married  woman  must  have  been  as  effec- 
tually barred  by  a  fine  as  by  a  judgment  in  an  adver- 
sary suit.  Nor  was  it  thought  necessary  to  give  the 
wife  a  power  of  claiming  lands  whereof  she  and  her 
husband  had  levied  a  fine,  because  in  that  case  she 
must  have  assented  to  it ;  whereas  the  husband  might 
have  put  in  a  feint  pica,  or  let  judgment  go  against  him 


Title  XXXV.     Fine.     Ch.  x.  §  8—10.  177 

by  default,  without  the  consent  or  even  knowledge  of 
his  wife. 

8.  Mr.  Hargrave,  to  whose  learned  note  on  Fines  I  '  inst,  i2i.a. 

.  .  note  1. 

am  indebted  for  the  preceding  observations,  has  very 
properly  suggested,  that  the  common  notion  of  a  fine 
owing  its  effect  in  barring  married  women  to  their 
secret  examination  by  the  judges  or  commissioners, 
is  incorrect.  This  remark  is  fully  confirmed  by  a 
passage  in  Glanville,  from  which  it  appears  that  a 
married  woman  might  appoint  her  husband  as  her 
attorney  to  acknowledge  a  fine  for  her  ;*  in  which 
case  it  is  highly  improbable  that  she  should  have  been 
examined.  It  may,  therefore,  be  concluded  that  the 
private  examination  of  a  married  woman  was  not  a 
necessary  circumstance  at  common  law,  and  was  pro- 
bably first  prescribed  by  the  statute  De  modo  levandl 
fines. 

9.  If  a  fine  derived  its  efficacy  in  barring  married 
women  from  the  circumstance  of  their  private  examin- 
ation, then  that  form  might  easily  have  been  added 

to  any  other  conveyance  :  whereas,   by  the  common  2  inst.  6-3. 
law,  a  bargain  and  sale  by  a  husband  and  wife,  on 
which  the  wife  is  privately  examined,  does  not  bind 
her,  after  the  coverture  is  determined. 

10.  But  whatever  were  the  principles  upon  which  Astotheirown 

6St3t6S 

this  doctrine  was  originally  founded,  it  is  now  fully 
settled  that  a  married  woman,  by  joining  with  her 
husband  in  levying  a  fine,  may  bar  herself  and  her 
heirs  of  all  her  estate  and  interest  in  any  lands  whereof 
he  is  seised  in  her  right.  And  where  a  fine  is  levied 
by  a  husband  and  wife,  of  lands  which  are  the  pro- 
perty of  the  wife,   the  whole  estate  passes  from  the 


*  Potest  autem  pater  ita  loco  suo  filium  pro  se  ponere,  et  vice  versa, 
extraneus  quoqiie  extraneum,  uxor  quoque  maritum  :  cum  quis  itaque 
maritus,  positua  loco  uxoris  suae,  in  placito  de  maritagio,  vel  de  dote  ip- 
siiis  uxoris,  per  judicium;  sive  per  concordiam,  &c,  Glanville,  lib.  2.  c.  3. 
Vide  also  ante,  c.  5. 

VOr.  V.  N 
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•J  Rep.  57.6,     wife,  and  the  the  cognizee  is  in  by  her  only  ;  so  that 
Doug'  41.        if  the  fine  is  afterwards  reversed,  the  whole  estate  be- 
comes again  vested  in  the  wife. 
Roll.  Ab.  Tit.        1 1 .  Where  a  fine  is  levied  by  a  husband  and  wife, 

I  ine,  O.  pi.  J.         A.,11-1  ri  '^1 

of  lands  which  are  the  estate  oi  the  wite,   the  war- 
ranty should  be  from  the  husband  and  wife,  and  the 
heirs  of  the  Avife. 
Anon.  12.  A  husband  and  wife  joined  in  exchanging  lands, 

which  were  the  estate  of  the  wife,  with  a  stranger, 
for  other  lands  ;  and  the  exchange  was  executed. 
The  husband  and  wife  aliened  the  lands  taken  in  ex- 
change, and  levied  a  fine  of  them  to  the  alienee. 

It  was  resolved  that  the  wife  might  enter  on  her 
own  lands  after  the  death  of  her  husband  ;  and  that 
her  joining  in  a  fine  of  the  lands  taken  in  exchange, 
did  not  bar  her  from  electing  whether  she  should 
claim  her  own  lands,  or  those  taken  in  exchange. 

13.  A  married  woman  may  bind  herself  by  a  war- 
ranty in  a  fine  siir  concessit ;  and  an  action  of  covenant 
will  lie  against  her  upon  such  a  warranty. 
Wcttoiv.  14.  Thus  where  a  husband  and  wife  levied  a  fine 

iB(*'  1  Mod.'  siir  concessit  to  A.  for  ninety-nine  years,  if  he  should  so 
^^*  •  long  live  ;  with  a  general  warranty  against  all  persons 

during  the  said  term:  the  husband  died  ;  and  it  was 
determined  that  an  action  of  covenant  lay  against  the 
wife,  upon  the  warranty. 
Reason  V.  15.  As  a  married  woman  may,  by  joining  with  her 

1  Vern!'^4i!      husbaud  in  a  fine,  make  an  absolute  alienation  of  her 
Doiin  T.  Colt-    gg^ate,  so  she  may  also  make  a  conditional  one  ;  and 

man,  1  Vern.  '  J  ' 

-^^-  therefore  if  she  and  her  husband  mortgage  her  estate 

by  fine,  it  will  bind  her  and  her  heirs. 
As  to  dower  16.  It  was  formcrlv  held  that  a  married  woman  did 

and  jointure.  *' 

piowd.  37:5.  not  bar  herself  of  her  right  to  dower,  by  joining  with 
10  Rep.  49.  t.  her  husband  in  a  fine  of  lands,  whereof  she  was  dow- 
able  ;  because  before  the  death  of  her  husband,  the 
wife  had  no  right  of  action.  But  the  law  has  been 
long  since  altered  in  this  respect,  and  it  has  been  fully 
established,  that  if  a  husband  and  wife  join  in  levying 
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a  fine  of  the  husband's  estate,  to  a  stranger,  the  wife 
will  be  thereby  barred  from  claiming  her  dower  out 
of  the  lands  comprised  in  the  fine  ;  because  she,  hav- 
ing nothing  in  those  lands  in  her  own  right,  her  joining 
with  her  husband  in  a  fine  of  them,  could  be  for  no 
other  purpose  than  that  of  barring  her  from  claiming 
dower.  But  a  fine  levied  by  the  husband  alone  does 
not  bar  his  wife  of  dower. 

17.  Where  a  married  woman  joins  her  husband  in 
a  fine,  it  will  not  only  bar  her  from  claiming  dower 
out  of  the  lands  comprised  in  the  fine  ;  but  will  also 
bar  her  of  any  other  interest  in  those  lands. 

18.  A  man  on  his  marriage  entered  into  a  bond  for  Ooodrick  ▼. 
600/.  to  a  trustee,  with  a  warrant  of  attorney  to  confess  in  cha.  '333!*^* 
judgment  thereon,  to  be  defeazanced  on  payment  of  ^'^^- ^-  ^^• 
300/.  to  his  wife,  if  she  should  survive  him.    The  wife 
afterwards  joined  her  husband  in  a  fine  of  all  his  lands. 

It  was  agreed  that  the  fine  not  only  barred  the  wife 
from  claiming  dower  out  of  the  lands,  but  also  de- 
stroyed her  interest  in  the  judgment. 

19.  Where  a  wife  joins  with  her  husband  in  levying 
a  fine  of  lands,  whereof  her  husband  is  seised  in  fee 
simple,  without  any  declaration  of  uses,  the  use  results  Tk.  11.  c.  4. 
to  the  husband,  and  a  new  right  to  dower  accrues  to 

the  wife. 

20.  Thus  it  is  laid  down  in  Lampet's  case,  that  if  10  Rep.  49.  b. 
a  husband  and  wife  grant  a  rent  by  fine,  or  make  a 

lease  for  years,  rendering  rent  to  the  husband  and  his 
heirs,  and  afterwards  the  wife  recovers  dower;  she 
shall  hold  it,  charged  with  the  rent  and  the  term.  In 
these  cases  the  wife,  though  she  joined  her  husband 
in  a  fine,  was  held  dowable,  subject  only  to  the  charges 
created  by  the  fine ;  she  must  therefore  have  been 
entitled  to  dower  out  of  the  estate  that  resulted ;  for 
the  uses  of  the  fine  being  declared  to  be,  to  create  a 
rent,  or  a  term  of  years,  the  residue  of  the  use  resulted 
to  the  husband,  and  his  widow  became  dowable  of  that 
residue. 

N  2 
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Haverh.gton's        21.  Ill  a  subsequGnt  case  it  was  held  that  where 

case,  Uw.  {].  '■ 

husband  and  wife  joined  in  a  fine  to  a  purchaser,  and 
the  husband  alone  declared  the  uses  of  it,  the  wife  was 
concluded  of  her  right  to  dower,  because  no  contra- 
Tit.  32.  c.  12.  diction  of  the  wife  appeared,  that  she  did  not  agree  to 
the  uses  declared  by  the  husband.* 

22,  It  follows  from  this  case  that  a  fine  levied  by 
husband  and  wife  without  any  declaration  of  uses,  by 
either  of  them,  would  not  bar  the  wife  from  claiming 
her  dower ;  for  although  a  fine  levied  by  a  married 
woman  will  bar  her  from  claiming  dower,  against  any 
person  deriving  under  a  sufficient  declaration  of  the 
uses  of  such  fine,  yet  a  fine  will  not  have  that  effect  in 
favour  of  the  heir,  claiming  by  descent  from  the  hus- 
band, for  he  must  admit  that  his  ancestor  died  seised, 
which  will  give  the  widow  a  title  to  dower, 
iinst.  86.  fc.  23.  A  married  woman  may  also  bar  herself  of  her 
4w.  V  iiui.t."  jointure,  by  joining  with  her  husband  in  levying  a  fine 
2^t.  ^  ^''"'  of  it ;  provided  it  be  made  pursuant  to  the  statute  27 
Hen.  VIII.  and  be  a  good  bar  of  dower ;  because  the 
wife,  by  accepting  such  a  jointure,  before  marriage, 
barred  herself  of  her  right  to  dower,  so  that  she  can 
claim  nothing  after  her  husband's  death  but  her  join- 
ture, which  she  herself  concurred  in  destroying  by  the 
Tit.  7. «.  1.  fine.  But  if  a  jointure  be  settled  on  a  woman  after 
marriage,  in  which  case  it  is  no  bar  of  dower,  and  she 
joins  her  husband  in  levying  a  fine  of  it,  this  will  not 
prevent  her  from  claiming  dower  out  of  any  other  lands 
whereof  her  husband  was  seised  during  the  coverture  ; 
because  the  jointure  being  no  bar  of  dower,  the  wife 
had  her  election  on  her  husband's  death,  either  to  ac- 
cept of  the  jointure,  or  to  claim  her  dower ;  and  there- 
fore Lord  Coke  says,  that  a  fine  levied  of  her  jointure. 


*  Mr.  Sanders  observes,  that  in  this  case  the  fine  operated,  so  far  as 
concerned  the  wife,  as  an  extinguishment  of  her  right  to  dower,  and  there 
could  be  no  resulting  Use  upon  a  Conveyance  operating  as  the  release  of  a 
right,  and  not  a^  the  transfer  of  an  Estate.     Uses,  3d  ed.  v.  1.  180. 
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before  her  time  of  election,  is  no  bar  to  her  right  of 
electing  dower,  when  her  time  of  election  does  come. 
But  where  it  appears  not  to  have  been  the  inten- 
tion of  a  husband  and  wife,  in  levying  a  fine,  to  bar 
the  wife's  jointure,  it  will  not  affect  it  in  a  court  of 
equity. 

24.  Thus  where  A,  upon  his  marriage,  in  considera-  s„iiy  v.  wim- 

n  r-r^rxi  ■  11  ■  r  "r^i  field,  Finch, 

tion  01  500/.  portion,  settled  an  annuity  ot  oO/.  a  year  227. 
on  his  wife,  to  be  issuing  out  of  particular  lands.  After- 
wards A.  and  his  wife  joined  in  levying  a  fine  of  those 
lands  to  a  mortgagee,  who  had  notice  of  the  annuity, 
which  was  excepted  in  the  mortgage. 

It  was  contended  that  the  wife  had  by  this  means 
extinguished  her  annuity ;  but  it  appearing  that  it  was 
not  the  intention  of  the  parties  to  destroy  this  annuity,  ^ 

the  court  decreed  that  it  should  not  be  affected  by 
the  fine. 

25.  So  where  a  jointure  was  settled  on  a  woman,  Anon.skin. 
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issuing  out  of  some  houses  in  London,  which  were 
burnt  down  ;  the  woman  joined  her  husband  in  levy- 
ing a  fine  of  the  houses,  to  create  along  term  of  years, 
for  raising  money  to  rebuild  them.  And  it  was  agreed 
that  the  woman  should  have  her  jointure  out  of  the 
reserved  rent  of  the  houses. 

Adjudged  that  the  fine  did  not  affect  the  jointure. 

26.  Every  kind  of  fine,  with  or  without  proclama- 
tions, and  whether  levied  in  the  Court  of  Common 
Pleas,  or  in  an  inferior  court,  will  bar  a  married  wo- 
man ;  for  fines  derive  this  effect  from  the  principles  of 
the  common  law,  and  not  from  any  statute. 

27.  It  is  a  common  practice  for  a  husband  to  cove-  Effect  of  a 
nant  that  his  wife  shall  join  him  in  levying  a  fine ;  and  » married' wo- 
Sir  Joseph  Jekyll  has  said,  that  in  such  cases  the  Court  man^shaii  levy 
of  Chancery  has  decreed  the  husband  to  do  it,  for  that  Haii  ▼.  Hardy, 
ne  has  undertaken  it,  and  must  lie  by  it,  11  he  does  not  i87.  n. 
perform  it.     Because  (says  Mr.  Cox)  in  all  these  cases 

it  is  .to  be  presumed  that  the  husband,  where  he  cove- 
nants that  his  wife  shall  levy  a  fine,  has  first  gained 
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her  consent  for  that  purpose ;  and  that  the  interest  iii 
such  covenant  has  been  taken  to  be  an  mheritance 
descendmg  to  the  heir  of  the  covenantee.  But  after 
all,  if  it  can  be  made  appear  to  have  been  impossible 
for  the  husband  to  procure  the  concurrence  of  his 
wife  (as  suppose  there  are  differences  between  them), 
surely  the  Court  would  not  decree  an  impossibility  ; 
especially  where  the  husband  offers  to  return  all  the 
money,  with  interest  and  costs,  and  to  answer  all  the 
damages. 

28.  The  estate  of  a  devisee  maybe  barred  by  a  fine 
and  non-claim,  if  the  devisee  has  not  entered  on  the 
lands  devised. 

29.  Thus  where  John  Metcalf  devised  lands  to  John 
Gallant,  an  infant  of  the  age  of  three  years,  in  fee : 
the  son  and  heir  of  John  Metcalf  entered  on  the  lands, 
and  levied  a  fine  of  them.  John  Gallant  the  infant 
died  before  he  attained  his  full  age,  leaving  a  sister 
who  was  then  married. 

The  Court  was  of  opinion  that  the  sister  must  make 
her  claim  within  five  years  after  the  death  of  her  hus- 
band, otherwise  the  fine  would  bar  her. 

30.  Executors  to  whom  lands  are  devised  for  pay- 
ment of  debts,  may  also  be  barred  by  a  fine  levied  of 
the  lands  thus  devised,  if  they  do  not  make  their  claim 
in  due  time. 

31.  A  fine  is  a  good  bar  to  a  trust  estate,  as  well 
as  to  a  legal  one ;  because  the  cestui  que  trust  has  an 
equitable  interest,  and  is  therefore  bound  to  pursue 
the  proper  remedies  for  securing  it :  and  if  this  were 
not  the  case,  the  operation  of  a  fine  would  be  much 
less  extensive  than  it  is,  as  there  are  so  many  trust 
estates  now  always  existing.  Thus  if  A.  is  seised  of 
lands  in  trust  for  B.  and  a  stranger  enters  on  those 
lands,  and  levies  a  fine  of  them  with  proclamations  : 
if  five  years  pass  without  any  claim  being  made,  this 
fine  will  be  a  good  bar,  both  to  A.  who  had  the  legal 
estate,  and  to  B.  who  was  the  cestui  que  trust. 
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32.  But  with  respect  to  equitable  titles  there  is  a 
distinction ;  for  where  the  equity  charges  the  lands 
only,  a  fine  and  nonclaim  is  a  good  bar  ;  but  where 
it  charges  the  person  only,  in  respect  of  the  land,  it  is 
then  no  bar. 

Thus,  if  a  trustee  levies  a  fine  of  the  lands  whereof  ciib.  cha.  c.-i. 
he  is  seised  in  trust,  to  a  person  who  has  notice  of  the 
trust;  or  if  a  man  purchases  from  a  trustee,  with 
notice,  and  levies  a  fine ;  the  cestui  que  trust  will  not 
be  barred  :  because  the  fine  being  levied  to  a  person, 
or  by  a  person  who  has  notice  of  the  trust,  the  land 
will  continue  subject  to  the  trust;  and  therefore  the 
Court  of  Chancery  will  not  permit  the  fine  to  be  a 
bar :  so  that  whenever  a  person  is  charged  as  claiming 
under  a  trustee,  he  must  either  set  up  an  opposite  vide  infra, 
title,  and  deny  his  claiming  under  the  trustee ;  or  else 
if  he  does  claim  under  the  trustee,  he  must  set  forth 
that  he  paid  a  valuable  consideration  for  the  lands, 
and  deny  that  he  had  any  notice  of  the  trust. 

33.  If  however  the  title  is  merely  a  legal  one,  and  2Atk.  csi. 
a  man  has  purchased  an  estate  which  he  sees  himself 

has  a  defect  on  the  face  of  the  deeds,  yet  the  fine  will 
be  a  bar,  and  will  not  affect  the  purchaser  with  notice, 
so  as  to  make  him  a  trustee  for  the  person  who  had 
the  right :  because,  as  Lord  Hardwicke  observes,  this 
would  be  carrying  it  much  too  far,  for  the  defect 
upon  the  face  of  the  deeds  is  often  the  occasion  of  the 
fine's  being  levied. 

34.  It  should  however  be  observed,  that  where  a  Vide  infra, 
fine  is  levied  by  a  trustee,  or  a  person  who  has  notice  '^'  *' 

of  the  trust,  it  is  not  void  at  law,  but  the  person  to 
whom  the  fine  was  levied,  without  consideration,  or  with 
notice,  becomes  himself  a  trustee  for  the  real  owner. 

35.  Having  examined  in  what  cases  a  cestui  qui 
trust  may  be  barred  of  his  trust  estate,  by  the  fine  of 
a  stranger ;  it  will  also  be  necessary  to  inquire  how 
far  a  fine  levied  by  a  cestui  que  trust  himself  is  a  bar  to 
his  trust  estate. 
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36.  Before  the  statute  of  uses,  if  a  cestui  que  use  had 
levied  a  fine,  it  might  have  been  avoided  at  any  time 
by  the  plea  quod  partes  Jinis  nihil  habuerunt ;  because 
the  cestui  que  use  had  no  estate  in  the  land,  but  was 
barely  tenant  at  will  to  his  trustees.  But  modern 
Chancellors  have  very  much  altered  the  law  in  this 
respect,  as  it  has  been  long  since  settled,  that  a  cestui 
que  trust  in  tail  may,  by  a  fine  duly  levied,  bar  his 
issue,  as  fully  as  if  he  had  the  legal  estate ;  for  other- 
wise trustees,  by  refusing,  or  by  not  being  capable  of 
executing  their  trust,  might  prevent  the  tenant  in  tail 
from  executing  the  power  given  him  by  the  law  over 
his  estate,  which  would  be  extremely  inconvenient, 
and  tend  to  the  introduction  of  perpetuities. 

37.  Where  a  married  woman  is  entitled  to  a  trust 
estate,  for  her  sole  and  separate  use,  she  may  bar  it, 
by  joining  with  her  husband  in  a  fine. 

38.  A  woman  before  marriage  conveyed,  with  her 
husband's  privity,  her  estate  to  trustees,  in  trust  to 
pay  the  rents  and  profits  to  her  sole  and  separate 
use  for  her  life ;  and  after  her  decease,  in  trust  for 
such  uses  as  she,  whether  sole  or  covert,  should  by 
her  last  will  limit  and  appoint ;  and  for  want  of 
such  appointment,  then  to  her  own  right  heirs  for 
ever. 

The  husband  mortgaged  part  of  the  lands  for  a  term 
of  500  years,  and  then  a  fine  was  levied  by  the  hus- 
band and  wife,  who  both  declared  the  uses  of  the  fine, 
as  to  the  mortgaged  premises,  to  be  to  the  plaintiff", 
the  mortgagee,  for  securing  the  payment  of  his  prin- 
cipal and  interest. 

The  wife,  by  order  of  the  Court,  answered  sepa- 
rately, and  insisted  in  her  answer  that  she  had  been 
forced  to  join  her  husband  by  duress,  insinuating  the 
mortgage  to  be  fictitious,  and  in  trust  for  the  husband, 
in  order  to  defraud  her.  She  further  insisted  that 
there  was  no  power  reserved  to  her  to  dispose  of  her 
real  estate,  but  by  her  last  will  j   that  she  had  no 
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estate  in  the  premises,  and  that  the  fine  and  mortgage 
were  both  void. 

It  was  argued  for  the  married  woman,  that  the  legal 
estate  being  in  the  trustees,  the  parties  to  the  fine  had 
not  such  an  estate  in  them  whereof  a  fine  could  be 
levied,  to  bar  the  wife's  right.  And  that  this  being  a 
mere  naked  power,  without  any  interest,  could  not 
be  barred  by  the  fine,  but  remained  still  in  the  wife, 
by  force  of  the  first  conveyance. 

Lord  Talbot  said,  the  chief  objection  was,  that  the 
legal  estate  being  in  the  trustees,  the  husband  and 
wife  had  not  such  an  estate  in  the  land  whereof  a  fine 
could  be  levied,  to  bar  the  wife's  right.  But  as  to 
that,  it  was  very  well  known  that  the  operation  of 
fines  and  recoveries  was  the  same  upon  trusts  as 
upon  legal  estates :  and  if  so,  it  must  inevitably  fol- 
low, that  an  estate  for  life,  limited  to  the  wife,  and 
the  remainder  limited  to  her  own  right  heirs,  in  de- 
fault of  any  appointment  made  by  her  last  will,  were 
both  disposed  of  by  the  fine ;  and  if  no  such  remainder 
had  been  limited  by  it,  as  the  estate  was  the  wife's 
own,  and  moved  originally  from  her,  whatever  was 
not  conveyed,  would  have  remained  in  her,  and  con- 
sequently been  barred. 

Decreed  the  trustees  to  convey  to  the  mortgagee. 

39.  Terms  for  years  may  be  barred  by  a  fine,  if  the  Terms  for 
lessees  were,  or  ever  might  have  been,  in  possession  ^^^'^' 
of  the  lands. 

40.  Thus,  where  a  lease  for  years  was  made  of  cer-  saSyn'scase, 
tain  lands,  to  begin  after  the  determination  of  a  lease  cr^ja.^S. 
then  subsisting;    the  first  term  expired,   the  second 

lessee  neglected  to  enter,  and  the  person  in  reversion 
entered,  made  a  feoffment,  and  levied  a  fine  with  pro- 
clamations of  the  land.  Five  years  passed  without 
any  claim  being  made  by  the  second  lessee ;  and  the 
question  was,  whether  he  was  barred  by  the  fine. 

It  was  resolved,  that  although  a  lessee  for  years  Ante,c.  s. 
had  not  himself  such  an  estate  as  would  enable  him 
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to  levy  a  fine,  yet  it  did  not  therefore  follow  that  his 
interest  should  not  be  barred  by  a  fine.  That  a  term 
for  years  was  within  the  statute  4  Hen.  VII.,  being 
comprehended  under  the  word  interest ;  and  as  the 
object  of  that  act  was  to  prevent  strifes  and  debates, 
it  would  not  have  that  effect  if  its  operation  did  not 
extend  to  long  terms  for  years,  which  were  then  so 
common. 

ischamv.  41.  This  priuciplc  was  carried  so  far,  that  where  a 

Can""9.  ^°  person,  who  had  a  long  term  for  years,  assigned  it 
over  to  a  trustee,  in  trust  for  himself,  then  purchased 
the  freehold  and  inheritance  of  the  lands,  and  levied  a 
fine,  it  was  resolved  that  the  term  was  barred,  the 
assignee  of  it  having  suffered  five  years  to  pass  with- 
out making  any  claim. 

2  Vent.  329.  Mr.  Justicc  Vcutris  has  taken  notice  of  this  case, 
and  observed  that  the  cognizee  of  the  fine,  who  was 
also  the  purchaser  of  the  freehold,  did  not  know  of 
the  term,  or  that  it  was  held  in  trust  for  him;  so 
that  if  the  fine  had  not  barred  it,  he  would  have  been 
cheated.  But  that  where  a  term  is  assigned  in  trust 
for  the  person  who  is  seised  of  the  inheritance,  and 
who  is  in  possession,  a  fine  levied  by  him  will  not 
destroy  the  term ;  because  the  owner  of  the  inheri- 
tance is,  in  cases  of  this  kind,  tenant  at  will  to  his 

1  Lev.  272.      trustcc.     And  this  doctrine  has  ever  since  been  ad- 

1  Vent.  8'2. 

Sid.  4(;o. '  hered  to  ;  so  that  it  is  now  a  settled  principle,  that 
3Keb.o64.  {^Q^m^  for  ycars,  which  are  kept  on  foot  by  pur- 
chasers for  the  purpose  of  protecting  the  inheritance, 
are  [not  barred  by  fine ;  otherwise  fines  would  fre- 
quently weaken  the  interest  of  purchasers,  instead  of 
adding  to  their  security. 

42.  It  is  also  fully  established,  that  a  term  of  years 

which  is  vested  in  trustees,  on  any  other  particular 

trust,  except  that  of  protecting  the  inheritance,  may 

be  barred  by  a  fine  and  non-claim. 

Hanmerv.  43.  Thus,  whcrc  A.  had  a  term  for  years  vested  in 

1  Cha.  R.  27.   him,  for  securing  children's  portion ;  B.,  being  in  pos- 
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session,  levied  a  fine,  and  five  years  passed  without  sscomb.  67. 
any  claim  being  made.    It  was  resolved  by  the  Court 
of  K.  B.  that,  admitting  the  term  was  in  trust,  it  was 
barred  by  the  fine. 

44.  If  a  jDerson  makes  a  lease  for  years,  and  still 
continues  in  possession,  he  is  considered  as  tenant  at 
will  to  the  lessee  for  years ;  and  if  the  lessor,  being 
thus  in  possession,  levies  a  fine,  it  will  be  no  bar  to  the 
term  for  years :  because  the  possession  of  the  tenant 
at  will  being  the  possession  of  the  person  in  remain- 
der, his  interest  is  not  devested ;  and  it  will  be  shown  ch.  13. 
in  a  subsequent  chapter,  that  no  estate  is  barred  by  a 
fine,  unless  it  be  devested  out  of  the  real  owner. 

45.  We  have   seen  that  a  copyholder  cannot  im-  Copyhoids. 
plead,  or  be  impleaded,  for  his  copyhold  in  the  King's 
Courts ;  and  therefore  cannot  levy  a  fine  of  it  in  the 
Court   of  Common   Pleas.     But  notwithstanding,  a 
copyhold  estate  is   considered  as  an  interest  within 

the  statute  4  Hen.  VII.,  and  therefore  may  be  barred 
by  a  fine,  levied  by  the  person  who  has  the  freehold 
of  the  land. 

46.  Thus,  Lord  Coke  says,  if  a  copyholder  be  dis-  Coke,  Cop. 
seised,  and  the  disseisor  levies  a  fine  with  proclama- 
tions, and  five  years  pass  without  any  claim  made, 

this  is  a  bar  both  to  the  lord  and  to  the  copyholder. 

47.  It   was   resolved   by   the    Court   of   Common  Margam 
Pleas  in  10  Jac.  that  lands  held  by  copy  of  court-  9  Rep.  104. 
roll  were  within  the  words  and  intent  of  the  statute 

4  Hen.  VII.  For  as  leases  for  years  were  considered 
within  the  act,  on  account  of  the  word  interest ;  and 
because  great  mischief,  vexation,  and  trouble  would 
ensue,  if  leases  for  years  were  not  within  the  act ;  so, 
greater  mischief,  vexation,  and  trouble  would  ensue, 
if  the  act  did  not  extend  to  customary  lands,  held  by 
copy;  for  a  great  portion  of  them  was  granted  in  fee 
simple. 

48.  There  is  a  custom  in  most  manors,  that  copy- 
holds may  be  entailed ;  but  even  if  a  fine  was  allowed 
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to  be  levied  of  a  copyhold  in  the  court  of  the  manor 
of  which  it  is  held,  it  will  not  bar  such  an  entail, 
because  it  is  not  levied  pursuant  to  the  statute  4 
Hen.  VII.,  unless  it  is  allowed  by  the  custom  to  have 
that  effect. 

49.  Estates  held  by  statute  merchant,  statute  staple, 
and  elegit,  are  comprehended  within  the  4  Hen.  VII., 
and  may  therefore  be  barred  by  a  fine  and  nonclaim ; 
provided  the  lands  be  actually  extended. 

50.  Thus,  upon  a  trial  at  bar,  the  court  delivered 
it  as  law  to  the  jury,  that  where  lands  were  actually 
extended,  on  a  writ  of  elegit,  the  tenant  by  elegit 
might  be  barred  by  a  fine  and  nonclaim ;  and  that 
where  an  inquisition  upon  an  elegit  is  found,  the  party 
has  the  possession  before  entry,  and  may  bring  an 
ejectment,  or  action  of  trespass. 

51.  So  in  the  case  of  Deighton  v.  Grenville,  which 
will  be  stated  in  the  next  chapter,  all  the  judges 
agreed,  that,  although  the  cognizees  of  statutes  mer- 
chant did  not  enter,  yet  that  they  had  possession  in 
law,  in  consequence  of  their  extents  and  liberates, 
which  gave  them  a  right  of  entry ;  and,  therefore, 
they  might  be  barred  by  a  fine. 

52.  Powers  appendant,  or  in  gross,  may  be  barred 
by  a  fine  levied  of  the  lands  to  which  such  powers 
relate,  by  the  person  to  whom  the  powers  are  re- 
served ;  because,  by  the  fine,  the  person  acknow- 
ledges all  his  right  and  interest  in  the  lands  to  be 
vested  in  another,  and  therefore  it  would  be  repug- 
nant to  that  acknowledgment  that  he  should  ever 
afterwards  claim  any  power  over  those  lands.  Be- 
sides, a  power  appendant,  or  in  gross,  being  part  of 
the  old  dominion,  is  considered  as  an  interest  which 
may  be  released. 

53.  C.  Digges  being  seised  in  fee,  covenanted  to 
stand  seised  to  the  use  of  himself  for  life,  remainder 
over  ;  reserving  to  himself  a  power  of  revocation,  by 
deed,  indented  and  enrolled.     C.  Digges  revoked  the 
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uses  ;    but  before  the  deed   of  revocation  was    en- 
rolled, he  levied  a  fine  of  the  lands. 

It  was  resolved,  that  the  fine  being  levied  before  the 
enrolment  of  the  deed  of  revocation,  until  which  time 
the  revocation  was  imperfect,  had  destroyed  the  power. 

54.  In  the  case  of  Penne  v.  Peacock,  Lord  Talbot  Ante,  §38. 
said,  that  the  power  being  coupled  with  an  interest, 

and  annexed  to  the  wife's  inheritance,  it  was  destroyed 
by  the  fine :  since,  that  a  lease  and  release,  or  any  vide  BuUock 
other  conveyance,  would  carry  with  them  all  powers -fit.  32.  c.'is. 
that  were  joined  to  the  estate. 

55.  A  power  of  revocation  may  also  be  destroyed  ii"s»- ^7- <!. 
in  part,  by  a  fine  being  levied  of  part  of  the  land ; 

and  yet  the   power  will   continue   good   as  to   the 
residue. 

56.  Where  a  person,  who  has  a  power  appendant 
or  in  gross,  levies  a  fine  of  the  lands  to  which  the 
power  relates,  and  afterwards  by  deed  declares  that 
such  fine  shall  enure  as  an  execution  of  his  power, 
the  fine  and  declaration  of  uses  will,  in  that  case,  be 
considered  as  one  assurance,  and  will  not  destroy  the 
power. 

57.  Thus,  in  the  case  of  Herring  v.  Brown,  it  was  Tit.  32.  c.  is. 
objected,  that  Sir  J.  Williams,  by  levying  the  fine, 
without  any  precedent  declaration  of  uses  to  which 

it  should  enure,  had  destroyed  his  power  of  revoca- 
tion :  for  the  deed,  being  subsequent  to  the  fine,  was 
ineffectual,  because  there  was  an  intermediate  time, 
between  the  levying  of  the  fine  and  the  execution  of 
the  deed,  in  which  the  forfeiture  attached,  and  the 
power  was  destroyed;  so  that  no  subsequent  act  could 
purge  the  forfeiture  which  once  attached,  nor  revive 
the  power  which  was  destroyed.  For  these  reasons, 
and  upon  the  authority  of  Digges's  case,  it  was  ad- 
judged by  the  Court  of  K.  B,  that  Sir  J.  Williams 
had,  by  levying  the  fine,  destroyed  his  power  of  revo- 
cation; and  therefore  that  the  subsequent  declaration 
of  uses  was  void. 
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Carth.2i?.  On  a  writ  of  error,  in  the  Exchequer  Chamber,  this 

reem.-oG.  j Q^jg-j^^gj^^  ^y^g  reversed,  by  the  opinion  of  six  judges 
against  two :  it  being  determined  that  the  fine  and 
declaration  of  uses  were  to  be  considered  as  one  and 
the  same  conveyance,  and  operated  as  an  execution, 
and  not  as  an  extinguishment  of  the  power.  It  was 
agreed,  that  a  fine  alone,  without  a  deed  to  declare 
the  uses  of  it,  would  have  extinguished  the  power; 
but  that  it  was  otherwise,  where  there  was  a  deed  de- 
claring what  the  intention  of  the  parties  was  when  the 
fine  was  levied ;  and  although  the  date  of  the  deed 
was  subsequent  to  that  of  the  fine,  for  no  other  reason, 
perhaps,  but  because  the  fine  was  levied  in  the  vaca- 
tion, and  was  dated  as  of  the  preceding  term,  still  it 
was  possible  that  the  deed  was  executed  at  the  time 
the  fine  was  acknowledged  :  so  that  it  would  be  unrea- 
sonable to  make  a  forfeiture  or  extinguishment  of  a 
right  merely  by  relation,  w^hich  was  but  a  fiction  of  law. 
Doug.  45.S.P.  58.  This  doctrine  has  been  confirmed  by  the  Court 
of  King's  Bench,  in  the  case  of  Doe  v.  Whitehead, 
which  will  be  stated  in  a  subsequent  chapter.  So  that 
now,  whenever  a  fine  is  levied,  and  a  declaration  of 
the  uses  of  it  is  afterwards  executed,  the  fine  and  de- 
claration of  uses  will  be  considered  as  one  assurance. 
But  not  powers  59.  Powcrs  Collateral  to  the  land,  which  are  not 
nlm^li?  a  joined  with  an  interest,  cannot  be  barred  or  destroyed 
Tit.  32.  c.  18.  ]3y  fines  levied  by  the  persons  to  whom  such  powers 
are  reserved;  because  they  are  considered  as  bare  and 
naked  authorities,  which  cannot  be  released  or  de- 
vested. 
1  Rep.  174.  a.  60.  Thus  it  is  Said  by  Lord  Chief  Justice  Popham 
in  Digges's  case,  that  if  a  feoffment  was  made  to  A.  in 
fee,  to  divers  uses,  with  a  proviso  that  it  should  be 
lawful  for  B.  to  revoke  those  uses;  B.  could  not  in 
that  case  release  his  power;  and  a  fine  levied  by  him 
would  not  extinguish  it;  for  it  was  merely  collateral, 
and  the  land  did  not  move  from  him,  nor  should  the 
party  be  in  by  him,  nor  under  him. 
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61.  It  follows  from  the  same  principle,  that  a  power, 
collateral  to  the  land,  cannot  be  barred  by  the  fine  of 
a  stranger. 

62.  Thus,  where  a  person,  by  a  proviso  in  his  mar-  wmis  v. 
riage  settlement,  gave  his  intended  wife  a  power  to  i  Atk!474. 
dispose  of  100/.  to  such  persons  as  she  should  appoint, 

to  be  paid  within  one  year  after  his  decease ;  and,  in 
default  of  payment,  one  John  Moreton  was  empowered 
to  make  a  lease  of  certain  lands,  to  raise  that  sum. 
The  wife,  in  a  year  after  the  death  of  her  husband, 
made  an  appointment  of  the  100/.,  but  it  was  not  paid. 
The  heir  of  the  husband  levied  a  fine  of  the  land,  and 
five  years  passed ;  afterwards,  the  appointees  of  the 
100/.  brought  their  bill  to  be  paid  that  sum. 

Lord  Hardwicke  observed,  that  though,  by  the  se- 
veral statutes  relating  to  fines,  all  right,  claim,  and  in- 
terest which  strangers  had,  were  barred  by  a  fine ;  yet 
that  such  a  stranger  as  John  Moreton,  who  had  no  in- 
terest, but  only  a  bare  naked  power,  and  who  could 
not  have  made  an  entry,  was  not  affected  by  it. 

63.  Lands  were  settled  to  the  use  of  the  husband  Jersey  v.  Deane, 
for  life,  remainder  to  the  use  of  the  wife  for  life,  re- 
mainder to  their  sons  successively  in  tail  male ;  and 

for  default  of  such  issue  to  the  use  of  the  wife  in  fee, 
if  she  should  survive  the  husband,  but  if  she  should 
not  survive,  to  the  use  of  the  daughters  successively  in 
tail  male ;  and  in  default  of  such  issue,  to  such  uses  as 
the  wife  should  appoint ;  and  in  default  of  appoint- 
ment, to  her  in  fee.  The  settlement  contained  a  power 
for  the  trustees,  with  the  consent  of  the  husband  and 
wife,  to  sell  or  exchange,  and  a  covenant  for  further  as- 
surance. In  pursuance  of  the  settlement,  fines  were 
levied.  Subsequently  other  fines  were  levied  by  the 
husband  and  wife,  which  were  declared  to  be  taken, 
to  corroborate  the  uses  of  the  settlement  antecedent  to 
the  limitation  to  the  use  of  the  wife  in  fee  simple,  and 
subject  thereto,  to  such  uses  as  the  wife  should  by 
deed  or  will  appoint.     On  a  case  sent  by  the  Vice 
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A  right  of 
entry. 


Mayor  of  Lon- 
don V.  Alsford, 
Cro.  Car.  575. 
W,  Jones,  452. 


Touch.  154. 


Cromwell's 
case,  2  Rep.  69. 


Thomasin  v, 
Mackworth, 
Carter,  75. 
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Chancellor  to  the  Court  of  King's  Bench,  it  was  held, 
that  the  latter  lines  did  not  operate  to  extinguish,  de- 
stroy, or  suspend  the  power  of  the  husband  and  wife 
to  direct  a  sale  or  exchange  of  the  estates. 

64.  A  right  or  title  of  entry  for  a  condition  broken, 
may  be  barred  by  a  fine  levied  by  the  grantee  or  de- 
visee of  the  conditional  estate. 

Q^.  Thus,  where  lands  were  devised  to  trustees  and 
their  heirs,  upon  condition  that  they  should  pay  a  cer- 
tain sum  of  money  every  year,  for  the  support  of  a 
schoolmaster,  kc. ;  and  on  non-performance  of  the 
trusts,  the  lands  were  devised  over  to  other  persons. 
The  trustees  neglected  to  perform  the  trusts,  and  le- 
vied a  fine  of  the  lands. 

It  was  determined  that  the  fine  was  a  good  bar  to 
the  persons  who  had  a  title  to  enter  on  breach  of  the 
condition. 

QQ.  A  title  of  entry  for  a  condition  broken  may  also 
be  barred  by  a  fine  levied  by  the  grantor  of  the  con- 
ditional estate ;  as  if  a  person  makes  a  feofiment  upon 
condition,  and  before  the  condition  is  broken,  the 
feoflfor  levies  a  fine  of  the  same  lands,  either  to  the 
feoffee,  or  to  any  other  person  ;  the  condition  will  be 
thereby  discharged  for  ever. 

67.  But  if  the  fine  had  been  levied  for  the  purpose 
of  corroborating  the  conveyance  by  which  the  con- 
dition was  created,  it  would  not  have  destroyed  the 
condition ;  for  in  that  case  the  fine  and  conveyance 
would  be  construed  together,  and  would  operate  as 
one  assurance. 

68.  It  seems  that  a  right  or  title  of  entry  on  any 
other  account  may  also  be  barred  by  a  fine. 

69.  H.  Mackworth,  upon  his  marriage,  made  a 
feoff^ment  to  trustees  and  their  heirs,  to  the  use  of 
himself  for  life,  remainder  to  his  eldest  son  in  tail, 
reversion  to  himself  in  fee;  and  covenanted  to  pay 
200/.  to  the  trustees  within  three  months  after  the 
birth  of  each  child ;  with  a  declaration,  that  if  such 
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payment  was  not  made,  then  the  feoffees  and  their 
heirs  should  stand  seised  of  the  premises  until  they 
had  levied  the  said  sums.  The  money  was  not  paid ; 
so  that  the  estate  of  H.  Mackworth,  being  with  a 
piousque,  ceased ;  but  the  trustees  did  not  enter. 
H.  Mackworth,  on  the  marriage  of  his  son,  conveyed 
the  lands  by  lease  and  release  to  uses,  and  levied  a 
fine  to  those  uses ;  after  which,  five  years  passed 
without  any  entry  or  claim. 

Lord  Chief  Justice  Bridgeman  delivered  the  opinion 
of  the  Court,  that  the  entry  of  the  trustees  was  barred 
by  the  fine. 

70.  A  fine  and  nonclaim  is  a  good  bar  to  a  writ  of  wms  of  error. 

^  ^  1  T  .  •  •       .  1  1    Bartholomew 

error,  ni  consequence  of  the  word  actions  m  the  second  v.  Beifieid, 
saving  in  the  stat.  4  Hen.  VII.     And  a  fine  is  also  a  ^'^'^'  ^^'  "'^'' 
good  bar  to  a  writ  of  error,  to  reverse  a  common  re- 
covery. 


CHAP  XI. 

Different  Savings  in  the  Statute  4  Hen.  VII.  and  Ex- 
ceptions in  favour  of  Infants ,  Femes  Covert ^  S:;c. 


1.  First  Saving. 
6.  Second  Saving. 
34.  Married   Women  within  this 

Saving. 
*28.  And  Bishops,  Deans,  S^"C. 
29-  And    Persons    having      Of- 
fices. 


30.  And  Strangers  having  dif- 
ferent Rights. 

38.    Third  Saving. 

40.  Exceptions  in  favour  of  In- 
fants, 8fc. 

53.  Case  of  Persons  dying  under 
their  Disabilities. 


Section  1. 

The  great  inconveniences  which  arose  from  the  sta- 
tute of  nonclaim,  were  removed  by  that  of  4  Hen.  VII.; 
and  a  proper  medium  established,  between  the  un- 
bounded latitude  given  by  the  first  of  these  statutes 
and  the  rigour  of  the  common  law ;  for  the  doctrine 
of  nonclaim  was  restored,  but  the  time  allowed  for 
making  a  claim  was  extended  from  one  to  five  years. 
VOL.  v.  o 


First  saving. 
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4  Hen.  7.  2.  Tlic  words  of  this  clause,  which  is  called  the  first 

c.  •24.  ^?>.  . 

saving,  are,  "  Saving  to  every  person  and  persons, 
and  to  their  heirs,  other  than  the  parties  to  the  said 
fine,  such  right,  title,  claim,  and  interest,  as  they  have 
to  or  in  the  said  lands,  tenements,  or  hereditaments, 
at  the  time  of  such  fine  engrossed ;  so  that  they  pur- 
sue their  title,  claim,  or  interest,  by  way  of  action  or 
lawful  entry,  within  five  years  next  after  the  same 
proclamations  had  and  made." 
romh.30.  3.  In  consequence  of  this  clause,  all  those  who  have 

any  present  right  or  claim  to  lands  whereof  a  fine  has 
been  levied,  are  allowed  five  years,  to  be  computed 
from  the  day  on  which  the  last  proclamation  was  made, 
to  make  their  claim.    And  although  there  be  no  trans- 

2  Wiis.R.  19.    mutation  of  possession,  and  the  cognizor  be  in  of  the 

old  use,  yet  after  five  years  it  will  operate  as  a  bar  to 
all  claims  whatever. 

3  Rep.  b;,  b.         4.  If^  therefore,  a  tenant  in  tail  is  disseised,  and  the 

disseisor  levies  a  fine  with  proclamations,  the  tenant 
in  tail,  having  a  present  right,  is  within  the  first  saving 
'  of  the  statute,  and  may  defeat  the  fine  at  any  time 
within  five  years  after  the  last  proclamation  has  been 
made ;  but  if  he  neglects  to  make  his  claim  within 
that  time,  he  will  be  for  ever  barred  :  and  if  the  tenant 
in  tail  dies  before  the  five  years  are  expired,  his  issue 
may  avoid  the  fine  within  the  five  years,  but  not  after. 
5.  With  respect  to  the  modes  of  avoiding  a  fine 
within  the  term  prescribed  by  the  statute,  they  will 

Ch.  14.  be  pointed  out  in  a  subsequent  chapter. 

Second  saving.  G.  By  the  couimou  law,  persons  in  remainder,  and 
also  the  reversioners,  were  frequently  barred  by  the 
•  neglect  of  the  particular  tenant  to  make  a  claim  within 
a  year  and  a  day  after  a  fine  was  levied ;  and  this  is 
commonly  assigned  as  the  reason  for  making  the  sta- 
tute of  nonclaim.  But  all  cases  of  this  kind  are  now 
particularly  provided  for  by  the  following  clause  in 
the  statute  4  Hen.  VII.  ^  4.,  which  is  usually  called  the 
%.      second  saving. 
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7.  **  And  also  saving  to  all  other  persons  such  action, 
right,  title,  claim,  and  interest  in  or  to  the  said  lands, 
tenements,  or  other  hereditaments,  as  shall  first  grow, 
remain,  or  descend,  or  come  to  them,  after  the  said 
fine  engrossed  and  proclamations  made,  by  force  of 
any  gift  in  tail,  or  by  any  other  cause  or  matter,  had 
and  made  before  the  said  fine  levied ;  so  that  they 
take  their  action,  or  pursue  their  said  right  and  title, 
according  to  law,  within  five  years  next  after  such 
action,  right,  claim,  title,  or  interest  to  them  accrued, 
descended,  fallen  or  come." 

8.  In  consequence  of  this  clause,  all  those  to  whom 
a  right  accrues  at  any  time  after  a  fine  has  been  levied, 
from  any  cause  which  existed  before  the  fine  was  le- 
vied, are  allowed  five  years,  to  be  computed  from  the 
day  on  which  their  right  first  accrued,  to  make  their 
claim. 

9.  Thus  if  a  tenant  in  tail  makes  a  feoffment,  and  Piovd.  374. 
the  feoffee  levies  a  fine,  the  issue  in  tail  is  within  the  "    ^^'  '■"' 
second  saving,  and  shall  have  five  years  from  the  death 

of  his  father  to  make  his  claim,  and  avoid  the  fine ; 
because  he  is  the  first  to  whom  a  right  accrued  and 
descended  after  the  fine  was  levied,  for  his  father 
could  not  enter  against  his  own  feoffment. 

10.  In  the  same  manner,  if  a  tenant  in  tail  bargains  P«iystonv. 
and  sells  his  estate  tail  to  a  stranger  in  fee,  who  levies  cio.^Eiiz.  &96. 
a  fine  of  it  with  proclamations,  the  issue  in  tail  is 

within  the  second  saving;  because  the  right  first  ac- 
crued to  him,  as  his  ancestor  could  not  enter  against 
his  own  bargain  and  sale. 

11.  If  a  tenant  in  tail  discontinues  his  estate,  re-  Touch.  33. 
serving  a  rent,  and  dies,  and  the  issue  in  tail  accepts 

of  the  rent  from  the  discontinuee,  who  afterwards 
levies  a  fine  with  proclamations ;  the  acceptance  of 
the  rent  by  the  issue  in  tail  bars  him  from  claiming 
the  estate  tail.  But  upon  the  death  of  the  issue  in 
tail,  his  issue  will  have  five  years  to  avoid  the  fine, 
in  consequence  of  the  second  saving,  because  he  was 

o  2 


IDG  TiUeXXW.     Tuic.     Ch.  xi.  '^  12—16. 

the  first  person  to  whom  the  right  of  reversing  the  fine 
accrued. 
piowd.  374.  12.  It  tenant  in  tail  levies  a  fine,  and  five  years  pass, 

T.  Raym.  loi.  ^^^^  afterwards  the  tenant  in  tail  dies  without  issue, 
the  persons  in  remainder  and  reversion  are  within  the 
second  saving,  and  have  therefore  five  years  to  make 
their  claim  from  the  death  of  the  tenant  in  tail  without 
issue,  because  their  right  did  not  accrue  till  the  de- 
termination of  the  estate  tail. 
Ante, c.  10.  13.  k  cestu'i  quc  trust  in  tail  may  not  only  bar  his 

owo  issue  by  a  fine,  but  also  the  persons  in  remainder 
or  reversion,  unless  they  make  their  claim  within  five 
years  after  the  expiration  of  the  estate  tail. 
Basket  T.  14.  A  person  devised  lands  to  trustees  for  ninety- 

Tve^n.  226.  riiuc  ycai's,  for  the  payment  of  his  debts  and  legacies ; 
u  Mod.  144.  g^j^^  -j-j  ^^gg  they  should  not  act  within  six  months  after 
his  decease,  then  he  devised  the  same  lands  to  another 
person  and  his  heirs,  in  trust  to  pay  his  debts  and 
legacies  ;  and  afterwards  to  A.  in  tail,  remainder  to  B. 
in  tail.  A.  levied  a  fine,  and  died  without  issue  ;  five 
years  passed  without  any  claim  by  B. 

Lord  Keeper  North  was  of  opinion,  that  this  fine  by 
cestui  que  trust  in  tail,  and  the  nonclaim,  barred  the 
remainder-man  in  tail ;  for  equitable  rights  were  as 
well  to  be  barred  by  fines  as  titles  at  law. 
Goodnght  v.  15.  Where  there  is  a  term  for  years  e*xisting  at  the 
Forrester, iiifra.  ^-^^  when  au  cstatc  tail  determines,  the  remainder- 
man or  reversioner  will  be  allowed  five  years  from  the 
determination  of  such  term  to  make  his  claim. 

16.  If  lands  are  extended  upon  two  statutes,  and 
the  person  who  is  seised  of  the  land  levies  a  fine,  it 
will  devest  the  estates  of  the  cognizeesof  such  statutes, 
and  the  cognizee  of  the  first  statute  must  make  his 
claim  within  five  years  after  the  fine  has  been  levied, 
otherwise  he  will  be  for  ever  barred.  But  with  re- 
spect to  the  cognizee  of  the  second  statute,  he  need 
not  make  his  claim  till  satisfaction  has  been  entered 
Tit.  14.  on  record  on  the  first  statute,  because  that  is  the  only 
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proper  determination  of  an  extent  of  that  kind  ;  so 
that  he  will  have  five  years  from  that  time  to  avoid 
the  fine,  by  the  second  saving,  for  till  then  his  right 
did  not  accrue. 

17.  Thomas  Lewis,  being  seised  in  fee  of  the  pre-  Deightonv. 
mises  in  question,  acknowledged  a  statute  for  1,200/.  2'vent.;«3. 
to  William  Knight ;  he  afterwards  acknowledged  an-  J  skbTVeo. 
other  statute  for  1000/.  to  Richard  Gerrard,  and  an- 
other for  5000/.  to  Sir  James  Elwes  and  Richard  Bur- 
rows ;  execution  was  sued  out  on  all  these  statutes, 
and  the  lands  were  extended.     Thomas  Lewis,  being 
in  actual  possession,  sold  the  lands  for  4000/.  to  John 
Lewis,  and  levied  a  fine  of  them  with  proclamations. 
John  Lewis  devised  the  lands  to  his  brother  Edward 
Lewis,  and  the  heirs  male  of  his  body,  and,  for  want 
of  such  issue,  to  his  own  two  daughters.     John  Lewis 
died  ;  and  Edward  Lewis,  being  in  actual  possession, 
levied  a  fine  with  proclamations,  to  the  use  of  himself 
and  his  heirs,  and  died  without   issue,  whereby  the 
lands  descended  to  the  two  daughters  of  John  Lewis, 
who  entered,  and  having  married  the  Earls  of  Hunt- 
ingdon and  Scarsdale,  they  also  entered,   and  were 
seised  in  rioht  of  their  wives.     Administration  to  Bur- 
rows,  the  surviving  cognizee  of  the  last  statute,  was 
committed  to  Ann,  wife  of  the  defendant  Grenville,  as 
to  that  statute  and  the  extent  thereon  ;  and  Grenville 
and  his  wife,  who  was  also  administratrix  to  Gerrard 
the  cognizee  of  the  second  statute,  having  acknow- 
ledged satisfaction  upon  it,  and  caused  it  to  be  vacated, 
entered  upon  the  Earls  of  Huntingdon  and  Scarsdale, 
as  administratrix  to  Burrows,  in  whom  the  last  statute 
was  vested,  and  claimed  the  money  due  on  it ;  where- 
upon the   said   Earls   brought   an    ejectment   in   the 
Court  of  King's  Bench,  in  the  name  of  Deighton,  for 
the  recovery  of  the  lands.     The  question  was,  whether 
Grenville,   a  representative  to  Burrows,  the  cognizee 
of  the  last  statute,  which  was  a  reversionary  interest, 
to  commence  after  the  determination  of  Gerrard's  ex- 
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tent,  was  barred  by  the  fine  of  Thomas  Lewis  and 
five  years  nonclaim,  or  was  within  the  second  saving 
of  the  statute  4    Hen.  VII.  and   should   be   allowed 
five  years  to  make  his  claim  from  the  time  when  sa- 
tisfaction  was   acknowledged    on   Gerrard's   statute. 
The  case  was  argued  several  times  in  the  Court  of 
King's  Bench,  and  in  4  Jac.  1.  judgment  was  given 
for  Grenville,  that  Burrows's  interest  was  not  barred 
by  the  fine.    A  writ  of  error  was  brought  in  the  Exche- 
quer Chamber,  where  the  case  was  also  several  times 
Vide  2  Vent,     argucd.     Mr.  Justice  Ventris  contended,   that  there 
was  a  very  great  difference  between  this  case  and  the 
case  of  reversions  on  estates  for  lives  or  years,     i.  Be- 
cause in  those  estates  there  was,  either  by  an  express 
limitation  of  the  parties  or  the  operation  of  law,  a  cer- 
tain end  of  the  estate  beyond  which  it  could  not  last, 
and  until  which  it  was  not  properly  determined,  which 
an  estate  held  by  extent  has  not.     ii.  Because  if  a 
person,  who  has  a  reversion  after  an  estate  held  by  ex- 
tent, was  allowed  five  years  to  make  his  claim  after 
the  extent   was  determined  by  a  perception   of  the 
profits,  or  an  acknowledgment  of  satisfaction  on  re- 
cord, then  a  claim  was  let  in  after  an  estate  which  no 
man  could  see  the  end  of;    for  no  person  could  tell 
when  an  extent  would  be  satisfied  by  a  perception  of 
he  profits,  and  much  less  whether  satisfaction  would 
ever  be  acknowledged  ;  whereas  other  estates  have  a 
known  and  certain  determination,  so  that  it  would  be 
impossible  to  tell  within  what  space  of  time  a  posses- 
sion could  be  quieted,  and  thus  the  great  end  of  the 
statute  of  fines  would  be  defeated,     in.  Because  it 
would  be  in  the  power  of  the  party  who  had  the  ex- 
tent, to  protract  the  time  as  long  as  he  pleased ;  for, 
until  he  thought  proper  to  bring  a  scire  facias  ad  com- 
putandum,  the  statute  would  never   be  satisfied ;    so 
that  it  would  be  in  the  powder  of  a  stranger  to  make 
the  estate  of  a  person  who  was  in  possession  under  a 
fine,  liable  to  a  future  claim  as  long  as  he  pleased. 
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The  judgment  of  the  Court  of  King's  Bench  was  re- 
versed by  a  majority  of  six  Judges  against  two.  But 
that  Court  refused  to  award  execution,  because  tliere 
was  a  mistake  in  the  writ  of  error;  upon  which  a  new 
writ  of  error  was  brought,  whereon  the  judgment  was 
affirmed  for  Grenville,  there  being  three  Judges  for  re- 
versing, and  three  for  affirming  ;  and  a  majority  being 
required  to  reverse  the  judgment,  it  was  of  course  to 
stand. 

A  writ  of  error  was  then  brought  in  the  House  of  Cojies  Pari. 
Lords,  where  it  was  contended,  on  the  part  of  the 
plaintiff,  that  Mr.  Grenville  could  not,  by  acknow- 
ledging satisfaction  on  Gerrard's  statute,  gain  any  new 
right  to  enter,  to  avoid  the  fine  levied  by  Edward  Lewis 
about  nine  years  before,  by  which,  and  by  five  years 
nonclaim,  his  interest  in  the  last  extent  was  barred, 
because  an  entry  might  and  ought  then  to  have  been 
made  into  the  extended  estate  ;  and  the  contrary  opi- 
nion would  tend  very  much  to  weaken  the  security  of 
a"  fine  a.nd  nonclaim,  which  is  the  highest  and  best 
security  in  the  law  for  quieting  people  in  their  estates, 
and  preventing  suits  ;  and  it  would,  therefore,  be  of 
very  pernicious  consequence  to  all  purchasers  and 
owners  of  estates,  if  such  old  dormant  incumbrances 
were  set  up  against  a  fine  and  nonclaim,  and  supported 
by  such  a  method  as  the  vacating  a  statute  long  be- 
fore extinguished,  for,  thereby,  estates  might  be  in- 
cumbered which  had  been  long  enjoyed  without  in- 
terruption. 

On  the  other  side,  it  was  argued  for  the  defendant, 
that  it  was  not  necessary  to  make  any  claim  upon 
Burrows's  statute,  until  Gerrard's  statute  appeared 
upon  record  to  be  satisfied,  and  so  a  claim  made  by 
the  defendant  by  entry  upon  the  premises,  within  five 
years  after  satisfaction  entered  upon  record,  on  Ger- 
rard's statute,  was  sufficient  to  prevent  Burrows's  ex- 
tent from  being  barred  by  the  fine.  That  this  case  did 
not  differ  in  reason  from  the  common  and  know' n  case, 


200  Title  XXXV.     Fine.     Ch.  xi.  §  18—20. 

where  A.  tenant  for  life,   remainder  in  fee  to  B.,  is 
disseised,  and  the  disseisor  levies  a  fine,  and  there  is 
five  years*  nonclaim  ;  though  the  estate  of  tenant  for 
life  be  barred  by  this  five  years'  nonclaim,  and  the  re- 
mainder-man may,   if  he  please,  enter  upon  the  five 
years'  nonclaim  by  tenant  for  life,  yet  he  may  waive 
such  entry,  and  will  have  a  new  period  of  five  years 
after  the  death  of  tenant  for  life,  to  make  his  claim  : 
so,  although  Burrows  might,  if  he  had  pleased,  have 
entered  upon  the  five  years'  nonclaim  by  Gerrard,  yet 
he  might  stay  and  expect  until  satisfaction  was  entered 
upon  the  record  of  Gerrard's  statute  ;  for,  as  the  death 
of  the  tenant  for  life  is  the  proper  and  natural  deter- 
mination of  an  estate  for  life,  so  the  entering  satisfac- 
tion upon  record  is  the  proper  and  natural  determina- 
tion of  an  extent  upon  a  statute  ;  and,  in  the  one  case, 
as  well  as   the  other,  before  such  determination,  the 
remainder  man  or  reversioner  is  not  compellable  to 
make  his  claim  to  avoid  the  fine. 

The  judgment  of  the  Court  of  King's  Bench  was 
affirmed. 

18.  If  there  be  no  person  who  has  a  right  to  make 
a  claim  at  the  time  when  a  fine  is  levied,  and  after- 
wards some  person  does  acquire  such  a  right,  he  will 
be  allowed  five  years,  from  the  time  when  he  acquired 
the  right  of  avoiding  the  fine,  to  make  his  claim. 
Stsmfw(i*f.  19.  Thus   where  a  person  who  was  entitled  to  a 

j^^si!^  "*  term  for  years  in  reversion,  expectant  on  another  term 
for  years,  died ;  the  first  term  expired,  the  lessor  en- 
tered, and  levied  a  fine  with  proclamations ;  five  years 
passed  before  administration  was  granted  of  the  effects 
of  the  person  who  had  the  reversionary  term. 

It  was  resolved,  that  the  administrator  was  within 
the  second  saving  of  the  statute,  and  should  have  five 
years  to  pursue  his  right  from  the  time  administration 
was  granted  ;  because  till  then  there  was  no  one  who 
could  claim. 
-20.  No  person,  however,  is  within  the  second  saving 
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but  he  to  whom  the  right  of  avoiding  the  fine  first 
accrued ;  so  that  those  who  claim  under  the  person 
to  whom  such  right  first  accrued,  are  only  allowed  so 
much  of  the  five  years  as  has  not  elapsed  in  the  life- 
time of  their  ancestor. 

21.  Thus  it  is  laid  down  by  the  two  Chief  Justices  v\om.?,7a. 
Dyer  and  Catline,  in  the  case  of  Stowell  v.  Zouch,  that  jenk?Cem.  k. 
if  a  tenant  in  tail  be  disseised,  and  the  disseisor  levies  E?i«?896^'* 
a  fine,  the  right  of  reversing  the  fine  first  accrues  to, 

and  attaches  in,  the  tenant  in  tail  himself;  so  that  if 
he  lets  the  five  years  pass  without  impeaching  the  fine, 
and  then  dies,  his  issue  will  be  for  ever  barred  ;  for 
they  are  not  within  the  second  saving,  because  the 
right  first  accrued  to  their  ancestor,  and  not  to  them. 
The  Justices  Southcot  and  Weston  dissented  from  this 
opinion,  and  contended  that  every  issue  in  tail  should 
have  five  years,  as  a  new  right  came  to  every  one  of 
them  per  formam  doni;  which  right,  as  they  took  it, 
the  makers  of  the  act  intended  to  preserve,  and  to  this 
purpose  the  words,  *'  by  force  of  any  gift  in  tail,"  were 
put  in  the  second  saving.  But  this  opinion  was  utterly 
disallowed  by  the  Chief  Justices,  who  said  that  the 
word  jirst,  which  ought  to  be  added  to  the  word  de- 
scend, and  then  it  would  be,  shall  Jirst  descend,  will  not 
suflfer  every  descent  to  have  five  years. 

22.  Plowden  was  of  opinion  that  the  prurview  of  the  273,  note. 
stat.  4  Hen.  VII.  is  only  against  those  who  have  right 

at  the  time  of  the  fine  levied ;  or  have  future  right 
«pon  cause  arising  before;  and  that  as  to  rights  accru- 
ing after  a  fine  is  levied,  they  are  not  barred  by  the 
statute.  This  doctrine  is  nearly  transcribed  into  the 
Touchstone,  where  it  is  said,  "  Such  as  have  neither  p«.  22. 
present  nor  future  right,  at  the  time  of  the  levying  of 
the  fine,  by  reason  of  any  matter  before  the  fine,  but 
whose  right  groweth  either  entirely  after,  or  partly  be- 
fore, and  partly  after  the  fine ;  and  these  are  not  barred 
at  all  by  the  fine,  but  they  may  make  the  claim,  &c. 
when  thev  wiH." 
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This  opinion  has,  however,  been  entirely  exploded 
in  the  following  case,  in  which  it  was  held  that  no  new 
cause  of  avoiding  a  fine  can  arise  after  the  fine.  That 
e^-^ery  right  of  avoiding  a  fine  must  commence  in  the 
party  or  his  ancestor,  testator,  or  intestate,  upon  a 
cause  existing  before  the  fine  was  levied ;  so  that  no 
alienation  or  disposition  can  be  made,  which  can  in- 
troduce strangers  into  the  situation  of  claiming  a  new 
title,  or  cause  of  entry,  or  action. 

23.  R.  Browne  devised  a  tenement  to  his  wife  Ann, 
his  son  Philip,  and  his  daughter  Eleanor,  for  and 
during  the  term  of  the  natural  lives  of  the  said  Philip 
and  Eleanor,  and  the  longest  liver  of  them,  and  after 
the  decease  of  the  survivor  of  them  the  said  Philip 
and  Eleanor,  then  the  reversion  of  the  said  tenement 
to  be  to  the  executors  of  the  said  Philip  for  forty  years. 
The  testator  died  in  1677,  and  the  reversion  in  fee 
of  the  tenement  thus  devised,  descended  to  Robert 
Browne,  the  eldest  son  of  the  devisor.  Ann  and 
Eleanor  Browne  died  in  1723,  leaving  Philip  surviving 
them,  who  in  1733  levied  a  fine  with  proclamations  of 
the  said  tenement,  to  William  Forrester  and  his  heirs," 
who  thereupon  entered.  The  reversion  in  fee  of  the 
tenement  was  sold  in  1683  to  Thomas  Burton,  who  in 
the  year  1735,  two  years  after  the  fine  was  levied, 
made  his  will  and  devised  the  same  to  Robert  Burton 
for  life,  remainder  to  his  first  and  other  sons  in  tail. 
Thomas  Burton  died  in  1735;  and  Robert  Burton,  the 
devisee  for  life,  died  in  1803,  leaving  issue  Robert 
Burton  his  eldest  son,  who  in  1805  entered  on  the 
premises  to  avoid  the  fine,  and  devised  the  same  to  the 
plaintiff. 

The  case  was  argued  in  the  Court  of  King's  Bench, 
where  judgment  was  given  for  the  defendant  upon  a 
point  that  will  be  stated  hereafter.  Upon  a  writ  of 
error  in  the  Exchequer  Chamber,  the  defendant  con- 
tended that  the  plaintiff  was  barred  by  the  fine  and 
non-claim,  not  having  made  his  entry  within  five  years 
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after  the  expiration  of  the  term  of  forty  years,  created  Tit.3i.  c.  2. 
by  the  will  of  Richard  Burton.  That  as  the  devisee 
for  life  under  the  will  of  Thomas  Burton  only  died  in 
1803,  it  was  urged  for  the  plaintiff,  that  the  entry 
made  in  1805  was  in  good  time  ;  but  if  this  were  so,  it 
would  entirely  put  an  end  to  the  statute  of  nonclaim, 
for  by  creating  estates  for  life  or  in  tail,  the  time  might 
be  prolonged  ad  infinitum.  But  in  construing  the  stat. 
4  Hen.  VII.,  it  was  to  be  observed  that  the  several  par- 
ticular estates  all  made  only  one  estate  in  fee  simple. 
It  was  clear  that  if  the  time  began  to  run  against  the 
ancestor,  it  continued  to  run  against  the  heir  or  de- 
visee. 

Sir  James  Mansfield,  Chief  Justice,  said,  the  Court 
was  unanimously  of  opinion  that  the  right  of  entry 
was  confined  to  five  years  after  the  expiration  of  the 
forty  years'  term.  The  devise  was  to  Philip  Browne 
for  life,  with  remainder  to  his  executors  for  a  term  of 
forty  years.  He  died  in  1738,  and  the  term  Which 
then  commenced  expired  in  1778.  When  the  fine  was 
levied,  Robert  Browne  was  seised  in  fe3  of  the  rever- 
sion ;  consequently,  if  he  had  lived  to  1778,  he  and 
his  heir  would  have  been  bound  to  claim  within  five 
years  from  1778,  in  which  year  the  forty  years  ex- 
pired. If  he  would  have  been  bound  to  claim  within 
five  years  from  that  time,  the  question  was,  whether 
he  could  by  his  will  give  a  right  to  avoid  the  fine  at  a 
more  distant  period  than  the  end  of  the  five  years.  If 
he  might,  he  could  equally  limit  the  estate  to  500  or 
5000  men  in  succession,  and  their  heirs  in  tail,  and  so 
keep  the  right  of  entry  alive  for  a  century  or  more. 
This  would  be  the  consequence ;  and  a  most  extra- 
ordinary  consequence  it  would  be.  "Whether  it  can 
be  so,  depends  upon  the  words  of  the  statute  of  fines* 
which  are,  "  the  said  proclamations  so  made,  the  said 
fine  to  be  a  final  end,  and  conclude  as  well  privies  as 
strangers  to  thfe  same." 

Stopping  here,  the  question  was,  since  a  man  and 
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his  heirs  are  barred,  is  a  man,  and  his  devisees,  barred  ' 
or  has  the  statute  of  wills  this  effect,  that  more  time  is 
required  to  bar  a  right  of  entry  against  a  devisee  than 
against  an  heir?  or  is  not  the  devisee  exactly  in  the 
same  state  as  the  heir  ?  He  had  never  heard  it  dis- 
puted; and  if  so,  he  was  barred  at  the  end  of  five 
years  after  the  forty  years.  But  it  was  said  there  was 
a  saving  of  future  rights,  and  every  person  shall  have 
five  years  from  the  accruer  of  such  future  rights.  This 
depended  on  the  words  of  the  statute — *'  Saving  to 
all  other  persons  such  action,  right,  title,  claim,  and 
interest,  in  or  to  the  said  lands,  tenements,  or  other 
hereditaments,  as  first  shall  grow,  remain,  or  descend, 
or  come  to  them,  after  the  said  fine  engrossed,  and 
proclamations  made,  by  force  of  any  gift  in  tail,  or  by 
any  other  cause  or  matter  had  and  made  before  the 
said  fine  levied;  so  that  they  take  their  action,  or  pur- 
sue their  said  right  and  title  according  to  law,  within 
five  years  next  after  such  action,  right,  title,  claim,  or 
interest  to  them  accrued,  descended,  remained,  fallen, 
or  come."  This  was  confined  to  persons  whose  fu- 
ture right  first  accrued  after  the  fine,  by  gift  in  tail,  or 
other  cause  or  matter  had  and  made  before  the  fine 
levied.  Did  the  title  of  the  lessor  of  the  plaintiff  first 
accrue  to  him  after  the  fine,  as  a  distinct  original  title, 
by  matter  before  the  fine  ?  Certainly  not.  At  the 
time  of  the  fine,  T.  Burton  was  seised  in  fee  in  rever- 
sion, and  made  his  will  after  the  fine  levied,  in  whicli 
he  devised  the  premises  to  Robert  Burton  for  life,  with 
remainder  in  tail  to  the  lessor  of  the  plaintiff.  His 
title  therefore  was  a  part  of  the  same  estate,  the  same 
fee,  which  T.  Burton  had  at  the  time  of  the  fine  le- 
vied, and  which  first  accrued  before  the  fine.  The 
plaintiff  was  driven  to  contend,  that  the  words,  "  be- 
fore the  fine  levied,"  mean  the  same  thing  as  after  the 
fine  levied.  But  the  lessor  of  the  plaintiff  having  this 
estate  tail,  in  order  to  bring  him  within  the  saving,  it 
>vas  said  that  the  case  was  the  same  as  if  he  had  had 
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it  before  the  fine  levied.  But  to  hold  this,  would  be 
to  prevent  the  statute  entirely ;  and  it  would  have  the 
monstrous  consequence,  that  though  the  person  seised, 
at  the  time  of  the  line  levied,  must  have  entered  within 
five  years  after  the  forty  years,  he  could  by  his  will 
give  his  devisee  a  right  of  entry  for  an  hundred  years. 
The  Court  was  therefore  of  opinion  that  the  judgment 
must  be  affirmed,  because  no  entry  was  made  within 
five  years  after  the  expiration  of  the  forty  years,  which 
determined  in  1778. 

24.  In  consequence  of  the  statute  32  Hen.  VIII.  Married won-en 
c.  28.  which  will  be  stated  hereafter,  a  fine  levied  by  Taving. 
a  husband  alone,  of  any  lands  which  are  the  freehold  ^"*®  ^'''  ^^' 
and  inheritance  of  the  wife,  shall  not  be  prejudicial  to 
the  wife  or  her  heirs ;  but  she  or  they  may  enter  on 
the  lands  and  defeat  such  fine.     Although  the  words 
of  this  act  are  very  general ;  yet  if  the  husband  levies  Dyer,  72. 6. 
a  fine  with  proclamations,  the  wife  is  bound  to  enter  f^^^,  73. 6. 
within  five  years  after  the  death  of  her  husband ;  and 
if  she  does  not,  she  will  not  only  be  barred   of  her 
entry,  but  also  of  her  right ;  for  the  object  of  the  sta- 
tute was  only  to  provide  against  the  discontinuance, 
which  was  a  grievance  peculiar  to  married  women,  infra,  c.  12. 
but  not  to  invalidate  fines  duly  levied,  as  to  married 
women ;  they  having  a  remedy  in  common  with  others, 
by  entry  or  claim,  to  avoid  the  fine.     Besides,  though 
the  words  of  the  statute  are  general — "That  such  a 
fine  shall  not  be  prejudicial  to  the  wife  or  her  heirs;" 
yet  the  following  words,  "  But  that  she  may  lawfully 
enter,  according  to  her  right  and  title  therein"  are  ex- 
planatory, and  allow  her  an  entry  only  in  those  cases 
where  she  had  a  right  before  the  statute. 

25.  If  a  married  man  levies  a  fine  of  his  own  estate, 
and  five  years  pass,  his  wife  is  not  thereby  barred  of 
her  dower,  but  is  within  the  second  saving  of  the  sta- 
tute, and  will  be  allowed  five  years  from  the  death  of 
her  husband  to  make  her  claim  ;  because  her  title  to 
dower  did  not  accrue  till  that  period. 
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Plowden  was  of  opinion,  that  in  a  case  of  this  kind 
the  wife  was  not  bound  to  make  her  claim  within  five 
years  after  the  death  of  her  husband,  but  might  claim 
her  dower  at  any  indefinite  period  of  time.  The  con- 
trary, however,  was  expressly  determined  in  4  Hen. 
VIII. ;  and  that  determination  has  ever  since  been  held 
to  be  good  law. 

26.  If  the  wife's  title  to  dower  does  not  accrue  at 
the  death  of  her  husband,  but  commences  at  a  subse- 
quent period,  she  will  be  allowed  five  years  from  the 
time  when  it  accrued. 

27.  A  married  man  levied  a  fine  with  proclamations, 
and  was  afterwards  indicted  and  outlawed  for  high 
treason.  Some  years  after  his  death,  his  heirs  re- 
versed the  outlawry  by  writ  of  error,  and  then  the 
wife  claimed  her  dower. 

It  was  resolved,  that  although  more  than  five  years 
had  elapsed  since  the  death  of  the  husband,  yet  the 
fine  was  no  bar  to  her;  because,  as  long  as  the  attain- 
der for  treason  stood  in  force,  .she  could  not  claim  her 
dower ;  but  as  soon  as  the  outlawry  was  reversed,  a 
title  to  dower  first  accrued  to  her,  and  therefore  she 
was  within  the  second  saving,  and  had  five  years  from 
the  reversal  of  the  outlawry  to  pursue  her  right. 

28.  Although  the  statute  4  Hen.  VII.  does  not  ex- 
tend to  the  possessions  of  the  church,  yet  in  case  a 
bishop,  dean,  vicar,  prebendary,  or  other  ecclesiastical 
person  neglects  to  make  his  claim  within  five  j-ears 
after  a  fine  is  levied,  of  an  estate  to  which  he  is  en- 
titled in  right  of  his  bishoprick,  &c.  he  will  be  barred 
during  his  life ;  but  his  successors  are  within  the  se- 
cond saving,  and  will  be  allowed  five  years  to  avoid 
the  fine,  from  the  time  of  their  becoming  entitled  to 
the  lands. 

29.  In  the  same  manner  all  persons  having  offices 
for  life,  to  which  lands  and  tenements  are  annexed, 
must  make  their  claim  within  five  years  after  a  fine 
has  been  levied  of  such  lands  and  tenements ;  other- 
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wise  they  will  be  barred  during  their  lives.  But  each 
successive  officer  is  within  the  second  saving-,  and  will 
be  allowed  five  years  to  avoid  the  fine,  from  the  time 
when  he  becomes  entitled  to  the  lands. 

30.  Strangers  to  fines  havino:  several  different  and  f^"^  strangers 

^  ^  .  having  different 

distinct  rights,  by  several  titles,  accruing  at  different  rights. 
times,  shall  have  several  periods  of  five  years  allowed 
them  to  avoid  a  fine ;  that  is,  five  years  after  the  ac- 
cruing of  each  title  :  so  that  if  a  right  accrues  to  a 
stranger,  when  a  fine  is  levied,  which  he  neglects  to 
pursue  within  the  limited  time,  and  another  right  ac- 
crues to  the  same  stranger,  at  any  time  after ;  he  is 
then  comprehended  within  the  second  saving  of  the 
statute,  as  to  the  new  right,  upon  the  principle,  that 
quando  duo  jura  in  una  persona  concurrunt^  cequum  est  ac 
si  essent  in  diversis. 

This  construction  is  certainly  not  consistent  with  9  Rep.  105. 6. 
the  letter  of  the  statute ;  for  in  consequence  of  the 
words,  other  persons,  it  appears  clearly  to  have  been 
the  intention  of  the  legislature,  that  no  person  who 
was  comprehended  in  the  first  saving,  should  take 
advantage  of  the  second  saving ;  and  Lord  Chief  Jus-  Piowd.  372. 
tice  Dyer,  in  the  case  of  Stowell  v.  Zouch,  contended 
that  this  was  the  true  construction  of  the  statute ; 
but,   however,  the  law  has  always  been  held  to  be  Cro.  ehx.  220. 
otherwise. 

31.  Tenant  for  life  levied  a  fine  to  a  stranger;  the  Laundv. 
person  in  reversion  neglected  to  enter  within  five  years  cro.  ei'z.  2:a. 
after  the  fine  was  levied  ;  afterwards  the  tenant  for  life  ^  ^^P"  '^- ''" 
died  : 

It  was  determined  that  the  reversioner  should  have 
another  period  of  five  years,  from  the  death  of  the 
tenant  for  life,  to  make  his  claim  ;  for  in  this  case  two  infra,  c.  12. 
distinct  rights  accrued  to  him ;  the  first  upon  the  for- 
feiture which  the  tenant  for  life  committed  by  levying 
the  fine,  and  the  second  by  the  acquisition  of  the  re- 
version, in  consequence  of  the  death  of  the  tenant  for 
Hfe. 


208  Title  XXXV.     Fme.     Ch.  xi.  ^  32—34. 

sRep.  10). t.  32.  It  is  laid  down  by  Lord  Coke,  that  it'  a  lessee 
for  years  is  ousted,  and  the  person  in  reversion  dis- 
seised, and  the  disseisor  levies  a  fine  w^ith  proclama- 
tions, both  the  lessor  and  lessee  are  barred,  if  they 
do  not  make  their  claim  within  five  years  after  the 
fine  has  been  levied ;  and  the  lessor  will  not  be  al- 
lowed a  new  period  of  five  years,  after  the  expiration 
of  the  term,  to  make  his  claim ;  because  the  lessor 
might  have  brought  an  assise  or  other  real  action,  im- 
mediately after  the  fine  was  levied ;  and  being  thus 
comprehended  within  the  first  saving,  he  cannot  take 
advantage  of  the  second  saving.  This  doctrine  has, 
however,  been  since  contradicted,  and  is  not  now  held 
to  be  law. 

Fermor's case,        33^  ^  Icssec  for  twentv-onc  vcars,  who  was  seised 

S  Rep.  77.  ,  J  J 

:^  And.  176.  in  fee  of  other  lands  in  the  same  manor,  made  a  lease 
for  life  of  all  his  lands,  and  levied  a  fine  with  procla- 
mations of  as  many  messuages  and  acres  of  land  as 
comprehended,  not  only  the  lands  whereof  he  was 
seised  in  fee,  but  also  the  lands  which  he  held  for 
years.  He  afterwards  continued  in  possession,  and 
paid  his  rent.  Upon  the  expiration  of  the  term,  the 
lessee  claimed  the  inheritance  of  the  land  which  he 
had  held  by  lease,  and  would  have  barred  the  lessor, 
by  means  of  the  fine  and  nonclaim.  But  it  was  de- 
termined by  all  the  Judges,  that  the  lessor  should  have 
a  new  period  of  five  years  from  the  expiration  of  the 
term,  to  make  his  claim,  and  avoid  the  fine. 

34.  This  determination  is  said  by  Lord  Coke  to 
have  been  founded  on  the  circumstances  of  fraud  which 
appeared  in  the  case  ;  the  principal  of  which  was, 
that  the  lessee  continued  in  possession  after  he  had 
levied  a  fine,  and  regularly  paid  his  rent,  so  that  the 
lessor  could  have   no  notice   that  a   fine  had   been 

1  Vent.  241, 2.  levied  of  his  lands.  But  in  other  books  the  judg- 
ment  is  said  not  to  have  been  founded  on  the  fraud 
which  appeared  in  the  case,  but  upon  the  true  con- 
struction of  the  statute.     And  the  doctrine  that  where 
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a  lessee  for  years  makes  a  feoffment,  and  then  levies  a 
fine,  the  lessor  need  not  make  his  claim  within  five 
years  after  the  fine  has  been  levied,  but  is  allowed 
another  period  of  five  years,  from  the  determination 
of  the  term,  was  finally  established  in  the  following 
case. 

35.  A  lessee  for  years  made  a  feoffment,  and  then  whaieyv. 

''  ,  Tancred, 

levied  a  fine;    five  years  passed;  and  the  question  i  vem. 241. 
was,  whether  the  lessor  was  barred  by  his  nonclaim  2  Lev!  52. 
during  the  five  years  which  elapsed  immediately  after  1  A'^*^'^- 
the  fine  was  levied  ;  or  should  be  comprehended  with- 
in the  second  saving  of  the  statute  4  Hen.  VII.  and 
be  allowed  another  period  of  five  years,  from  the  ex- 
piration of  the  term,  to  avoid  the  fine. 

The  Court  resolved  that  the  lessor  should  have  five 
years  from  the  expiration  of  the  term  to  avoid  the  fine ; 
in  the  same  manner  as  if  a  lessee  for  life  had  levied  a 
fine  ;  the  cases  being  exactly  similar. 

36.  No  person  who  is  within  the  first  saving  of  the 
statute  4  Hen.  VII.  can  be  comprehended  within  the 
second  saving,  unless  the  second  right  which  accrues 
to  him  is  different  from  the  first  right :  for  if  it  is  only 
the  same  right  which  accrues  a  second  time,  the  non- 
claim,  during  the  five  years  after  the  right  first  accrued, 
will  be  a  good  bar. 

37.  A  tenant  in  tail  made  a  lease  for  three  lives,  Saivin  v.  cierk 
which  was  not  warranted  by  the  statute  32  Hen.  VIII.  s»wie  v!^'cierk,' 
c.  28.;  he  then  levied  a  fine,  and  died  without  issue.  208?'^'^°"^'' 
Five  years  passed  without  any  claim  by  the  person 

in  remainder ;  but  on  the  expiration  of  the  lease  he 
entered. 

The  Court  resolved  that  he  was  barred  by  his  non- 
claim  during  the  five  years  which  elapsed  immediately 
after  failure  of  issue  of  the  tenant  in  tail ;  and  should 
not  have  a  new  period  of  five  years,  after  the  expiration 
of  the  lease  ;  because  the  lease  being  void  as  to  him,  he 
had  no  other  title  after  the  expiration  of  the  lease  than 
he  had  before  ;  for  his  title  arose  by  the  death  of  the 
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tenant  in  tail  without  issue,   when  he  might  have 
brought  his  formedon, 

38.  There  is  a  third  saving  in  the  statute  4  Hen. VII. 
in  the  following  words — ■"■  Saving  to  every  person  or 
persons,  not  party  nor  privy  to  the  said  fine,  their  ex- 
ception to  avoid  the  same  fine  by  that,  that  those 
which  were  parties  to  the  fine  nor  any  of  them,  nor 
no  person  or  persons  to  their  use,  nor  to  the  use  of 
any  of  them,  had  nothing  in  the  lands  and  tenements 
comprised  in  the  said  fine,  at  the  time  of  the  said  fine 
levied." 

39.  This  clause  is  merely  a  confirmation  of  the  old 
law,  by  which  a  fine  might  be  avoided  by  showing  that 
the  parties  had  no  estate  of  freehold  in  the  lands  ;  but 
it  has  been  already  observed,  that  it  is  not  necessary 
for  a  tenant  in  tail  to  be  in  possession  of  the  estate 
tail  when  he  levies  a  fine ;  and  the  issue  in  tail  being 
Jiere  described  by  the  word  privy ^  are  not  within  this 
saving. 

40.  It  has  been  stated  that  at  common  law,  and 
also  by  the  statute  De  niodo  kvandi  fines,  all  those  who 
laboured  under  certain  disabilities  at  the  time  when  a 
fine  was  levied,  were  not  aff'ected  by  it  ;  but  they  or 
their  heirs  might  avoid  it  at  any  distance  of  time.  This 
doctrine  was  altered  by  the  statute  4  Hen.  VII.  which 
excepts  married  women,  unless  they  are  parties  to  the 
fine,  and  all  persons  then  being  within  the  age  of 
twenty-one  years,  in  prison,  or  out  of  the  realm,  or 
not  of  whole  mind  at  the  time  of  the  said  fine  levied, 
not  parties  to  such  fine,  out  of  the  body  of  the  act. 
But  at  the  end  of  the  second  saving  is  the  following 
clause  respecting  them. 

41.  "  And  if  the  same  persons  at  the  time  of  such 
action,  right,  and  title  accrued,  descended,  remained, 
or  come  unto  them,  be  covert  de  baron,  or  within  age, 
in  prison,  or  out  of  this  land,  or  not  of  whole  mind, 
then  it  is  ordained,  &c.  that  their  action,  right,  and 
title  be  reserved  and  saved  to  them  and  their  heirs, 
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until  they  come  and  be  at  their  full  age  of  twenty-one 
years,  out  of  prison,  within  this  land,  uncovert,  and  of 
whole  mind  :  so  that  they  or  their  heirs  take  their  said 
actions  or  their  lawful  entry,  according  to  their  right 
and  title,  within  five  years  next  after  that  they  come 
and  be  at  their  full  age,  out  of  prison,  within  this  land, 
uncovert,  and  of  whole  mind  ;  and  the  same  action 
pursue,  or  other  lawful  entry  take,  according  to  law." 

42.  "  And  also  it  is  ordained,  &c.  that  all  such  per- 
sons as  be  covert  de  baron,  not  party  to  the  fine,  and 
every  person  being  within  the  age  of  twenty-one  years, 
in  prison,  or  out  of  this  land,  or  not  of  whole  mind,  at 
the  times  of  the  said  fines  levied  and  engrossed,  and 
by  this  said  act  afore  except,  having  any  right  or  title 
or  cause  of  action  to  any  of  the  said  lands  and  other 
hereditaments,  that  they  or  their  heirs,  inheritable  to 
the  same,  take  their  said  actions  or  lawful  entry,  ac- 
cording to  their  right  and  title,  within  five  years  next 
after  that  they  come  and  be  of  age  of  twenty-one  years, 
out  of  prison,  uncovert,  within  this  land,'  and  of  whole 
mind,  and  the  same  actions  sue,  or  their  lawful  entry 
take  and  pursue  according  to  the  law;  and  if  they 
do  not  take  their  actions  and  entry  as  is  aforesaid,  that 
they  and  every  of  them,  and  their  heirs,  and  the  heirs 
of  every  of  them,  be  concluded  by  the  said  fines  for 
ever,  in  like  form  as  they  be  that  be  parties  or  privies 
to  the  said  fines." 

43.  In  consequence  of  these  two  clauses,  all  those 
who  labour  under  any  of  the  disabilities  therein  specie 
fied,  either  at  the  time  when  a  fine  is  levied,  or  when 
a  right  to  lands,  whereof  a  fine  has  been  levied,  first 
accrues  to  them,  are  allowed  five  years  from  the  re- 
moval of  their  disabilities  to  make  their  claim. 

44.  Although  the  statute  4  Hen.  VII.  allows  infants  pi©wd.  366. 
five  years  after  they  have  attained  their  full  age  to 

make  their  claim ;  yet  an  infant  may,  if  he  pleases, 
make  his  claim  before  he  attains  his  full  age. 

45.  In  the  case  of  Stowell  v.  Zouch^  Browu  and  piowd.aee. 

P2 
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Saunders  said,  that  if  an  infant  be  in  his  mother's  womb 
when  a  fine  is  levied,  such  infant  will  be  allowed  five 
years  from  the  time  he  attains  his  age  of  twenty-one 
years  to  make  his  claim ;  for  though  he  is  not  com- 
prehended within  the  letter  of  the  act,  which  only 
mentions  infants  under  the  age  of  twenty-one  years, 
and  therefore  does  not  extend  to  those  who  are  un- 
born, yet  they  are  within  the  intention  of  the  act,  and 
will  be  aided  by  the  exception. 
Picwd.3r5. '         46.  I.t  was  aafreed  bv  the  counsel  in  the  same  case, 

1  Leon.  215.  ,  .^  i    ,  i  i     -.-      ,  -i-    • 

2Atk.6i4.  that  if  a  person  labours  under  several  disabilities  at 
the  same  time,  as  if  a  woman  is  covert,  under  age,  of 
insane  mind,  and  in  prison,  at  the  time  when  a  fine  is 
levied,  or  when  a  right  to  lands,  whereof  a  fine  has 
been  levied,  accrues  to  her,  and  one  or  more  of  those 
disabilities  are  removed,  still  the  five  years  given  by  the 
statute  will  not  commence,  till  after  all  her  disabilities 
are  entirely  removed. 

piowd. 366.1  47^  jt  is  stated  by  Plowden,  in  his  report  of  the 
same  case,  that  it  was  affirmed  by  many  of  the  judges, 
and  denied  by  none  of  them,  that  he  heard,  that  al- 
though the  persons  comprised  in  the  exception  were 
not  under  such  defects  or  impediments  at  the  time  of 
the  fine  levied,  but  became  so  against  their  will  after 
the  fine  levied,  and.  before  the  last  proclamation,  and 
were  in  such  degree  at  the  time  of  the  last  proclama- 
tion, they  should  not  be  bound  to  five  years  next  after 
the  last  proclamation,  but  should  have  five  years  next 
after  their  impediments  removed. 

jj,nj^  48.  It  was  also  said  in  the  same  case  by  Brown  and 

Saunders,  that  if  a  stranger  to  a  fine,  who  is  of  sound 
mind,  become^'  non  sane,  or  is  imprisoned,  the  third 
year  after  the  proclamations  made,  and  so  continues 
till  the  five  years  are  expired,  and  afterwards  becomes 
of  sound  mind,  or  is  out  of  prison,  he  shall  not  be  con- 
cluded by  the  fine  :  for  laches  in  prosecuting  his  right 
cannot  be  imputed  to  him  who  wants  liberty  or  me- 
mory ;  and  therefore  such  person  is  not  comprehended 
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in  the  intent  of  the  statute.  But  in  this  case,  if  a 
stranger  to  the  fine,  in  the  third  year,  had  gone  beyond 
s£a,  or  had  taken  a  husband,  and  so  had  continued, 
till  the  five  years  were  passed,  there  he  should  be 
bound  ;  for  the  going  beyond  sea,  or  taking  husband, 
are  voluntary  acts ;  but  insanity  or  imprisonment  are 
involuntary.  In  a  subsequent  page  it  is,  hovi^ever,  r-iowd.  375. 
said,  that  if  the  persons  v^^hose  impediments  are  once 
removed,  within  a  month  after,  fall  into  any  impedi- 
ments again,  and  continue  so  all  the  five  years ;  the 
five  years  before  commenced  shall  proceed,  and  non- 
claim  within  the  same  five  years  shall  bind  the  party 
and  his  heirs. 

49.  It  has  been  settled  in  the  following  modern  case, 
in  conformity  to  the  opinion  of  Plowden,  that  when 
once  the  five  years,  allowed  to  persons  labouring  under 
disabilities  to  avoid  a  fine,  begin,  the  time  continues 
to  run,  notwithstanding  any  subsequent  disability. 

50.  In  a  special  verdict  it  was  found,  that  in  Trinity  Doev.  jones, 

^  ^  ,       •     1       r.     1  •  •  4TermR.300. 

term  1775,  a  fine  was  levied  01  the  premises  in  ques- 
tion, and  the  last  proclamation  was  made  in  Easter 
term  177G.  That  the  lessor  of  the  plaintiff,  when  the 
fine  was  levied  and  proclaimed,  was  an  infant ;  but 
attained  the  age  of  twenty-one  in  February  1784.  That 
he  was  then  at  large  in  England,  and  continued  so  to  be 
till  the  following  December,  when  he  was  imprisoned 
for  debt,  and  detained  in  prison  continually  till  Septem- 
ber 1789,  when  he  made  an  actual  entry  on  the  lands. 
The  question  was,  whether  the  lessor  of  the  plaintiff 
was  barred  by  his  non-claim,  during  the  five  years 
which  elapsed  immediately  after  he  attained  his  full 
age.  It  was  contended  on  his  behalf,  that  no  express 
adjudication  had  ever  been  made  on  this  point,  and 
therefore  the  Court  was  at  liberty  to  put  such  a  con- 
struction on  the  statute,  as  would  best  answer  the 
intention  of  the  legislature  ;  and  consider  whether, 
after  the  first  disability  was  removed,  a  second  dis- 
ability arising  should  stop  the  progress  of  the  fine 
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during  its  continuance ;  in  other  words,  whether  the 
legislature  did  not  intend  that  the  parties  included  in 
the  exception  should  have  five  years,  clear  from  every 
disability  there  mentioned,  to  prosecute  their  claim. 
That  this  question  was  touched  upon  in  Stowell  v. 
Zouch ;  but  as  there  were  contradictory  dicta  there  by 
the  judges,  the  question  still  remained  undecided. 
In  introducing  these  exceptions,  the  legislature  cer- 
tainly intended  that  the  parties  labouring  under  the 
disabilities  mentioned,  should  have  the  full  benefit  of 
the  indulgence  given  them.  Every  reason  which 
operated  for  the  exception  in  the  first  instance,  was 
equally  urgent  as  to  any  subsequent  disability.  The 
act  was  intended  to  allow  all  such  persons  five  years, 
clear  from  any  of  the  disabilities  mentioned  ;  the  words 
implied  as  much ;  and  as  the  act  was  restrictive  of 
the  right  which  such  persons  had  before,  it  ought  to 
be  construed  literally  and  strictly. 

On  behalf  of  the  defendant  it  was  argued,  that  the 
exception  operated  only  on  condition  that  the  party 
prosecuted  his  right  within  five  years  after  the  disabi- 
lity was  removed  ;  here  the  disability  of  infancy  was 
removed  in  February  1784,  and  the  lessor  of  the 
plaintiff  made  no  entry  to  avoid  the  fine  till  September 
1789.  The  five  years  began  the  instant  he  was  of 
age,  and  continued  to  run  notwithstanding  the  subse- 
quent imprisonment.  That  when  the  disability  was 
removed,  the  time  began  and  continued  to  run,  was 
clear  from  the  opinion  of  the  majority  of  the  judges  in 
Stowell  v.  Zouch. 

Lord  Kenyon  said,  he  never  heard  it  doubted,  till 
the  discussion  of  this  case,  whether,  when  any  of  the 
statutes  of  limitations  had  begun  to  run,  a  subsequent 
disability  would  stop  their  running.  If  the  disability 
would  have  such  an  operation  on  the  construction  of 
one  of  those  statutes,  it  would  also  on  the  others.  He 
was  very  clearly  of  opinion,  on  the  words  of  the  statute 
of  fines,  on  the  uniform  construction  of  all  the  statutes 
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of  limitations,  down  to  that  moment,  and  on  the 
generally-received  opinion  of  the  profession  on  the 
subject,  that  this  question  ought  not  to  be  disturbed. 
It  would  be  mischievous  to  refine  and  to  make  nice 
distinctions  between  the  cases  of  voluntary  and  in- 
voluntary disabilities ;  but  in  both  cases,  when  the 
disability  was  once  removed,  the  time  begins  to  run. 

Mr.  Just.  Ashurst  and  Mr.  Just.  Grose  concurred, 
and  judgment  was  given  for  the  defendant. 

51.  The  privileges  of  infancy,  coverture,  &c.  are 
only  given  to  those  to  whom  a  right  first  accrues,  and 
in  whom  it  first  attaches  ;  for  if  a  person  to  whom  a 
right  first  accrues,  and  who  is  not  under  any  disability, 
dies  before  the  expiration  of  the  five  years  allowed 
him  by  the  statute  to  make  his  claim,  and  such  right 
descends  upon  his  son  or  heir  at  law,  who  is  then  un- 
der age,  or  labouring  under  any  of  the  other  disabili- 
ties mentioned  in  the  statute,  still  such  son  or  heir 
must  make  his  claim  before  the  five  years  are  expired, 
which  commenced  in  the  lifetime  of  his  ancestor, 
otherwise  he  will  be  for  ever  barred;  because  the 
right  did  not  first  accrue  to  him,  but  to  a  person  who 
was  not  under  any  disability. 

52.  John  Stowell  being  seised  in  fee,  was  disseised  stoweiiv. 
by  John  Zouch,  who  levied  a  fine  with  proclamations,  pfowi'sas. 
Three  years  after  the  fine  was  levied  John  Stowell  Jf"^^*?!"'"^' 
died,  without  having  made  any  entry  or  claim  to  avoid 

the  fine,  leaving  his  grandson  and  heir  at  law,  Thomas 
Stowell,  the  demandant,  an  infant  of  the  age  of  six 
years,  who  made  no  claim  during  his  minority,  but 
entered  on  the  lands  within  one  year  after  he  had  at- 
tained his  full  age.  It  was  determined  by  a  great 
majority  of  all  the  Judges  in  the  Exchequer  Cham- 
ber, after  many  solemn  arguments,  i.  That  Thomas 
Stowell  being  a  stranger  to  the  fine  was  clearly  barred 
by  the  body  of  the  act,  unless  he  would  take  advan- 
tage of  the  exception  in  favour  of  infants,  &c. ;  and 
that  he  was  not  within  the  exception,  because  it  only 
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extends  to  such  infants,  &c.  to  whom  a  right  accrues 
at  the  time  when  a  fine  is  levied  :  whereas,  in  the  pre- 
sent case,  no  right  accrued  to  Thomas  S  to  well  at  the 
time  when  the  fine  was  levied,  his  grandfather  being 
then  living,     ii.  That  Thomas  Stowell  was  originally 
M^thin  the  first  saving  of  the  statute,  as  heir  to  his 
grandfather,  to  whom  the  right  first  accrued,  being  in- 
cluded in  the  words,   "  saving  to  every  person  and 
persons  and  to  their  heirs;"  but  not  having  pursued 
his  remedy  within  the  time  prescribed,  he  could  not 
now  take  any  advantage  of  the  first  saving :  and  with 
respect  to  his  infancy  at  the  time  of  his  grandfather's 
death,  it  could  be  of  no  service. to  him,  because  the 
statute  only  gives  the  privilege  of  infancy  to  those  to 
whom  a  right  first  accrues ;  but  where  a  right  first 
accrues  to  a  stranger  who  is  of  full  age,  and  the  five 
years  begin  to  run,  if  such  stranger  dies  before  the 
expiration  of  the  five  years,  leaving  his  heir  under  age, 
the  heir  can  have  no  privilege  of  infancy,  but  must 
make  his  claim  before  the  expiration  of  the  five  years 
which  began  to  run  in  the  time  of  his  ancestor,    iii. 
That   Thomas    Stowell   was   not   within  the  second 
saving,  which  preserves  to  all  other  persons  such  right, 
title,  &c.  as  shall  first  grow,  remain,  or   descend  to 
them  after  the  said  fine  engrossed,  for  several  reasons  : 
I.  Because  in  consequence  of  the  words  other  pe?^so}?s, 
this  saving  only  extends  to  those  who  are  not  com- 
prised in  the  first ;  and  it  was  not  the  intention  of  the 
act  to  aid  those  persons  in  the  second  saving,  who 
are  comprehended  in  the  first,     ii.  The  words,  first 
grow,  remain,  or  descend,  only  extend  to  the  person 
in  whom  the  right  first  attaches  after  a  fine  is  levied ; 
whereas  no  new  right  accrued  to  Thomas  Stowell  after 
the  fine  was  levied,  his  only  title  being  as  heir  to  his 
grandfather,  in  whom  the  right  attached  when  the  fine 
was  levied. 
Case  ofpersons      53.  Where  a  person  to  whom  a  right  accrued  to 
.heirdisjbUides.  lands,  of  which  a  fine  had  been  levied,  laboured  under 
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any  of  the  disabilities  specified  and  excepted  in  the 
statute  4  Hen.  VII.  and  died  before  his  disabilities 
were  removed ;  it  was  formerly  a  doubtful  point  whe- 
ther the  heir  of  such  a  person  was  obliged  to  make  his 
claim  within  five  years  after  the  death  of  his  ancestor, 
or  was  allowed  an  indefinite  period  of  time  for  that 
purpose. 

54.  This  doubt  arose  from  a  difference  of  opinion  2inst.5i9. 
between  Lord  Coke  and  Anderson.  Lord  Coke,  in  his  i  Leon.  211. 
report  of  the  case  of  Sunie  v.  Howes,  states,  that 
Thomas  Cotton  being  tenant  in  tail  of  a  moiety  of  cer- 
tain lands,  and  tenant  for  life  of  the  other  moiety, 
with  remainder  to  William  Cotton  his  eldest  son  in 
tail,  William  Cotton  went  to  Antwerp,  Thomas  Cotton 
levied  a  fine  with  proclamations  of  all  the  lands,  and 
William  Cotton  died  soon  after  at  Antwerp,  without 
having  ever  returned  to  England,  leaving  a  son  named 
William  under  age,  who  entered  on  the  lands. 

It  was  adjudged,  that  as  to  the  moiety  whereof 
Thomas  Cotton  was  tenant  in  tail,  William  the  son  of 
William  was  barred  by  the  statute  4  Hen.  VII.;  but 
as  to  the  other  moiety,  whereof  Thomas  Cotton  was 
only  tenant  for  life,  the  entry  of  William  the  grand- 
son was  lawful,  and  avoided  the  fine;  for  though 
William  the  son  could  not  take  advantage  of  the 
clause  which  saves  the  right  of  those  who  are  beyond 
sea,  provided  they  make  their  claim  within  five  years 
after  their  return,  because  William  the  father  never 
did  return ;  yet  as  persons  who  are  out  of  the  realm 
at  the  time  when  a  fine  is  levied,  having  a  present 
right,  are  excepted  out  of  the  body  of  the  act,  which 
makes  the  bar;  therefore,  where  a  person  was  beyond 
sea  at  the  time  when  a  fine  was  levied,  and  never  re- 
turned, he  was  Mdthin  the  exception  made  in  the  body 
of  the  act,  and  his  heirs  might  make  their  claim  at  any 
distance  of  time. 

That  it  was  the  same  where  an  infant,  not  being  a 
party  to  a  fine,  and  having  a  present  right,  died  during 
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his  infancy,  his  heirs  might  make  their  claim  at  any 
distance  of  time.  That  the  same  doctrine  took  place 
with  respect  to  a  man  iioji  cojnpos,  who  died  in  that 
situation ;  or  a  man  in  prison,  who  died  before  he  had 
recovered  his  liberty ;  or  a  married  woman,  who  died 
in  the  lifetime  of  her  husband :  for  all  these  were 
within  the  reason  adjudged,  of  a  person  who  was  out 
of  the  realm  and  never  returned. 
4  Rep.  125.  h.  The  samc  doctrine  appears  to  have  been  laid  down 
by  Lord  Coke,  in  his  report  of  Beverly's  case. 

1  Leon.  211.         ^5.  In  Leonard's  report  of  Cotton's  case  it  is  said, 

the  Court  held,  that  as  to  the  moiety  whereof  Thomas 
■  Cotton  was  tenant  for  life,  the  fine  was  no  bar ;  but 
that  William  the  grandson  might  enter  at  any  time 
within  five  years  after  he  attained  his  full  age ;  for 
William  his  father  was  not  bound  by  the  statute 
4  Hen.  VIL,  because  he  was  beyond  sea  at  the  time 
when  the  fine  was  levied,  and  never  returned;  but 
that  by  the  equity  of  the  statute,  his  issue  should  be 
allowed  five  years  to  make  his  claim,  from  the  time  he 
attained  his  full  age.  And  Anderson,  Chief  Justice, 
is  reported  to  have  said,  that  although  William  the 
father  di'ed  beyond  sea,  yet  if  his  son  did  not  make  his 
claim  within  five  years  after  the  death  of  his  father, 
being  of  full  age,  and  without  impediment,  he  should 
be  for  ever  barred. 

56.  The  doctrine  here  laid  down  by  Lord  Anderson 
has  been  confirmed  by  the  following  determination. 
Dillon  V.  57.  William  Nanton  died  seised  in  fee  simple  of  the 

2  H.  Black,      laiids  in  question,  in  1758,  leaving  Mary  Dillon,  mo- 
^^'     '       ther  of  the  plaintiff,  his  heir  at  law ;  upon  the  death 

of  W^illiam  Nanton,  one  Leman  entered  into  the  said 
lands,  and  became  tortiously  seised  thereof;  and 
being  so  seised,  in  Hilary  term,  17G5,  levied  a  fine  sur 
cognizance  de  droit  come  ceo,  S^c.  of  the  said  lands, 
whereupon  proclamations  were  duly  had;  the  said 
Mary  Dillon  being  under  coverture  at  the  time  of 
levying  such  fine.     On  the  20th  February  17G5,  the 
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said  Mary  Dillon  died  under  coverture,  leaving  the 
plaintiff,  then  of  the  age  of  twenty- one  years,  of  sound 
mind,  out  of  prison,  and  within  this  realm,  her  son 
and  heir.  No  entry  or  claim  was  made  on  or  to  the 
said  lands  by  or  on  behalf  of  the  said  Mary  Dillon  in 
her  lifetime,  nor  at  any  time  after,  by  her  husband, 
nor  by  the  plaintiff,  until  the  year  1787,  when  the 
plaintiff  made  an  entry  to  avoid  the  said  fine :  and  the 
question  was,  whether,  on  the  above  case,  the  plaintiff 
was  barred  by  the  said  fine  from  recovering  the  said 
lands. 

This  case  having  been  sent  by  the  Court  of  Chan- 
cery to  the  Court  of  Common  Pleas,  for  the  opinion 
of  that  Court,  and  having  been  twice  argued  there. 
Lord  Chief  Justice  Eyre  declared  shortly  the  opinion 
of  the  Court,  "  that  the  exception  in  the  first  branch 
of  the  statute  4  Hen.  VII.,  and  the  proviso  at  the  end 
of  it,  were  to  be  taken  together ;  that  being  so  taken, 
they  did  not  amount  so  much  to  an  exception  as  a 
saving,  the  true  meaning  of  which  was,  that  the  rights 
of  those  persons  who  were  under  disabilities,  and  of 
their  heirs,  were  saved  as  long  as  the  disabilities  con- 
tinued, and  five  years  after,  but  no  longer;  therefore, 
that  the  heir,  not  being  himself  disabled,  was  barred, 
unless  he  pursued  his  right  within  the  five  years  after 
it  accrued  by  the  death  of  his  ancestor,  dying  under  a 
disability ;  and  consequently  that  the  plaintiff,  in  this 
case,  was  prevented  by  the  fine  from  recovering  the 
lands  in  question,"  And  to  this  effect  was  the  certi- 
ficate sent  to  the  Court  of  Chancery. 
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CHAP.  XII. 


Some  other  Effects  of  a  Fine. 


1.  Someiirnps  operates  as  a  Re- 
lease or  Grant. 

4.  Sometimes  as  a  Coiifirinatlon. 

<)',  Is  an  Estoppel  on  Record. 

9.  Lets  in  the  Reversion,  and 
makes  it  liable  to  Incum- 
brances. 
Devests  Remainders  and  Re- 
versions expectant  on  E- 
s  fates  for  Life. 


11 


IG.  Discontinues  an  Estate  tail, 
and  devests  the  Remainders 
and  Reversion. 

<20'.  Is  a  Revocation  of  a  De- 
vise. 

27-  Creates  a  Forfeituit.  in  some 
Cases. 

37.  A  Fine  sur  Done,  Grant,  and 

Render,  gives  a  new  Estate. 

38.  And  alters  the  Descent. 


Sometimes 
operates  as  a 
lelease  or 
grant. 


Tit.  18.  c.  2. 


1  Inst.  200.  h. 
n.  1. 


Rowe  V. 
Power,  infra, 
c.  14. 


Sometimes  as  a 
coniirmatiou. 


Section  1. 

The  effect  and  operation  of  a  fine  frequently  depends 
on  the  particular  situation  of  the  cognizor  or  cognizee, 
respecting  the  property  to  which  it  is  levied.  Thus, 
if  one  joint  tenant  levies  a  fine  to  his  companion,  it 
will  operate  by  way  of  release.  In  the  case  of  Eustace 
V.  Scawen,  the  Court  held  that  the  fine  should  enure 
by  way  of  release. 

2.  But  if  one  coparcener  in  tail  levies  a  fine  to 
another,  sur  cognizance  de  droit,  fy-.  it  does  not  enure 
by  way  of  release,  but  by  way  of  grant ;  and  it  will 
be  a  discontinuance  and  alteration  of  the  estate, 
without  execution  ;  because  one  coparcener  may  en- 
feoff another,  and  a  fine  has  the  same  effect,  in  this 
case,  as  a  feoffment. 

3.  Although  a  fine  may  be  void  as  to  strangers,  on 
account  of  the  want  of  a  freehold  estate  in  one  or  other 
of  the  parties,  yet  it  may  operate  as  a  grant  of  an 
estate  in  remainder  or  reversion  by  the  cognizee  to  the 
cognizor. 

4.  A  fine  may  also  operate  as  a  confirmation  of  a 
former  estate,  which  was  before  defeasible.     Thus,  if 
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a  tenant  in  tail  bargains  and  sells  his  estate  tail  in  fee,  Seymour's  case, 
and  then  levies  a  fine  to  the  bargainee,  the  fine  will 
operate  as  a  confirmation  of  the  estate  which  passed 
by  the  bargain  and  sale.     So  if  a  tenant  in  tail  exe- 
cutes a  "lease  not  warranted  by  the  statute  32  Hen.  lonv.  BuII, 
VIII.  c.  28.,  makes  a  mortgage,  confesses  a  judgment,  473°  * 
or  incumbers  his  estate  in  any  other  manner,  and  af- 
terwards levies  a  fine,  it  will  operate  as  a  confirmation 
of  all  his  prior  charges  and  incumbrances. 

5.  In  the  same  manner,  where  a  tenant  for  life,  and  Hoibeachv. 
the  remainder-man  in  tail,  join  in  granting  a  rent-  whlcM02. 
charge  in  fee  out  of  the  land,  and  afterwards  join  in 
levying  a  fine  to  another  person ;  the  rent  which  was 
before  determinable,  will  be  confirmed  by  the  fine. 

6.  A  fine  being  a  judgment  obtained  by  consent,  in  is  an  estoppel 
a  fictitious  suit,  and  recorded  in  a  court  of  justice,  all  °" ''^'^°'''*" 
those  who  are  parties  to  it,  and '  their  heirs,   are  for 

ever  concluded  from  averring  or  proving  any  thing 
against  it ;  and  therefore  it  operates,  as  to  them,  as  an 
estoppel  on  record.  Thus,  although  a  fine  levied  by 
persons  who  have  no  estate  of  freehold  in  the  lands.  Touch.  14. 
is  void  as  to  strangers,  yet  it  will  operate  as  an  estoppel 
against  all  the  parties  to  it.  So  if  two  persons  are 
seised  in  fee,  and  a  stranger  levies  a  fine  to  them,  and 
to  the  heirs  of  one  of  them,  the  other  will  be  thereby 
estopped  from  claiming  any  thing  more  than  an  estate 
for  life  in  the  lands. 

7.  Husband  and  wife  granted  an  estate  to  trustees.  Helps  v.  Here- 
of which  the  wife's  father  was  seised  in  fee  simple.  Afd.'2^42.^""  ^ 
Afterwards,  in  the  life  of  the  father,  the  husband  and 

wife  levied  a  fine  of  the  lands  to  the  uses  of  the  settle- 
ment. The  father  died,  leaving  the  wife  one  of  his  co- 
heiresses. The  Court  of  King's  Bench  certified  to  the 
Vice  Chancellor,  that  the  lands  became  subject  to 
and  bound  by  the  uses  of  the  settlement ;  which  could 
only  be  upon  the  principle  that  the  fine  operated  by 
way  of  estoppel  against  the  husband  and  wife,  and  all 
persons  claiming  title  under  them. 
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Weale  v. 
Lower, 
Tit.  16.  c.  8. 


Lets  in  the  re- 
version and 
makes  it  liable 
to  incum- 
brances. 
Ante,  c.  9.  §53. 
Tit.  17.  §  36. 


Kynaston  v. 
Clarke,  Tit. 
17. 


Devests  remain- 
ders and  rever- 
sions expectant 
on  estates  for 
life. 
1  Inst.2r)l.i'. 

327.  I). 

Hard.R.401,2, 
Tit.  16.C.  1. 


Ante,  •.  11. 
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8.  Estates  in  remainder,  whether  vested  or  contin- 
gent, and  also  estates  in  reversion,  may  be  transferred 
indirectly  by  reason  of  the  estoppel,  which  will  bind 
those  interests  when  they  accrue. 

9.  The  operation  of  a  fine  levied  by  a  tenant  in  tail, 
who  has  the  immediate  reversion  in  fee  in  himself,  has 
been  already  stated.  In  such  a  case  the  reversion  be- 
comes liable  to  the  incumbrances  of  all  those  who 
were  entitled  to  it ;  so  that  if  a  tenant  in  tail,  with  the 
immediate  reversion  in  fee  in  himself,  makes  a  lease, 
acknowledges  a  judgment,  or  incumbers  his  estate  in 
any  other  manner,  and  afterwards  levies  a  fine,  it  will 
let  in  the  reversion,  and  make  it  liable  to  all  those  in- 
cumbrances. 

10.  In  the  same  manner,  where  a  person  is  tenant 
for  life,  remainder  to  his  first  and  other  sons  in  tail, 
with  the  reversion  in  fee  in  himself,  and  becomes  in- 
debted by  bond,  or  incumbers  the  estate  in  any  other 
manner ;  if,  after  the  death  of  such  a  tenant  for  life, 
his  son  levies  a  fine,  it  will  let  in  the  reversion  in  fee, 
and  make  it  liable  to  his  father's  incumbrances. 

11.  Where  a  fine  is  levied  by  a  tenant  for  life, 
its  operation  is  to  devest  and  displace  the  estates  in 
remainder,  and  also  the  reversion.  Thus,  if  A.  is 
tenant  for  life,  remainder  to  B.  in  tail,  reversion  to 
C.  in  fee;  B.  and  C.  have  immediate  fixed  and 
vested  rights  of  enjoyment;  that  is,  estates  in  'pra'senti, 
though  only  to  take  effect  in  possession  and  pernancy 
of  profits,  infiituro.  Now,  if  A.  levies  a  fine  of  his  life 
estate,  it  will  devest  that  right  of  future  enjoyment, 
leaving  only  in  B.  and  C.  a  right  of  entry,  which  they 
must  exercise,  when  their  right  of  possession  accrues, 
in  order  to  revest  themselves  in  their  former  estates. 

12.  One  of  the  questions  in  the  case  of  Goodright 
V.  Forrester  was,  whether  the  fine  levied  by  Philip 
Browne  devested  the  estate  of  Thomas  Burton  the  re- 
versioner ? 

Lord  Ellenborough  delivered  the  judgment  of  the 
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Court.  He  said,  they  were  all  of  opinion  that  the 
fine  devested  the  estate  of  Thomas  Burton;  and  that 
the  answer  of  Mr.  Serjeant  Williams,  viz.  "  That  a 
remainder-man  was  not  bound,  since  the  stat.  4  Hen. 
VII.  to  look  to  his  estate,  till  the  determination  of 
the  preceding  estates,"  was  not  satisfactory;  for 
though  that  statute  prevented  the  laches  of  antecedent 
remainder-men  from  prejudicing  those  who  followed, 
as  it  did  before  the  statute  of  non-claim,  34  Edw.  III.  Ante.c.  8. 
yet  it  had  not  preserved  the  right  of  the  subsequent 
remainder-men,  by  at  all  altering  the  immediate  effect 
of  the  fine  upon  the  remainders ;  but  by  giving  all  the 
remainder-men  rights  of  entry,  within  five  years  after 
their  respective  titles  should  accrue,  and  thereby  pre- 
venting their  rights  from  depending  on  the  conduct  of 
the  person  whose  right  of  entry  accrued  immediately 
on  the  forfeiture.  And  their  opinion  was,  that  the  ef- 
fect of  Philip  Browne's  fine  was  to  devest  the  estate 
in  reversion  of  Thomas  Burton,  leaving  in  him  only 
such  right  of  entry  as  the  forfeiture  incurred  by  reason 
of  the  fine  authorized  him  then  to  exercise ;  and  if 
that  should  not  be  thereupon  presently  exercised  by 
him,  leaving  in  him  a  future  right  of  entry,  to  be  ex- 
ercised within  five  years  after  the  determination  of  the 
estates  for  life,  and  of  the  remainder  of  the  term  of 
forty  years. 

13.  It  was  resolved  in  Margaret  Podger's  case,  that  ^  Rep.  106.6. 
if  a  tenant  for  life  accepts  a  fine  from  a  stranger,  it 

does  not  devest  the  estate  of  him  in  reversion  or  re- 
mainder. 

14.  It  was  also  held  in  a  modern  case,  that  where  a 
tenant  for  life  levied  a  fine,  and  afterwards  devised 
the  premises,  and  died  seised,  the  entry  and  con- 
tinuing possession  of  the  devisee,  was  no  disseisin  of 
the  reversioner. 

15.  Anne  Evans  being  tenant  for  life  of  the  premises  wiiiiam  v. 
in  question,  levied  a  fine  thereof  in  1792,  and  died  in  i^Shi. 
1808,  having  previously  made  her  will,  by  which  she 
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devised  them  to  the  defendant  Thomas,  who  upon  her 
death  took  possession  of  the  same,  under  the  will,  and 
so  continued  in  possession  till  the  time  of  bringing  the 
action. 

It  was  contended,  in  bar  to  the  ejectment,  that  the 
fine  was  a  forfeiture  of  the  estate  for  life,  and  that  the 
entry  and  possession  of  the  devisee  amounted  to  a  dis- 
seisin, otherwise  there  could  be  no  disseisin  committed 
in  the  present  times. 

Lord  Ellenborough  said,  that  no  act  had  been  done 
by  the  defendant  to  make  a  disseisin.     The  lessor  of 
the  plaintiff  never  was  in  possession,  and  therefore 
could  not  be  disseised  or  put  out  of  possession.     It 
did  not  even  appear  that  the  defendant  was  cognizant 
of  the  claim  of  the  lessor.     Disseisin  was  formerly  a 
notorious  act,  when  the  disseisor  puts  himself  in  the 
place  of  the  disseisee,  as  tenant  of  the  freehold,  and 
performed  the  acts  of  the  freeholder,  and  appeared  in 
that  character  in  the  lord's  court.     But  no  act  of  no- 
toriety was  stated  to  have  been  done  by  the  defendant, 
as  claiming  to  put  himself  in  the  place  of  the  rightful 
freeholder.     It  would  be  carrying  the  doctrine  of  dis- 
seisin further  than  any  other  case  had  done,  to  say  that 
the  mere  taking  of  the  rents  and  profits,  as  devisee  of 
the  land,  was  a  disseisin,  without  meaning  to  do  this 
adversely  to  the  party  entitled ;  for  it  did  not  even 
appear  that  when  he  entered  he  knew  of  the  lessor's 
claims. 

Judgment  was  given  for  the  plaintiff. 
Discontinues         16.  It  lias  bccu  statcd  iu  Tit.  2.  c.  2.,  that  an  estate 
and  devests  the  tail  may  bc  discontinued  ;  and  the  nature  and  effects 
lel^rlbnr^"    of  a  discoutinuancc  have  been  also  explained.  Tit.  29. 
c.  1 .  Now  a  fine  is  one  of  those  assurances  by  which  an 
estate  tail  may  be  discontinued,  and  the  estates  in  re- 
mainder as  also  the  reversion  devested  and  turned  to  a 
right  ;    so  that  the  remainder-man  or   reversioner  is 
barred  of  his  entry,  and  has  only  a  right  of  action  left. 
For  though  the  statute  De  douis  says,  et  sijiuis  super 
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li'HJiismodi  tenementwn  in  posteruni  levctar,  ipso  jure  sit 
nulliis ;  yet  these  words  were  only  held  to  extend  to 
the  right  of  the  issue  in  tail,  and  not  to  their  possession. 

17.  An  estate  tail  is  not  discontinued  unless  the  re-  Tit.2. c. 2. 
mainder  or  reversion  be  discontinued  ;  and  therefore 

if  the  reversion  or  remainder  be  in  the  Crown,  the 
tenant  in  tail  cannot  by  fine  discontinue  his  estate. 

18.  A  fine  may  either  operate  as  a  discontinuance 
in  fee,  or  only  for  a  particular  period,  according  to  the 
nature  of  the  estate  from  the  creation  of  which  the 
discontinuance  arises. 

19.  A  tenant  in  tail  levied  a  fine,  to  the  use  of  I.  S.  Hum  v. 

.  .  Bourne, 

for  the  life  of  I.  S.  with  warranty ;  he  aftervv^ards  levied  2  Saik.  244, 
a  fine  to  the  use  of  himself  and  his  heirs,  with  warranty ; 
and  after  that,  bargained  and  sold  to  another  ai^d  his 
heirs. 

It  was  held  by  Lord  Holt  and  Justice  Powell, — • 

I.  That  the  first  fine  made  a  discontinuance  ;    but 
it  was  only  a  discontinuance  for  the  life  of  I.  S.,  be- 
cause the  wrongful  estate  that  caused   the  discon-  ^ 
tinuance  was  only  an  estate  for  his  life,  and  the  dis- 
continuance could  remain  no  longer  than  that  estate. 

ir.  That  the  second  fine  could  not  enlarge  the  dis- 
continuance, because  the  estate  raised  by  the  fine 
returned  back  to  the  cognizor,  and  consequently  the 
warranty  which  was  annexed  to  it  was  extinguished ; 
and  it  would  be  a  vain  thing  to  make  a  discontinuance 
ioi  the  sake  of  that  warranty,  which  was  destroyed  in. 
its  creation. 

III.  That  supposing  the  second  fine  had  been  levied 
to  R.^.  a  stranger,  yet  during  the  life  of  the  first  cog- 
nizee,  this  second  fine  made  no  discontinuance;  be- 
cause the  estate  was  turned  to  a  right  by  the  first  fine, 
and  the  second  fine  could  not  turn  it  more  to  a  right ; 
so  as  it  was  not  a  present  or  an  immediate  discon- 
tinuance :  but  if  the  first  cognizee  died  in  the  life  of 
the  tenant  in  tail,  then  it  would  become  a  discon- 
tinuance ;  for  the  new  reversion  which  the  tenant  in 

VOL.   V.  Q 
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tail  gained,  and  to  which  the  warranty  was  annexed, 
was  executed  in  possession  in  R.  S.,  and  there  wad 
no  right  of  entry  or  action  in  any  body  when  the 
estate  was  executed  ;  for  the  tenant  in  tail  c«uld  not 
enter,  and  the  issue  had  no  right.  And  they  com- 
pared it  to  Littleton,  §  G20,  C22. 

20.  Where  the  original  conveyance  of  an  estate  tail 
is  not  by  fine,  but  it  is  only  levied  as  a  confirmation 
of  some  prior  conveyance,  it  will  not  in  that  case  ope- 
rate as  a  discontinuance  of  the  estate  tail,  or  take 
away  the  entry  of  the  remainder-man. 
Seymour's  21 .  Lord  Chenev  beincr  tenant  in  tail,  with  remainder 

ease,  10  Rep.       .  .,  t    i         /<i  i      i  •  , 

95.  m  tail  to  John  Cheney,  conveyed  the  premises  by 

bargain  and  sale  enrolled,  to  William  Higham  and  his 
heirs,  by  force  whereof  he  entered  and  was  seised  : 
and  in  a  year  afterwards,  he  levied  a  fine  with  pro- 
clamations to  the  said  Higham  and  his  heirs,  with 
general  warranty.  Lord  Cheney  died  without  issue  ; 
upon  which  John  Cheney,  the  remainder-m.an  in  tail, 
entered  upon  the  premises ;  and  the  question  was, 
whether  his  entry  was  lawful  ? 

It  was  resolved,  that  the  entry  of  John  Cheney 
was  not  taken  away  by  the  fine,  because  it  did  not  dis- 
continue the  estate  tail,  but  only  operated  as  a  con- 
firmation of  the  estate  of  the  bargainee,  which  was 
originally  determinable  on  the  death  of  the  tenant  in 
tail ;  whereas  the  fine  confirmed  it,  as  long  as  the 
tenant  in  tail  had  heirs  of  his  body.  It  was  agreed, 
that  if  the  fine  had  been  levied  before  the  bargain  and 
sale  was  executed,  it  would  have  discontinued  the 
estate  tail,  by  which  means  the  entry  of  John  Cheney 
would  have  been  taken  away ;  but  the  estate  tail  not 
being  discontinued,  the  remainder  was  not  turned  to  a 
right. 

22.  But  where  a  fine  is  levied  in  pursuance  of  a 
covenant,  in  a  prior  conveyance  of  an  estate  tail ;  as 
where  a  tenant  in  tail  conveys  his  estate  by  lease  and 
release,  and  coveuants  in  the  release  to  levy  a  fine, 
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which  is  done  accordingly  ;  in  that  case  the  lease  and 
release  and  fine  ,will  be  considered  as  one  assurance^ 
and  will  therefore  operate  as  a  discontinuance  of  th^ 
estate  tail. 

23.  A  person  beina*  tenant  in  tail  male,  with  remainder  ^'^^  *•  white- 

.         .  .  ,  .  ^  .  '         head,  2  Burr. 

over  m  tee,  in   consideration  oi  marriage,  conveyed  704. 
his  estate,  by  lease  and  release,  to  trustees  and  their 
heirs,  to  several  uses  ;  and  in  the  release  he  covenanted 
to  levy  a  fine  to  the  same  uses.     The  marriage  took 
eftect,  and  the  tenant  in  tail  levied  a  fine,  in  pursuance 
of  his  covenant.     Afterwards  the  tenant  in  tail  died 
without  issue,  and  the  remainder-man  made  an  actual 
entry  upon   the  lands   to   avoid  the   fine,   and   then 
brought  an   ejectment.     The  question  was,  whether 
the  remainder-man  had  a  right   of  entry  ?      It  was 
contended  that  the  entry  was  lawful,  unless  a  discon- 
tinuance of  the  estate   tail  could  be  proved.     That 
from  the  authority  of  Seymour's  case  the  fine  did  not 
operate  as   a  discontinuance,   because  it  passed   no 
freehold,  the  freehold  ha.ving  been  conveyed  by  the 
lease  and  release,  before  the  fine  was  levied,  which 
therefore  only  operated  as  a  confirmation  of  the  pre- 
ceding estate. 

The  Court  v/as,  however,  unanimously  of  opinion, 
that  the  lease  and  release  and  fine  operated  as   one 
assurance,  and  discontinued  the  remainder  in  fee,  by 
which  it  was  turned  to  a  right,  so  that  the  plaintiff 
had  lost  his  right  of  entry,  and  v/as  put  to  his  writ  of 
formedon ;  because  the  operation  of  the   deeds  and 
fine  ought  net  to  be  divided  and  considered  distinctly, 
as  that  would  defeat  the  intention  of  the  parties,  and 
overturn  a  great  number  of  family  settlements.     That 
the  deeds  of  lease  and  release  were  incomplete  until 
the  fine  was  levied,  and  only  operated  as  a  declaration 
of  the  uses  of  the  fine,  so  that  the  estate  tail  passed 
by  the  fine.     And  this  case  was  quite  different  from 
Seymour's;    for  in  that  case  Lord   Cheney  did  not 
levy  the  fine  until  a  year  after  the  bargain  and  sale 
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was  enrolled  ;  and  it  was  expressly  found  by  the 
verdict,  that  the  bargainee  entered,  and  was  seised 
by  force  of  the  bargain  and  sale  only  ;  so  that  the 
bargain  and  sale  was  totally  unconnected  with  the 
fine,  nor  did  it  appear  that  any  fine  was  intended  to 
be  levied  at  the  time  when  the  bargain  and  sale  was 
executed. 

24.  It  has  been  stated  that  there  can  be  no  discon- 
tinuance of  things  lying  in  grant.  So  that  if  a  tenant 
in  tail  of  a  rent,  advowson,  or  common,  levies  a  fine 
of  such  rent,  &:c.,  there  is  no  discontinuance. 

25.  It  is  laid  down  by  the  Judges,  in  the  case  of 
Fines,  that  if  a  tenant  in  tail  accepts  a  fine  from  a 
stranger  it  does  not  discontinue  the  estate  tail,  but 
after  his  death  the  issue  may  enter. 

2G.  A  fine  will  in  general  operate  as  a  revocation 
of  a  prior  devise  of  the  lands  whereof  the  fine  is  levied. 
The  reason  of  which  will  be  stated  in  Title  38,  De- 
vise, Ch.  G. 

27.  Where  a  person  who  is  only  tenant  for  life, 
levies  a  fine  sur  cognizance  de  droit,  8^c.  it  will  operate 
as  a  forfeiture  of  his  estate  ;  because  it  is  an  attempt 
to  create  a  greater  estate  than  he  can  lawfully  convey ; 
and  also  a  renunciation  of  the  feudal  connexion  be- 
tween the  tenant  and  his  lord.  So  if  a  tenant  for  life 
accepts  a  fine  sur  cognizance  de  droit,  &;c.  for  it  is  a 
denial  of  tenure,  upon  tv/o  accounts  ;  first  in  ad- 
mitting the  reversion  to  have  been  in  a  stranger  to 
convey ;  and,  secondly,  in  accepting  of  it  himself,  to  the 
prejudice  of  the  person  in  reversion. 

28.  If  A.  be  tenant  for  life,  with  remainder  to  B. 
for  life,  and  A.  levies  a  fine  to  B. ;  this  is  a  forfeiture 
of  both  their  estates :  for  by  their  own  act  on  record 
they  have  denied  the  reversion  to  be  in  the  lord  ;  the 
one  by  giving,  and  the  other  by  receiving  it. 

29.  A.  was  tenant  for  life,  remainder  for  life  to  >B., 
remainder  in  tail  to  C,  remainder  to  B.  in  fee.  B.  levied 
a  fine  sur  cognizance  de  droit,  S^x.  to  a  stranger.     It 
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was  adjudged  to  be  a  forfeiture  of  his  estate  in  re- 
mainder for  life;  so  that  after  A.'s  death,  C.  might 
enter,  because  the  fine  transferred  a  fee  simple  in 
possession  by  estoppel,  against  which  he  could  not 
aver  that  he  only  passed  an  estate  for  life  in  jjrccsenti, 
with  a  fee  simple  expectant  on  the  death  of  C.  without 
issue  ;  for  the  fine  supposed  a  prior  gift  in  fee  simple, 
which  he  could  not  lawfully  make,  while  the  estate  for 
life  of  A,  and  the  intermediate  remainder  of  C.  in  tail, 
were  subsisting. 

30.  But  where  the  person  who  has  the  next  estate 
of  inheritance  joins  with  the  tenant  for  life  in  levymg 
a  fine,  it  does  not  then  operate  as  a  forfeiture. 

31.  A.  beino-  tenant  for  life,  with  remainder  in  tail  ^redon's  case, 

...  1  liep.  76. 

to  B.,  they  both  joined  in  levying  a  fine  sur  cognizance  i  Vent.  leo. 
de  droit  come  ceo,  8^c.  to  a  stranger  in  fee. 

It  was  resolved,  that  this  was  neither  a  discon- 
tinuance uor  a  forfeiture,  but  that  each  of  the  parties 
to  the  fine  gave  that  which  he  might  lawfully  dispose 
of ;  and  that  the  law  would  construe  it  to  be,  first,  the 
grant  of  the  person  in  remainder,  and,  afterwards,  the 
grant  of  the  tenant  for  life. 

32.  If  a  tenant  for  life  of  a  rent  or  advowson  levies  Unst.  251.6. 
a  fine  of  them,  it  will  create  a  forfeiture  ;  for  although  in 

this  case  the  fine  passes  no  more  than  it  lawfully  may, 
yet,  being  a  public  and  solemn  renunciation  of  the 
estate  for  life,  in  a  court  of  record,  it  is  within  the 
reason  of  the  law,  and  amounts  to  a  forfeiture. 

33.  A  fine  sur  concessit,  levied  by  a  tenant  for  life,  i''?""  ^^  Saiu- 

,  r>      n   ■  r^  ■  1  ^"O-.  2  Mod. 

does  not  operate  as  a  lorieiture  01  his  estate,  because  109. 
it  only  transfers  such  an  interest  as  the  tenant  for  life 
may  lawfully  pass,  without  devesting  or  displacing  the 
estates  in  remainder  or  reversion. 

34.  Although  a  fine  sur  cognizance  de  droit,  S^x.  levied  1  i"st.  251.  b, 
by  a  tenant  for  years,  does  not  create  any  bar,  yet  it 

will  operate  as  a  forfeiture  of  the  term;  but  a  fine  Tit. 8. c. 2. 
sur  concessit  will  not  have  this  eff"ect. 

35.  No  fine  levied  by  a  cestui  que  trust  for  life  will  3  ^jj^'^.^y^* 
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be  allowed  in  Chancery  to  operate  as  a  forfeiture,  be- 
cause it  cannot  aftect  the  subsequent  remairiders  ; 
and  therefore  such  a  fine  will,  in  equity,  operate,  at 
most,  as  a  grant  of  the  interest  of  which  the  cestui 
que  trust  has  a  power  to  dispose. 

Co.  Sup.  c.  11.  36.  If  a  copyholder  levies  a  fine  of  his  copyhold,  it 
will  operate  as  a  forfeiture ;  and  in  such  a  case,  no 
acceptance  of  rent,  or  other  act  done  by  the  lord, 
will  be  available  to  make   the   estate  good.     It   is, 

Doev.  Heiier,   howcver,  Said,  in  a  modern  case,  that  this  doctrine  is 

3  Term  R.  162.  ^        r  i  i  •  i  n 

too  general ;  lor   unless  there  is  a  change  of  posses- 
sion, the  fine  will  be  void  against  the  lord. 
A  fine  sur  done,       37.  It  has  becii  sliowu,  that  in  a  fine  sur  done,  2;raut, 

grant,  and  ren-  j  ?  i  •  •      i  ■  i        i 

der.givesanew  071(1  Vender,  thc  cognizcc  IS  but  an  instrument,  who  has 

Amc%.  3.  ti  seisin  only  for  an  instant,  which  is  not  sufficient  to 
entitle  his  wife  to  dower,  yet  it  has  been  adjudged, 
that  this  species  of  fine  operates  as  a  feofi'ment  and  re- 
enfeoffment,  and  therefore  gives  a  new  estate. 

And  alters  the  38.  Ill  coiisequcnce  of  this  doctrine,  if  a  person 
seised  in  fee  of  an  estate,  e.v  parte  maternd,  levies  a  fine. 

Tit.  29.  c.  8.  sur  done,  grant,  and  render,  and  takes  back  an  estate  to 
himself  and  his  heirs,  the  mode  of  descent  is  thereby 
filtered,  and  the  estate  will  afterwards  descend  to  the 
heirs,  e.r  parte  paterna. 

Price  T.Lang-        39.   I,  §.  being-  sciscd  of  lands  e.v  parte  matcrna,  he 

ford,    1    Show.  '^  T        TVT  1     T        -n  11 

92.  isaik. 2o7.  aud  his  Wife  levied  a  fine  to  I.  N.  and  I.  B.,  and  they 
Holt,  253.*  by  the  same  fine  granted  and  rendered  the  same  lands 
to  the  use  of  the  said  I.  S.  and  his  wife,  and  the 
heirs  of  their  two  bodies,  remainder  to  the  right  heirs 
of  I.  S.  The  husband  and  wife  died  without  issire ; 
and  the  question  was,  whether  the  remainder  de- 
scended to  the  heirs  on  the  part  of  the  mother,  or  on 
the  part  of  the  father. 

It  was  argued  on  the  one  side,  that  this  seisin  of 

the  cognizee  was  mei'ely  fictitious ;  for  if  the  cognizee 

had  a   term  for  years  in  the   land,  it  would  not  be 

merged  :  that  it  was  like  the  case  of  a  surrender  of  a 

*  copyhold  into  the  hands  of  the  lord,  who  was  thereby 
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only  a  mere  instrument :  therefore,  that  nothing  was 
altered  by  the  fine,  but  the  estate  remained  as  before. 

On  the  other  side  it  was  insisted,  that  the  cognizee 
could  not  render  the  estate,  unless  he  had  it  in  him  : 
and  that  the  grant  and  render  operated  as  a  feoff- 
ment and  re-en  feoffment. 

The  Court  held,  that  the  estate  was  once  in  the 
<"ognizee,  otherwise  he  could  not  give  it  back ;  that 
the  grant  and  render  was  a  conveyance  at  common 
law,  and  made  the  cognizor  a  new  purchaser,  as  much 
as  a  feoff^ment  and  re-enfeoff*ment :  so  that  the  remain- 
der descended  to  the  heirs  on  the  part  of  the  father. 

40.  It  is  observable,  that  this  is  the  only  sort  of  fine 
which  gives  a  new  estate  ;  for  if  a  person  seised  ex 
parte  maternd  levies  a  fine  sur  cognizance  de  droit,  8^c.y 
and  either  makes  no  declaration  of  the  uses  of  it,  or 
declares  it  to  be  to  the  use  of  himself  and  his  heirs, 
the  lands  will  still  descend  ex  'parte  maternd ;  because 
it  is  the  old  use,  which,  consisting  in  trust  and  con- 
fidence, will  follow  the  nature  of  the  land,  and  will 
descend  as  the  land  would  have  descended,  if  no  alter- 
ation had  been  made  ;  and  it  is  totally  immaterial 
whether  the  use  be  expressly  declared  on  a  fine  of  that 
kind,  or  permitted  to  arise  by  implication. 


CHAP.  XIII. 

What  Persons'  Estates  and  Interests  are  not  harixd 
by  Fine. 


2.  The  King. 

3.  Ecclesiastical  Corporations. 
5.  Estates  not  devested. 

12.  Or  where  the  Possession  is  not 

adverse. 
15.  Future  Interests. 
22.  A  Rent,  Right  of  Way,    or 

Common. 


24:. EstatesinDoiver  and  Jointures. 

25.  Estates  held  Jure  Uxoris. 

26.  Estates  Tail  of  the  Gift  of  the 

Crown  for  Services. 

27.  Reversions  in  the  Crown. 

29.  Springing  and  Shifting  Uses. 

31.  Dignities. 

32.  Mortgages. 


Section  1. 
NoTwitHSTANDiNG  the  great  force  and  eifect  of  a 
fine,  yet  there  are  some  particular  persons,  estates 
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The  King. 


tit.  31.  c.  2. 
§  62. 

tccksiastical 
corpoiations. 


Magdalen 
College  case, 
11  Rep.  /«.  b. 
1  Roll.  Rep. 

l.Tl. 

Watson,  427. 


Howlett  V. 
Cnrpentcr, 
3  Kch.  775. 
S.  P. 
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tind  interests,   to   ^vliich'  its  operation  does  not  ex- 
tend. 

2.  By  the  common  law,  no  laches  can  be  imputed 
to  the  King ;  and  therefore  no  delay  or  omission  on 
his  part,  in  makhig  a  claim,  will  bar  his  right.  From 
thence  has  arisen  the  maxim,  Nullum  tempus  ocanYit 
regi ;  for  the  law  supposes  the  King  to  be  always 
busied  for  the  public  good,  and  therefore  that  he  has 
not  leisure  to  assert  his  rights  within  the  time  pre- 
scribed for  other  persons.  It  follows,  from  this  prin- 
ciple, that  the  King  cannot  be  barred  by  a  fine  to 
which  he  is  not  a  party ;  nor  is  the  royal  prerogative 
in  this  instance  taken  away  by  the  Nullum  Tempus  Act. 

3.  Ecclesiastical  corporations,  and  in  general  all 
ecclesiastical  persons,  who  are  seised  in  right  of  their 
churches  only,  and  have  not  an  absolute  estate  in  their 
.possessions,  being  restrained  from  alienation  by  several 
statutes,  are  not  only  prohibited  from  levying  fines,  but 
cannot  even  bar  their  successors  by  their  non-claim. 

4.  Thus  in  a  case  in  13  Ja.  1.,.  where  a  fine  and  live 
years  non-claim  was  set  up  in  bar  to  an  ejectment, 
brought  by  the  Master  and  Fellows  of  Magdalen 
College,  one  of  the  points  was,  whether  the  Master 
and  Fellows  were  barred  by  the  fine  and  non-claim : 
and  it  was  resolved,  that  the  right  of  the  College  was 
not  barred;  for  the  words  of  the  stat.  13  Eliz.,  which 
prohibits  all  ecclesiastical  corporations  from  aliena- 
tion, were,  "  That  all  leases,  gifts,  grants,  feoffments, 
conveyances,  or  estates,  to  be  made,  had,  or  suffered 
by  any  master  and  fellows  of  any  college,  (See.  to  any 
person  or  persons,  &c.  (except  leases),  shall  be  utterly 
void  and  of  none  effect,  to  all  intents,  constructions, 
and  purposes."  So  that  when  a  fine  was  levied,  and 
no  claim  was  made  for  five  years,  there  was  a  con-' 
veyancc  permitted  and  suffered  by  the  Master  and 
Fellows  of  the  college ;  and  it  would  have  been  of  no 
effect  to  have  prohibited  the  Master  and  Fellows  them- 
selves from  making  conveyance^;  of  their  lands,  if  they 
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were  allowed  to  have  a  power,  by  their  permission 
and  non-claim,  to  bar  their  successors. 

A  bishop,  dean,  or  vicar,  may,  however,  be  him- 
self barred  by  his  own  non-claim,  as  has  been  stated  Ante.c  ii. 
in  a  former  chapter. 

5.  It  is  a  rule  of  law,  that  no  estate  or  interest  can  Estates  not  di- 
be  barred  by  a  fine,  unless  it  is  devested  out  of  the 

real  owner,  either  before  the  fine  is  levied,  or  by  the 
operation  of  the  fine  itself:  that  is,  unless  the  real 
owner  is  put  out  of  possession  of  such  estate  or  in- 
terest ;  and  that  w  hile  he  continues  in  possession,  a 
fine  will  not  affect  him. 

This  doctrine  is  stated  arguendo  in  Saffyn's  case  in  5  Rep.  123.  i^. 
the  following'  words  :  "  No  fine  levied  with  proclama- 
tions shall  bind  any  but  those  who  are  put  out  of  pos- 
session, and  have  but  a  right;  for  if  their  estate  or 
interest  be  not  devested  out  of  them,  but  remains  in 
them  as  it  was  ah  initio,  they  need  not  make  an  entry 
or  claim  to  that  which  never  was  devested." 

6.  Lord  Coke  states  the  second  resolution  in  Mar-  sRep.  loe.a. 
garet  Podger's  case  thus:  "  That  no  fine  nor  warranty 

shall  bar  any  estate  in  possession,  reversion,  or  re- 
mainder, which  is  not  devested  and  put  to  a  right ;  for 
he  who  has  the  estate  or  interest  in  him  cannot  be  put 
to  his  action,  entry,  or  claim,  for  he  has  that  which  the 
action,  entry,  or  claim  would  vest  in  him  or  give  him." 
There  is  a  considerable  inaccuracy  in  this  passage, 
if  the  words  "  devested  and  put  to  a  right"  are  under- 
stood conjunctively,  and  in  that  strict  technical  sense 
which  the  law^  annexes  to  them.  The  word  "•  devest" 
signifies  nothing  more  than  a  mere  deprivation  of  the 
possession  *.  But  the  words,  "  put  to  a  right,"  have  a 
much  more  extensive  signification,  as  they  mean  a  de- 
privation, not  only  of  the  possession,  but  also  of  the 
right  of  possession ;  for  where  an  estate  is  turned  to  Tit.  29.  c  1. 


§11. 


'^  Devest,  dcvcstirc,  is   contrary  to   invest;  for  as  investire  signifies 
possessionem  tr adore,  so  devestire  means  possessionem  auferre. 

Comkll's  Diet. 
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a  right,  the  owner  has  only  the  jus  proprietatis,  or 
mere  right  of  property.  If  therefore  the  above  pas- 
sage be  strictly  taken,  it  will  appear  to  be  unsupported 
by  any  authority ;  for  though  it  may  be  necessary  that 
an  estate  be  devested,  before  it  can  be  barred  by  a 
fine ;  yet  it  is  by  no  means  necessary  that  it  should 
be  put  to  a  right. 

Ante.c.  11.  7.  Thus   iu  the   case   of  Stowell  v.  Zouch,   when 

Stowell  was  disseised  by  Zouch,  his  estate  was  merely 
devested ;  that  is,  he  had  only  lost  the  actual  posses- 
sion ;  but  it  was  not  turned  to  a  right,  for  he  still  con- 
tinued to  have  in  him  both  the  right  of  possession  and 
the  right  of  property  ;  and  yet  all  the  Judges  agreed 
that  he  was  barred  by  the  fine  and  non-claim. 

8.  The  rule  of  law  therefore  clearly  is,  that  no  per- 
son can  be  barred  by  a  fine,  unless  his  estate  is  de- 
vested, or  turned  to  a  right ;  and  he  has  only  a  right  of 
entry,  or  a  right  of  action,  left  in  him;  and  where  an 
estate  is  turned  to  a  right,  it  is  necessarily  devested, 
though  not  e  contra. 

Focus  V.  9.  A  person  who  was  seised  in  fee,  for  the  con- 

Salisbury,  .  ri-  •       i  •  i->*i  i 

Hard.  400.  tuiuancc  oi  his  estate  m  his  name  and  lamily,  made  a 
lease  for  500  years  to  a  trustee,  in  trust  that  he  himself 
should  receive  the  profits  during  his  life,  and  that 
afterwards  his  brother  should  receive  them.  Some 
time  after,  the  lessor,  being  in  possession  according  to 
the  trust,  covenanted  with  other  parties,  for  the  same 
considerations,  to  stand  seised  of  those  lauds  to  the 
use  of  himself  for  life,  remainder  to  the  use  of  his  bro- 
ther, &c.,  and  that  the  said  lease  and  all  other  estates 
made  or  to  be  made  by  him  should  be  and  enure  to 
the  same  uses,  and  then  levied  a  fine  to  the  uses  of 
that  deed. 

A  question  arose,  whether  the  term  of  500  years 
was  barred  by  the  fine  and  non-claim.  Lord  Hale 
observed,  that  nothing  had  been  done  whereby  the 
estate  of  the  lessee  was  devested  or  displaced;  for 
the  lessor  continuing  in  possession,  by  permission  of 
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the  lessee,  as  must  be  presumed,  he  was  only  tenant 
at  will  to  the  lessee,  and  therefore  his  fine  had  no 
operation. 

10.  If  a  person  who  has  made  a  lease  to  trustees,  and 
has  still  continued  in  possession,  makes  another  lease 
of  the  same  lands;  and  levies  a  fine  to  confirm  it,  the 
first  lease  will  be  devested  by  the  second,  so  that  it 
will  then  be  barred  by  the  fine. 

1 1 .  The  Marquis  of  Winchester  made  a  lease  for  Freeman  v. 
100  years,   in  trust  to   attend  the  inheritance;    the  fventlr^j. 
lessee  entered ;    and   then  the  Marquis  entered  and  \}'^''-  ^-  ^• 
received    the    profits,    and   afterwards   made  a  lease 

for  fifty-four  years,  and  covenanted  to  levy  a  fine  to 
confirm  it,  which  he  levied  accordingly,  and  five 
years  passed  without  any  claim  by  the  first  lessee. 

It  was  adjudged  by  the  Court  of  Common  Pleas, 
and  affirmed  by  the  Court  of  King's  Bench,  upon  a 
writ  of  error — t.  That  when  the  Marquis  entered  on 
the  lessee  for  100  years,  he  became  tenant  at  will  to 
him,  to  which  estate  it  was  not  always  requisite  that 
there  be  the  express  consent  of  both  parties,  but  if  there 
was  any  thing  tantamount  it  was  suflicient,  as  here  the 
trust  implied  that  the  lessor  should  take  the  profits, 
being  the  cestui  que  trust,  which  included  at  least  an 
estate  at  will. 

11.  That  when  the  Marquis  made  the  lease  for  fifty- 
four  years,  though  this  was  not  a  disseisin,  because 
the  reversion  was  in  the  lessor  himself,  who  made  the 
lease,  yet  by  this,  the  lease  for  100  years  was  devested, 
displaced  and  turned  to  a  right. 

III.  That  being  so  devested,  it  was  barred  by  the 
fine  and  non-claim. 

12.  It  is  not  only  necessary  that  a  person  should  be  Or  where  the 
out  of  possession,  to  be  afi'ected  by  a  fine ;  but  it  is  notTdverse! 
also  requisite  that  the  party  levying  the  fine  should 

have  an  adverse  possession,  inconsistent  with  that  of 
the  person  to  be  barred ;  so  that  if  the  possession  of 
the  person  who  levies  a  fine  is  consistent  with  that  of 
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any  other  person,  such  other  person  will  not  be  af- 
fected by  it. 
Ford V. Grey,        13.  Thus  it  lias  bccn  settled  that  the  possession  of 
1  sai!<.'28j".      one  joint  tenant  is  the  possession  of  the  other,  so  as 
lit.  Ji.c.  2.     ^Q  prevent  the  effect  of  the  statute  of  limitations;  and 
that  where  there  are  two  joint  tenants  in  fee,  if  one  of 
them  levies  a  fine  of  the  whole,  it  does  not  amount  to 
an  ouster  of  his  companion,  but  only  severs  the  joint 
tenancy,  though  he  is  in  of  the  old  use  again. 
Tit.  19,^20.        14.  The  possession  of  one  coparcener,  or   of  one 
tenant  in  common,  is  the  possession  of  the  other;  nor 
does  the  bare  perception  of  all  the  rents  and  profits 
by  one,  amount  to  an  ouster  of  the  other,  so  as  to 
make  him  liable  to  be  barred  by  a  fine. 
Future  in-  x5.  lu  the  casc  of  future  interests,  such  as  estates 

tercsts.  ,       -  . 

in  remainder  and  reversion,  although  the  persons  en- 
titled cannot  be  put  out  of  possession,  yet  as  they  have 
vested  interests,  such  interests  may  be  devested ;  and 

Ante,  c.  12.  \i  j^^s  bccn  already  shown,  that  estates  in  remainder 
and  reversion  may  be  devested,  so  as  to  leave  only  a 
right  of  entry  in  the  persons  entitled  to  them,  when 
the  prior  estates  determine ;  in  which  case  they  may 
be  barred  by  fine.  But  where  estates  in  remainder 
and  reversion  are  not  devested,  a  fine  has  no  operation 
on  them. 

podger's  case,  16.  A  copyliold  cstatc  was  granted  to  John  Podger, 
and  Mary  and  Elizabeth  his  daughters,  for  three  lives. 
The  lord  of  the  manor,  by  deed  indented  and  enrolled, 
bargained  and  sold  the  lands  to  John  Podger  in  fee, 
who  having  thus  acquired  the  freehold,  levied  a  fine 
thereof  with  proclamations,  and  died  two  years  after ; 
whereupon  the  estate  descended  to  his  son  Marma- 
duke.  Ten  years  after  the  death  of  John  Podger, 
Elizabeth  Podger  entered;  and  it  was  adjudged  that 
her  entry  was  lawful,  for  her  estate  in  remainder  not 
being  devested,  the  fine  had  no  effect  on  it. 

Ante, c.  10.  17.  In  Saffyu's  case  it  was  agreed,  that  although  a 

term  for  years  might  be  barred  by  a  fine,  if  the  lessee 
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were  or  might  have  been  in  possession,  yet  that  so  long  ^  Rep.  124.  b. 
as  a  lessee  for  years  had  only  an  inter  esse  termini ,  or 
future  right,  he  was  not  affected  by  a  fine.  But  when 
his  term  commenced,  and  he  acquired  a  right  to  enter 
on  the  land,  he  then  had  such  a  present  estate  as  might 
be  devested,  and  which  he  might  revest  by  entry ;  so 
that  his  non-claim  for  five  years  after  the  commence- 
ment of  his  term  barred  him,  because  from  that  time 
he  was  out  of  possession. 

18.  A  person  limited  lands  to  the  use  of  himself  for  Edwards  v. 
life,  and  if  he  should  settle  a  jointure  on  his  wife,  and  Hard?4io, ' 
make  a  lease  for  thirty-one  years,  to  commence  after 

his  death,  that  then  the  trustees  should  stand  seised  to 
such  uses.  He  made  a  lease  accordingly,  and  then  he 
and  his  wife  levied  a  fine. 

It  was  resolved  that  the  lease  was  not  barred,  be- 
cause being  a  future  interest,  it  was  not  devested  or 
displaced  by  the  fine. 

19.  In  the  case  of  Corbet  v.  Stone,  Lord  Chief  Tit.  ifj.  c.  3. 
Baron  Gilbert  observes,  that  judgment  was  given  for  74o!'^8vo. ed. 
the  plaintiff,  which  proved  that  the  grantee  had  an  in- 
terest, and  that  this  interest  was  not  barred  by  a  fine 

and  five  years  non-claim  after  the  death  of  the  grantor; 
not  being  touched,  devested,  or  turned  to  a  right. 

20.  The  interest  of  tenants  by  statute  merchant,  Ante,c.  10. 
statute  staple,  and  elegit,  cannot  be  barred  by  a  fine, 

until  they  have  extended  the  lands,  or  pursued  their 
rights  in  some  other  manner;  for  until  then  they  have 
no  right  to  enter  on  the  lands,  and  therefore  cannot 
be  put  out  of  possession. 

21.  So  where  a  person  has  a  judgment  for  debt,  1  cha. c...  26*?. 
and  the  debtor  before  execution  aliens  by  fine,  and  ^  ^"'"•-' 
five  years  pass,  yet  the  creditor  may  still  sue  out  ex- 
ecution. 

22.  Although  the  owner  of  a  rent  may  bar  it  by  a  rent,  right 
fine,  yet  a  rent  in  the  possession  of  a  third  person  common!^ 
cannot  be  so  barred.    It  is  the  same  of  a  right  of  way,  c,.o'ja.^  ei". "' 
or  common  ;  because  these  being  merely  incorporeal  ^[;, ^f^J- '"^  ^^'^- 
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rights,  collateral  to  and  issuing  out  of  lands,  they 
cannot  be  devested ;  for  though  a  person  who  has  a 
rent,  right  of  way,  or  common,  out  of  lands,  be  not  in 
the  actual  enjoyment  of  them,  yet  by  non-user  only 
for  a  time,  he  does  not  cease  to  have  a  vested  estate 
Tit.  2;), 24,  or  interest  therein;  so  that  he  still  continues  to  be  in 
actual  possession.  Such  things  being  mere  creatures 
of  the  law,  and  owing  their  existence  to  the  construc- 
tion thereof,  they  are  always  considered  to  be  in  the 
possession  of  those  whom  the  law  adjudges  to  have  a 
right  to  them. 

These  principles  have  been  confirmed  by  the  Court 
of  King's  Bench  in  the  following  case. 
Mich. 23. G.3.       23.  In  an  ejectment  for  lands  in  Surrey,  the  jury 
BMrd'&^joncs,  fouud  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
^^-  of  the  Court  in  the  following  case.  Lord  Bolingbroke, 

being  seised  in  fee  of  the  premises  in  question,  by  in- 
denture of  lease,  dated  the  1st  March  1765,  demised 
the  same  to  William  Stevens  for  twenty-one  years,  at 
the  rent  of  100/.;  which  lease,  by  mesne  assignments, 
became  vested  in  the  defendant  Board.  Lord  Boling- 
broke, by  a  bond  dated  24th  July,  1770  with  warrant 
of  attorney  to  confess  judgment,  in  consideration  of 
3000/.  became  bound  to  the  lessee  of  the  plaintiff  in 
the  penal  sum  of  5000/.,  conditioned  for  the  payment 
to  her  of  an  annuity  of  500/,  during  his  own  life ;  and 
by  indenture  of  the  same  date,  Lord  Bolingbroke,  in 
consideration  of  the  said  3000/.  and  as  a  further  se- 
curity for  the  annuity,  demised  the  premises  in  ques- 
tion to  the  lessor  of  the  plaintiff  for  ninety-nine  years, 
if  he  should  so  long  live,  at  a  peppercorn  rent,  with 
a  proviso,  that  the  lessor  of  the  plaintiff  should  the 
next  day  re-demise  the  premises  to  Lord  Boling- 
broke for  ninety-eight  years  and  eleven  months,  if  he 
should  so  long  live,  at  the  rent  of  500/.,  which  was 
accordingly  done.  Lord  Bolingbroke,  by  lease  and 
release  dated  the  9th  and  10th  March  1773,  conveyed 
the  premises,  for  a  fair  and  valuable  consideration,  to 
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the  defendant  Jones  in  fee,  who  had  no  notice  of  the 
annuity  granted  to  the  lessor  of  the  plaintiff.  Jones 
being-  in  possession,  levied  a  fine  of  the  premises,  with 
proclamations,  in  Trinity  term  1775,  to  the  use  of 
himself  in  fee.  The  annuity  was  in  arrear  from  the 
24th  January  1774,  and  the  ejectment  was  brought  in 
Hilary  term  1782. 

Lord  Mansfield. — *' We  have  looked  into  all  the  cases, 
and  have  no  doubt.  It  appears  that  the  lessor  of  the 
plaintiff,  and  the  defendant  Jones,  are  both  innocent : 
Jones  is  a  purchaser  for  a  valuable  consideration, 
without  any  notice  of  the  lessor  of  the  plaintiff's  title ; 
the  lessor  of  the  plaintiff  is  not  alleged  at  any  time  to 
have  known  of  the  conveyance  to  Jones ;  and  there 
was  no  circumstance  of  notoriety  attending  the  trans- 
fer to  give  her  such  notice ;  for  the  visible  possession 
continued  the  same  after  the  sale  as  before  it;  the 
lease  to  William  Stevens  subsisting,  and  the  payment 
of  rent  to  Jones,  instead  of  Lord  Bolingbroke,  carried 
with  it  no  notoriety  in  the  country.  At  the  time  of 
the  conveyance  there  was  no  arrear  of  interest  due  to 
Mrs.  Hare,  and  therefore  she  had  no  right  to  come 
upon  the  land  in  any  shape.  If  she  was  guilty  of 
laches  afterwards,  there  could  be  no  7nala  Jidcs  in  it 
with  respect  to  Jones,  as  he  is  under  no  disadvantage 
from  it :  so  that  is  a  question  of  mere  law  between  two 
innocent  parties,  whether  the  right  and  interest  of  the 
lessor  of  the  plaintiff  is  barred  by  the  fine  and  non- 
claim.  This  depends  on  one  clear  proposition,  which 
is  a  general  rule  of  law  founded  in  good  sense ;  and 
although  it  be  difficult  to  find  a  rule  without  an  ex- 
ception, yet  I  know  of  none  to  this  proposition.  It  is 
laid  down  in  9  Co.  Rep.  106.  a.  '  Resolved,  ;;cr  totam 
curiam,  that  no  fine  nor  warranty  shall  bsr  any  estate 
in  possession,  reversion,  or  remainder,  which  is  not 
devested  and  put  to  a  right.'  This  general  rule  is 
illustrated  and  applied  to  several  cases  throughout  the 
books;  and  hence  it*follov/s,  that  no  collateral  in- 
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terest  can  be  barred  by  a  fine ;  as  a  rent-charge,  ii 
right  of  common,  Sac:  and  the  authority  cited  from 
Carter,  24.,  that  a  rent-charge  may  be  barred  by  a  fine, 
is  totally  mistaken ;  for  in  looking  into  it,  it  appears 
to  be  thus  ;  the  owner  of  a  rent-charge  levied  a  fine  of 
the  land ;  the  question  was,  whether  the  rent-charge 
passed  by  the  fine ;  and  a  distinction  was  taken  be- 
^  tween  a  fine  operating  as  a  grant  or  as  a  bar.  Here 
the  fine  operated  as  a  grant,  and  not  as  a  bar;  the  rule 
is  universal,  that  a  rent-charge  in  a  third  person  is  not 
barred  by  a  fine  and  non-claim.  Hence  the  parties 
to  a  fine,  or  one  of  them,  must  be  in  of  a  seisin  or  pos- 
session adverse  to  that  interest  which  is  to  be  barred ; 
for,  if  it  be  consistent  with  it,  the  fine  does  not  devest 
it,  and  therefore  is  no  bar.  Now,  at  the  time  of  the 
conveyance  to  Jones  in  1773,  Lord  Bolingbroke  had 
no  adverse  possession :  he  had  paid  all  arrears ;  and 
as  the  lessor  of  the  plaintiff  had  no  right  to  come  on 
the  land  but  for  arrears,  she  had  then  no  title  in  her. 
At  the  time  when  the  fine  was  levied,  there  was  an 
arrear  of  a  year  and  a  half  due ;  but  the  lessor  of  the 
plamtiff  was  not  bound  to  resort  to  the  lands  for  her 
remedy,  she  had  other  securities ;  besides,  she  could 
not  enter  on  the  lands,  the  lessee  for  years  being  in 
possession ;  all  she  could  do  was  by  notice  to  the 
tenant  under  the  statute  4  &  5  Ann.  c.  IG.  which 
makes  attornment  unnecessary,  either  to  distrain  or 
bring  an  action  for  the  rent.  In  every  shape  it  is  most 
clear,  that  the  lessor  of  the  plaintiff's  interest  was  not 
devested  or  turned  to  a  right ;  and  therefore  that  it  re- 
mained after  the  fine  just  as  it  did  before."  Judgment 
was  given  for  the  lessor  of  the  plaintiff. 
Estates  in  24.  Wlicrc  wouicn  having  an  estate  in  dower,  or 

a  jointure,  discontinue  or  alien  them,  such,  discon- 
tinuances or  alienations  are  declared  to  be  void,  by 
the  statute  11  Hen.  VII.  c.  20.:  and  by  the  statute 
\V2  Hen.  VIII.  c.  36.  §  2.  it  is  declared,  that  no  fine 
levied  by  a  woman  of  any  such  estate  as  is  men- 


ilower  and 
jointures. 
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tioned  in  the  statute  11  Hen.  VII.  shall  be  of  any 
effect. 

25.  By  the  statute  32  Hen.  VIII.  c.  28.  §G.  it  is  de-  Estates  held 
clared,  that  no  fine  levied  by  a  husband  of  any  lands,  ^"'''"''°"*- 
whereof  he  is  seised  in  right  of  his  wife,  shall  be  pre- 
judicial or  hurtful  to  the  wife  or  her  heirs. 

The  cases  Avhich  have  arisen  on  these  statutes  will  c.  lo. 
be  stated  in  Title  Recovenj. 

26.  It  has  been  stated  in  chapter  ix.  that  estates  Estates  tail  of 

'^  the  gift  of  the 

tail,  of  the  gift  of  the  Crown,  may  be  barred  by  the  crown  for  ser- 
stat.  4  Hen.  VII.,  though  excepted  out  of  the  stat. 
32  Hen.  VIII.  But  by  a  subsequent  statute,  a  dis- 
tinction is  made  between  estates  tail  of  the  gift  of  the 
Crown  generally,  and  estates  tail  granted  by  the 
Crown  as  a  reward  for  services ;  and  these  last  are 
protected  from  the  operation  of  the  stat.  4  Hen.  VII., 
as  well  as  from  that  of  the  stat.  32  Hen.  VIII.,  of 
which  an  account  will  be  given  in  Title  Recoveri/.  c.  lo. 

27.  When   fines   became   common    assurances    of  Reversions  in 
lands,  the  Judges  would  no  more  allow  a  fine  to  de-  i  inst!°37".  6. 
vest  the  interest  of  the  King,  than  any  other  convey- 
ance, but  preserved  the  King's  remainder  or  reversion, 
though  they  allowed  the  fine  to  bar  the  person  levying 

it,  and  his  issue;  so  that  where  a  fine  is  levied  of  an 
estate  tail,  whereof  the  remainder  or  reversion  is  in  the 
King,  it  creates  a  base  fee,  determinable  on  failure  of 
heirs  of  the  body  of  the  tenant  in  tail. 

28.  It  was  held  by  Lord  Nottingham,  assisted  by  Muigravev. 
Lord  Chief  Justice  North  and  Justice  Jones,  that  where  2  Fre"em"'i7. 
there  is  tenant  in  tail  of  the  gift  of  the  King,  with  a 
remainder   in   the   Crown,   such  tenant  was  not   re- 
strained by  the  stat.  34  Hen.  VIII.,  but  might  levy  a 

fine  to  the  Crown  which  would  bar  his  issue  ;  for  it 
appeared  by  the  preamble  of  the  statute,  that  it  was 
made  to  prevent  the  alienation  by  tenant  in  tail,  that 
the  memory  of  the  King's  bounty  might  be  preserved  ; 
and  where  the  estate  comes  wholly  back  to  the  King, 
there  it  is  in  the  King's  power  to  preserve  the  memory 

VOL.  V.  R 
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of  his  bounty,  either  by  giving  it  back  to  the  same 
party,  or  what  other  way  he  pleaseth. 
Springing  and         29.  A  sorinofino;  or  shiftino-  use  cannot  be  defeated 

ihiftins  uses.  ,  ,   ,  .         i       •     i      /.    , 

or  destroyed  by  a  fine  levied  of  the  estate  out  of  which 
'    such  springing  or  shifting  use  is  to  arise. 

30.  Thus  in  the  case  of  Lloyd  v.  Carew,  which  has 

Tit.  16.  c.  5.  been  stated  in  a  former  title,  it  appeared  that  Richard 
Carew  and  Penelope  his  wife,  in  order  to  extinguish 
and  destroy  all  such  right  as  the  heirs  of  Penelope 
might  have  under  the  proviso,  and  for  settling  the 
same  on  R.  Carew  and  his  heirs,  levied  a  fine  of  all 
the  estate,  and  declared  the  uses  thereof  to  R.  Carew 
for  life,  remainder  to  Penelope  for  life,  remainder  to 
R.  Carew  in  fee.  R.  Carew  died  without  issue,  upon 
which  the  heirs  of  Mary  claimed  the  estate  under  the 
j^roviso,  and  filed  their  bill  in  Chancery,  to  compel  the 
trustees  to  convey  the  estate  to  them,  on  payment  of 
the  4000/. 

The  bill  was  dismissed ;  but  upon  an  appeal  to  the 
House  of  Lords,  the  decree  of  dismission  was  reversed, 
it  being  alleged  that  the  fine  could  not  bar  the  benefit 
of  this  proviso,  because  the  same  never  was  nor  could 
be  in  Penelope,  who  levied  the  fine. 

Dignitie».  ^  31.  A  dignity  or  title  of  honour  cannot  be  barred 

or  surrendered  by  fine,  as  has  been  already  shown. 

Mortgases,  &c.  32.  Thei'c  are  several  cases  in  which  a  court  of 
equity  will  not  allow  a  fine  to  have  any  efieqt  on 
estates  in  mortgage  and  trust  estates,  of  which  an  ac- 
count will  be  given  in  the  next  chapter. 
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CHAP.  XIV. 

How  Fines  may  he  reversed  and  avoided. 


I.   Writ  of  Error. 
5.    WIio  may  bring  it. 
1 1.  Against  whom. 
1'2.    What    may  be   assigned  for 

Error. 
18.   The   Parol  demurs  for    In- 
foncy. 
Manner  of  Reversal. 
Must  be  brought  within  Twen- 
ty years. 
How  if  may  be  barred. 


20 

CK} 

21. 


30.    Writ  nf  Deceit. 


35.  Writ  of  False  Judgment. 
.s(>.   Motion. 

36.  Modes  of  avoiding  the  Effects 

of  a  Fine. 
39.  Real  Action. 
43.  Actual  Entry. 
50.    Who  may  make  it. 
.5.5.  Must  befollowed  by  an  A  ction. 
56.  Plea  that  the  Parties  had  no 

Estate. 
66.  Averment  of  Fraud. 
71.   Courts  of  Equity. 


Section  1. 

A  FINE  being  considered  as  a  judgment  given  in  a  Writ  of  error. 
court  of  record,  it  can  only  be  reversed  by  a  writ  of 
error;  which  is  also  a  matter  of  record,  being  a  com- 
mission to  the  Judges  of  a  superior  court,  authorizing 
them  to  examine  the  record  upon  which  a  judgment 
was  given,  and  on  such  examination  to  affirm  or  re- 
verse the  same,  accordino-  to  law. 

2.  During  the  term  in  which  a  judicial  act  is  done,  » inst.  260.a. 
the  record  may  be  amended  or  invalidated  without  a 
writ  of  error :  because,  during  the  term,  the  record  is 
in  the  breast  of  the  Court,  and  the  rolls  are  alterable 
at  the  discretion  of  the  Judges.  And  now,  the  courts 
of  justice  allow  amendments  to  be  made  at  any  time 
while  the  suit  is  depending,  notwithstanding  the  record 
be  made  up,  and  the  term  be  past;  for  they  consider 
the  proceedings  as  in//er/ until  the  judgment  is  given  : 
so  that  a  fine  may  now  be  amended  or  invalidated  at 
any  time  during  the  term  in  v/hich  it  is  levied,  by  an 
application  to  the  Court  of  Common  Pleas.  A  fine 
may  also  be  amended  as  to  any  mistake  or  misprision 
of  the  officers  of  the  court  at  any  time,  and  the  cases 
on  this  Subject  have  been  already  steited.  Ante,c.  ?. 

E  2 
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Ht^.  N.  ii:ii.  3.  A  writ  of  error  is,  properly  speaking,  a  pro- 
ceeding in  the  nature  of  an  appeal,  and  therefore  must 
be  brought  in  a  superior  court ;  so  that  a  writ  of  error 
to  reverse  a  fine  must  be  brought  in  the  Court  of 
King  s  Bench,  because  that  Court  has  an  appellant 
juriisdiction  over  the  Court  of  Common  Pleas.  But 
where  the  error  assigned  in  a  judgment  does  not  arise 
from  any  fault  in  the  Court,  but  from  some  defect  in 
the  execution  of  the  process,  or  from  some  matter  of 
fact,  the  writ  of  error  must  be  brought  in  the  same 
court  in  which  the  judgment  was  given;  and  there- 
fore, in  cases  of  this  kind,  a  writ  of  error  to  reverse 
a  fine  must  be  brought  in  the  Court  of  Common 
Pleas. 

4.  With  respect  to  fines  levied  before  the  Justices 
of  Wales,  pursuant  to  the  stat.  34  and  35  Hen.  VIII. 
it  is  provided  by  that  statute,  '§113,  that  all  errors 
therein  shall  be  redressed  by  writ  of  error,  to  be  sued 
out  of  the  King's  Chancery  in  England,  returnable  be- 
fore the  King's  Justices  of  his  Bench  in  England.  And 
by  tlie  stat.  43  Eliz.  c.  15.  §  G,  it  is  enacted,  that  all 
fines  levied  in  the  county  of  the  city  of  Chester,  pur- 
suant to  that  act,  shall  be  subject  to  be  reversed,  upon 
writs  of  error  to  be  sued  and  prosecuted  before  the 
High  Justice  of  the  county  palatine  of  Chester,  as 
other  judgments  given  in  the  Portmoot  Court. 
Who  may  5.  With  rcspcct  to  the  persons  who  may  bring  a 

Roll!  Ah.  tit.  writ  of  error,  it  should  be  premised,  that  no  person  has 
Error,  K..  ^  right  to  Tevcrsc  a  fine,  unless  he  can  show  that,  upon 
such  reversal,  he  will  be  entitled  to  the  land ;  for  the 
courts  of  law  will  not  dispossess  the  tenant  in  posses- 
sion, unless  the  demandant  can  make  out  a  clear  title ; 
possession  always  carrying  with  it  the  presumption  of 
a  good  title,  until  the  contrary  appears.  Besides,  if 
the  person  who  demands  the  reversal  of  the  fine  cannot 
prove  that  he  has  a  title  to  the  lands  of  which  the  fine 
was  levied,  it  follows  that  he  is  not  affected  by  it,  and 
it  would  be  trifling  with  courts  of  justice  for  a  person 
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to  seek  relief  who  cannot  make  it  appear  that  he  has 
received  an  injury. 

6.  The  person,  therefore,  entitled  to  a  writ  of  error  Dyer,9o.a. 
to  reverse  a  fine,  is  he  who  would  have  had  the  lands 

if  the  fine  had  not  been  levied ;  which,  in  general,  is 
the  heir  at  law.     But  where  one  who  is  seised  e.v  parte  i  Leon.  26i. 
maternd  levies  a  fine,  in  which  there  is  error,  the  heir 
ex  parte  maternd  will  be  entitled  to  the  writ  of  error. 
The  youngest  son,  when  entitled  to  the  lands,  by  the  idem. ' 
custom  of  borough  English,  shall  have  the   writ  of 
error,  and  not  the  heir  at  common  law,  because  this 
remedy  descends   with   the  land:    a  brother  of  the  Unst. i4.«. 
half-blood,  however,  is  not  entitled  to  bring  a  writ  of 
error,  on  a  fine  levied  by  his  elder  brother. 

7.  In  a  writ  of  error  to  reverse  a  fine,  it  is  not  ne-  champemoon 
cessary  that  the  person  who  brmgs  the  writ  should  de-  Cro.  jac.  i5o. 
duce  his  title  and  pedigree,  unless  it  be  a  special  case, 
varying  from  the  common  course ;  as  where  a  writ  of 

error  is  brought  by  a  special  heir  in  tail  or  a  person  in 
remainder. 

8.  All  those  who  are  parties  to  a  fine,  must,  in  ge- 
neral, join  with  the  person  entitled  to  the  land,  in  re- 
versing it ;  but  this  rule  admits  of  some  exceptions. 

9.  Husband  and  wife  were  tenants  for  life,  with  re-  PSggot  v. 
mainder  to  an  infant  in  fee,  and  they  all  joined  in  Cro.  eii';:,  ii.-). 
levying  a  fine  :  the  infant  alone  brought  a  writ  of  error 

to  reverse  it,  on  account  of  his  non-age. 

It  was  objected,  that  since  all  had  joined  in  the  fine, 
they  should  likewise  join  in  the  writ  of  error ;  that  the 
husband  and  wife  should  be  summoned  and  severed, 
and  then  the  infant  alone  might  proceed  to  assign  er- 
rors. But  it  was  adjudged  that  the  writ  of  error  was 
well  brought  by  the  infant  alone ;  because  the  error 
assigned  was  not  in  the  record,  but  without  it;  namely, 
in  the  person  of  the  infant. 

10.  No  person  can  have  a  writ  of  error  to  reverse  a  s  Rep.  39.  *. 
fine,  who  took  any  estate  by  it :  because  no  recoveror 

can  bring  a  writ  of  error  to  defeat  a  record,  by  which 


Against  whom 
1  Salk.  33!). 
Holt's  R.614. 


What  may  be 
assigned  for 
error. 
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he  himself  has  recovered  :  for  the  judument  in  a  writ 
of  error  is,  to  avoid  that  which  the  plaintilF  has  lost ; 
and  it  is  held  on  this  principle,  that  in  a  fine  sur  clone, 
gra)ity  and  render,  the  cognizor  cannot  assign  error  in 
the  grant  and  render,  by  which  he  himself  has  taken 
an  estate. 

1 1.  A  writ  of  error  to  reverse  a  fine  must  be  brought 
against  some  one  of  those  v.  ho  were  parties  or  privies 

Tit.  36. c.  11.  to  it,  and  not  against  the  tenant  of  the  land  only.  But 
the  Court  will  not  in  general  reverse  a  line,  unless  a 
scire  facias  is  returned  against  the  persons  who  are 
then  in  possession ;  for  the  cognizees  of  a  tine  are  fre- 
quently nothing  more  than  trustees,  and  have  no  bene- 
ficial interest  in  the  lands. 

12.  Errors  may  be  assigned  either  in  fact,  as  that 
the  cognizor  of  a  fine  was  an  infant ;  or  else  in  law, 
that  is,  on  account  of  some  defect  appearing  on  the 
face  of  the  record.  But  nothing  can  be  assigned  for 
error  in  fact  in  a  fine  wdiich  contradicts  the  record, 

iiast.  2G0,  a.  bccausc  tlic  iccords  of  a  court  of  justice  are  of  such 
credit,  that  they  can  only  be  defeated  by  matters  of 
equal  notoriety  with  themselves;  and,  therefore,  al- 
though the  circumstances  assigned  for  error  should  be 
fully  proved  by  witnesses,  yet  such  evidence  cannot 
be  admitted. 

Ante,  c. 2.  13.  Thus  it  has  been  already  stated,  that  where  the 

entry  of  the  King's  silver,  before  the  death  of  the  cog- 
nizor, appears  upon  record,  no  averment  can  be  made. 
And  that  no  averment  can  be  made  as  to  the  time  when 
a  fine  was  acknowledged,  which  contradicts  the  chi- 
rograph. 

Dyer,  89. 6.  14.  It  camiot  for  the  saiiic  reason  be  averred  that 

the  cognizor  of  a  fine  died  before  the  teste  of  the  writ 
of  dedimus  potestatem,  when  it  appears  by  the  certificate 
of  the  concord  that  he  was  alive,  for  this  contradicts 
the  record.  But  an  averment  of  the  death  of  the  cog- 
nizor generally,  before  the  engrossment,  entry,  and  re- 
cording of  the  King's  silver,  is  admissible. 
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15.  Where  a  fine  was  acknowledged  in  court,  it  bright r. 
was  held  that  the  plamtiii  m  error  could  not  assign  for  Cro.  ehz.  408. 
error,  that  the  cognizor  died  before  the  return  of  the 

writ  of  covenant ;  for  that  would  directly  contradict 
the  record ;  because  no  fine  is  ever  acknowledged  in 
court  until  the  writ  of  covenant  is  returned,  for  till 
then  the  parties  are  not  before  the  Court :  But  that 
where  a  fine  was  acknowledged  before  commissioners, 
it  might  then  be  averred  that  the  cognizor  died  before 
the  return  of  the  writ  of  covenant,  or  that  after  the 
acknowledgment,  and  before  the  return  of  the  certi- 
ficate thereof,  the  cognizor  died  ;  because  these  facts 
were  consistent  with  the  record. 

16.  A  fine  was  acknowledged  before  Roger  Man-  AmndeW. 
wood,  Esq.  one  of  the  Justices  of  the  Court  of  Com-  cro."Eui.  677. 
mon  Pleas ;  and  afterwards  a  writ  o{  dedimus  potestatem 

was  directed  to  Sir  Roger  Manwood,  he  having  been 
knighted  after  the  fine  was  acknowledged,  who  re- 
turned it  with  his  name  and  title. 

It  was  held  that  it  could  not  be  assigned  for  error 
that  the  dedimiis  potestatem  was  directed  to  Sir  Roger 
Manwood,  Knt.  where  there  was  no  such  person  at 
the  time,  he  being  but  an  Esquire ;  because  it  con- 
tradicted the  record,  by  which  it  appeared  that  the 
writ  was  directed  to  Sir  Roger  Manwood,  who  by  vir- 
tue thereof  took  the  acknowledgment. 

17.  By  the  statute  23  Eliz.  c.  3.  "^  2.  it  is  enacted, 
"  That  no  fine  shall  be  reversed  for  false  or  incon- 
gruous Latin,  rasure,  interlining,  misentering,  or  not 
returning  of  the  sheriff,  or  want  of  form  in  words,  and 
not  in  substance." 

18.  Although  it  is  a  rule  that  in  actions  for  the  re-  The  parol  de- 
covery  of  dower,  the  parol  shall  not  demur  on  account  foJcy.*"^'"' 
of  the  infancy  of  the  heir ;  yet  if  a  man  and  his  wife 

levy  a  fine,  and  after  the  husband's  death  the  wife 
brings  a  writ  of  error  to  reverse  it,  in  order  to  recover 
her  dower ;  the  heir  may  plead  his  infancy,  and  the 
parol  will  demur. 
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19.  In  error  to  reverse  a  fine  levied  by  the  plaintiff 
and  her  husband,  the  heir  being  summoned  as  terre- 
tenant,  appeared  and  pleaded  that  he  was  within  age, 
and  prayed  that  the  parol  might  demur.  The  plain- 
tiff counterpleaded  the  age,  showing  that  she  was  en- 
titled to  have  dower  before  the  fine  levied ;  and  was 
now  barred  of  dower  by  the  fine,  which  was  erro- 
neous ;  and  set  forth  the  errors. 

Upon  demurrer  and  solemn  argument  it  was  ad- 
judged, that  the  parol  should  demur;  and  that  the 
plaintiff  should  not  have  the  advantage  to  take  from 
the  defendant  his  age,  having  by  the  fine,  so  long  as  it 
stood  in  force,  barred  herself  of  her  dower.  And 
therefore  the  law  would  rather  favour  the  infant, 
whose  privilege  was  immediate,  than  the  plaintiff's, 
which  was  only  mediate,  after  the  fine  was  re- 
versed. 

20.  The  manner  of  reversing  fines  differs  from  that 
which  is  observed  in  reversing  other  judgments  ;  for  in 
those  cases  the  record  itself  is  removed  into  the  court 
in  which  the  writ  of  error  is  brought ;  because  in  ad- 
versary suits  errors  cannot  be  assigned  on  a  transcript 
of  a  record  only  :  but  in  cases  of  fines,  nothing  more 
than  the  transcript  is  removed,  on  which  the  errors 
are  assigned :  and  if  the  fine  is  erroneous,  the  Court 
of  King's  Bench  may  send  for  the  record  itself,  and 
reverse  it;  or  else  send  a  writ  to  the  treasurer  or 
chamberlain  of  the  Court  of  Common  Pleas,  to  take  it 
off  the  file. 

21.  It  is  said  by  Lord  Coke  and  others,  that  if  there 
be  tenant  for  life,  remainder  in  fee  to  an  infant,  and 
they  both  join  in  levying  a  fine,  which  is  afterwards 
reversed  by  the  person  in  remainder,  on  account  of 
his  infancy ;  yet  that  the  cognizee  shall  have  the  lands 
during  the  life  of  the  tenant  for  life.  But  in  a  subse- 
quent case  it  was  adjudged,  that  though  a  fine  might 
be  reversed,  as  to  part  of  the  lands,  and  remain  good 
as  to  the  residue ;  yet  that  a  fine  could  not  be  reversed 


rithin 

i-ears. 


Title  XXXV.     Fine.     Ch.  xiv.  §  22—24.  249 

in  toto  as  to  one  person,  and  remain  good  in  toto  as  to 
another. 

•  22.  By  the  statute  10  &  11  Will.  III.  c.  4.  reciting  Must  be 
that  fines,  recoveries,  and  judgments  were  reversible  tSy'yTs 
at  any  time,  w^ithout  restraint  or  limitation,  for  any 
error  or  defect  which  happened  therein,  by  the  igno- 
rance or  carelessness  of  clerks,  and  sometimes  by  un- 
avoidable accidents ;  it  is  enacted,  §  1,  "  That  no  fine 
or  common  recovery,  &c.  shall  be  reversed  or  avoided 
for  any  error  or  defect  therein,  unless  the  writ  of  error 
or  suit  for  the  reversing  of  such  fine,  recovery,  &c.  be 
commenced  or  brought  and  prosecuted  with  effect, 
within  twenty  years  after  such  fine  levied,  or  such  re- 
covery suffered."  *'  Provided  always,  that  if  any  ^  2. 
person  who  shall  be  entitled  to  any  such  writ  of  error 
as  aforesaid,  shall,  at  the  time  of  such  title  accrued, 
be  within  the  age  of  twenty-one  years,  or  covert,  nmi 
compos,  imprisoned,  or  beyond  the  seas;  then  such 
person,  his  or  her  heirs,  executors,  or  administrators, 
(notwithstanding  the  said  twenty  years  expired)  shall 
and  may  bring  his,  her,  or  their  writ  of  error,  for  the 
reversing  any  such  fine,  recovery,  &c.,  as  he,  she,  or 
they  might  have  done  in  case  this  act  had  not  been 
made ;  so  as  the  same  be  done  within  five  years  after  ' 
his  or  her  full  age,  discoverture,  coming  of  sound 
mind,  enlargement  out  of  prison,  or  returning  from 
beyond  the  seas,  or  death ;  but  not  afterwards  or 
otherwise." 

23.  In  consequence  of  this  statute,  a  writ  of  error 
to  reverse  a  fine  must  be  brought  within  twenty  years 
after  the  fine  has  been  levied,  and  not  within  twenty 

years  after  a  title  has  accrued ;  for  the  time  when  the  vide  Lbyd 
fine  was  levied  is  the  period  from  which  the  twenty  Tit^sifc?!! 
years  are  to  be  reckoned. 

24.  A  person  may  bar  himself  from  bringing  a  writ  How  it  may  be 
of  error  in  several  ways.     Thus  if  a  person  releases  all  irI\\.  ab. 
his  right  in,  or  makes  a  feoffment  of  the  land,  whereof  '^^^' 

a  fine  has  been  levied,  he  will  be  thereby  barred  from 
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bringing-  a  writ  of  error ;  because,  by  his  release  and 
feoffment,  he  has  for  ever  excluded  himself  from  the 
land;  and  no  person  can  have  a  writ  of  error,  who  is 
not  entitled  to  the  land. 

25.  But  it  was  unanimously  held  in  the  case  of 
Wright  v.  Wickham,  that  if  a  person  releases  his  right 
in,  or  makes  a  feoffment  of  part  of  the  land,  he  may 
still  reverse  the  fine,  as  to  the  remainder. 

26.  If  an  infant  brings  a  writ  of  error  to  reverse  a 
fine,  levied  by  him  during  his  infancy ;  and  on  inspec- 
tion, his  non-age  is  recorded  by  the  Court ;  but  before 
the  fine  is  reversed,  he  levies  another  fine,  the  second 
fine  will  prevent  him  from  reversing  the  first ;  because 
the  second  fine,  having  entirely  barred  him  of  all  right 
to  the  lands,  must  also  deprive  him  of  all  remedies  to 
recover  them. 

27.  If  a  tenant  in  tail  levies  an  erroneous  fine,  and 
afterwards  levies  another  erroneous  fine,  and  dies,  and 
the  issue  in  tail  brings  a  writ  of  error  upon  the  first 
fine,  and  the  defendant  pleads  in  bar  the  second  fine, 
and  after  the  issue  brings  a  writ  of  error  upon  the  se- 
cond fine,  and  the  defendant  pleads  in  bar  the  first 
fine,  by  which  the  right  is  bound ;  the  plaintifi'  may 
reply  upon  the  first  writ,  that  the  second  fine  is  erro- 
neous ;  and  upon  the  second  writ,  that  the  first  fine  is 
erroneous  ;  and  so  shall  be  helped. 

28.  In  a  writ  of  error  to  reverse  a  fine,  the  defen- 
dant cannot  plead  in  bar  the  same  fine  which  is  at- 
tempted to  be  reversed ;  and  five  years  nonclaim. 
Quia  non  vakt  exceptio  istiits  rci,  ciijus  petitiir  dis.mlutio. 

29.  A  common  recovery  will  bar  the  issue  in  tail 
from  brinarinof  a  writ  of  error  to  reverse  a  fine ;  of 
which  the  reason  will  be  given  in  our  next  Title. 

30.  Where  a  fine  is  levied  in  the  Court  of  Common 
Pleas,  of  lands  held  in  ancient  demesne,  the  lord  may 
reverse  it  by  writ  of  deceit :  and  such  writ  may  be 
brought  by  the  lord  against  the  parties  to  the  fine,  and 
the  cestui  que  use ;  by  means  of  which  he  will  obtain 
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iudo-nient,  not  only  for  damaoes,  which  are  usually  Rex  v.  Mead, 

•'        ■"'  ,         '^  ,  ?  ,..,..    "^    2  Wils.  R.  17. 

remitted,  but  also  to  recover  his  court  and  jurisdiction 
over  the  lands,  and  to  annul  the  former  proceedings. 

31 .  If  a  fine  be  levied  of  lands,  whereof  part  is  held  Anon,  i  Leon. 

2'JO 

in  ancient  demesne,  and  part  frank  fee,  and  the  lord 
in  ancient  demesne  brings  his  writ  of  deceit,  the  Court 
of  King's  Bench,  upon  a  view  of  the  transcript  of  the 
record,  and  proof  that  part  of  the  lands  is  ancient  de- 
mesne, will  reverse  the  fine  as  to  that  part.  They  will 
not,  however,  order  the  fine  to  be  taken  off  the  file, 
as  in  cases  where  the  whole  fine  is  reversed,  because 
it  will  remain  good  as  to  the  lands  which  are  frank 
fee;  but  will  order  a  mark  to  be  made  on  the  fine,  to 
show  that  it  is  cancelled,  as  to  the  lands  held  in  an- 
cient demesne. 

32.  The  lord  of  a  manor  of  ancient  demesne  is  not 
barred  of  his  writ  of  deceit  by  the  death  of  any  of  the 
parties  to  the  fine. 

33.  A  writ  of  deceit  was  brought  by  the  lord  of  Zouchr. 

a  manor  of  ancient  demesne,  to  avoid  a  fine  levied  of  i  Ld.  Raym, 
lands  held  of  him  in  ancient  demesne,  as  of  the  said 
manor. 

It  was  argued  for  the  defendant,  that  the  cognizor 
and  cognizee  being  both  dead,  the  lord  could  not  now 
maintain  an  action  of  deceit,  because  it  was  only  a 
personal  action,  and  therefore  died  with  the  person. 
But  it  was  resolved,  that  a  writ  of  deceit  did  lie  in 
such  a  case,  against  the  heir  of  the  cognizor  or  cog- 
nizee, because  it  was  a  real  deceit,  and  did  not  re- 
semble the  personal  deceit  of  non-summons :  and  if 
the  law  were  otherwise,  the  lord  of  a  manor  of  ancient 
demesne  would  be  for  ever  barred  of  his  right  of  in- 
heritance, in  case  the  parties  to  such  a  fine  should 
happen  to  die  the  day  after  it  was  levied. 

34.  Where  a  fine  levied  in  the  Court  of  Common  lORep.  so.  a. 
Pleas,  of  lands  held  in  ancient  demesne,  is  reversed  175.       " 
by  writ  of  deceit,  it  is  said  to  be  doubtful  whether  the 

fine  shall  still  hold  good  between  the  parties.     Some 
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say  it  does  not  become  entirely  void,  nor  is  the 
cognizor  restored  to  his  land  against  his  own  solemn 
acknowledgment  on  record  ;  especially  since  the  lord, 
who  brings  the  writ  of  deceit,  seeks  nothing  more 
than  to  restore  the  land  to  the  privileges  of  ancient 
demesne.  Others  hold,  that  the  writ  of  deceit  and 
the  reversal  thereon  entirely  avoids  the  fine,  and  re- 
stores the  cognizor  to  the  possession  of  the  land;  for 
the  cognizance,  though  on  record,  shall  be  no  estop- 
pel ;  because  it  was  made  in  a  court  which  had  no 
jurisdiction,  and  therefore  the  whole  proceedings  were 
coram  nonjudice. 

35.  A  writ  of  error  can  only  be  brought  to  reverse  a 
judgment  in  a  court  of  record  ;  for  to  amend  errors  in 
a  base  court,  which  is  not  a  court  of  record,  a  writ 
of  false  judgment  lies,  returnable  in  the  Court  of 
Common  Pleas. 

36.  In  some  cases  the  Court  of  Common  Pleas 
will  vacate  and  set  aside  a  fine  upon  motion,  although 
the  King's  silver  has  been  paid  and  the  fine  com- 
pleted, without  putting  the  parties  to  the  trouble  and 
expense  of  a  writ  of  error:  in  the  same  manner  as 
they  would  set  aside  a  judgment,  obtained  by  trick  or 
surprise. 

37.  Thus,  where  it  evidently  appeared  to  the  Court 
that  a  husband  had  prevailed  on  his  wife  to  levy  a  fine, 
she  being  but  sixteen  years  old,  the  fine  was  vacated, 
and  the  exemplification  brought  into  court  and  de- 
livered up. 

The  commissioners  were  also  ordered  to  be  prose- 
cuted. 

38.  Although  a  fine  can  only  be  reversed  by  a  writ 
of  error,  yet  its  effects  may  be  avoided  in  several  other 
ways.  At  common  law  there  were  four  modes  of 
avoiding  a  fine  ;  two  by  matter  of  record,  and  two  by 
acts  in  fais.  Those  by  matter  of  record  were,  a  real 
action  commenced  within  a  year  and  a  day  after  the 
fine  was  levied ;  and  an  entry  of  a  claim  on  the  record 
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of  the  foot  of  the  fine  itself,  in  this  manner :  Talis  venit 
et  apponit  clameum  suum.  Those  by  acts  in  pais  were, 
a  lawful  entry  upon  the  land,  by  the  person  who  had 
a  rififht :  and  in  case  that  could  not  be  done,  then  a 
continual  claim. 

39.  By  the  statute  4  Hen.  VII.,  all  those  who  are  Real  Action. 

•^  1      •        •    1       1  r  Brasier's  case, 

affected  by  a  nne  must  pursue  their  title  by  way  oi  2  Leon.  53. 
action  or  lawful  entry ;  so  that  a  claim  entered  on  the 
record  of  a  fine  would  now  be  ineffectual.  An  action 
commenced  within  five  years  after  a  fine  has  been 
levied,  will  be  sufficient  to  avoid  it,  although  judgment 
be  not  obtained  within  seven  years  after :  but  such 
action  must  be  prosecuted  with  effect;  for  if  an  ac-  iVem. 45. 
tion  be  commenced  within  the  time  prescribed,  and 
afterwards  discontinued,  it  will  not  avoid  a  fine. 

40.  The  suinof  out  a  writ,  and  delivering  it  to  the  Fuzhugh's  case, 

°  '  .  °  3  Leon.  221. 

sheriff,  does  not  amount  to  a  pursuing  of  a  claim  or 
title  by  way  of  action,  unless  the  writ  be  returned  by 
the  sheriff. 

41.  The  action  mentioned  in  the  statute  4  Hen.  VII.  Comb.249. 
must  be  a  real  action,  so  that  an  ejectment  will  not 

avoid  a  fine. 

42.  A  bill  in  Chancery  is  not  such  a  claim  under  ^8^278^*' 
the  statute  4  Hen.  VII.  as  will  avoid  a  fine.    There  is,  2  siack.  Rep. 
however,  an  exception  to  this  rule  in  the  case  where  a 

fine  has  been  levied  of  a  trust  estate ;  because  no 
entry  by  the  cestui  que  trust,  nor  claim,  or  other 
legal  act,  will  be  sufficient  to  avoid  the  fine,  or  sus- 
pend the  bar  arising  from  the  non-claim :  it  can 
only  be  by  a  bill  in  Chancery,  as  the  claim  to  avoid 
a  fine  ought  to  be  of  a  nature  corresponding  with  the 
estate. 

43.  A  fine  may  also  be  avoided  by  an  actual  entry  Actual  entry, 
made  on  the  lands  whereof  the  fine  has  been  levied ; 
provided  the  person  who  seeks  to  avoid  the  fine  has  a  Piowd.  353. 
right  of  entry ;  for  if  the  right  of  entry  be  taken  away, 

and  a  right  of  action  only  remains ;  as  where  a  fine 
operates  as  a  discontinuance  of  the  estate,  there,  an  Ame,  c.  13. 
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1  Vern.213.      actiuil  entry  on  the  land  will  not  avoid  the  fine,  but  a 

real  action  must  be  brought, 

2  wiis.  R.45.       44.  No  entry  is  necessary  where  the  fine  is  levied 

without  proclamations  ;  for  the  stat.  4  Hen.  VII.  does 

not  extend  to  such  a  fine,   and  therefore  it  may  be 
■    -  avoided  at  any  time  within  twenty  years.     Xor  is  an 

Infra,  ^61.      cutry  ucccssary,  where  the  parties  to  the  fine  had  no 

estate  of  freehold  in  possession  in  the  lands  of  wdiich 

it  w^as  levied. 
Tit.  31.  c.  2.         45.  With  respect  to  the  mode  of  miakinp,-  an  entry,  it 

must  be  on  the  land,  and  with  an  intention  of  claiming 

the  freehold,  against  the  fine. 
Anon.  Skin.  46.  A  fiuc  haviu"'  bccu  levied,  the  lessor  of  the  plain- 

41'"'.  . 

tiff  proved,  that  at  the  gate  of  the  house  in  question, 
he  said  to  the  tenant,  he  was  heir  to  the  house  and 
land,  and  forbade  him  to  pay  more  rent  to  the  defen- 
dant: but  he  did  not  enter  into  the  house  wdien  he 
made  the  demand.  On  which  it  was  agreed,  that  the 
claim  at  the  gate  was  not  sufficient.  Then  it  was 
proved  that  there  was  a  court  before  the  house,  wdiich 
belonged  to  it,  and  though  the  claim  was  at  the  gate, 
yet  it  was  on  the  land,  and  not  in  the  street ;  and  that 
was  held  good. 
Tit.  31.  c. 2.  47.  If  a  person  is  prevented,  by  force  or  violence, 
from  entering  on  lands,  whereof  a  fine  has  been  levied, 
he  must  then  make  his  claim  as  near  the  land  as  he 
can ;  which  in  that  case  will  be  as  effectual  as  if  he 
had  made  an  actual  entry. 
Gierke  v.  48.  It  was  adjudged  by  the  Court  of  Kino's  Bench 

J  .saund.  319.  iu  the  rcign  of  Cha.  11.,  that  the  delivery  of  a  declara- 
tion in  ejectment,  did  not  amount  to  an  entry  to  avoid 
a  fine,  though  the  defendant  should  appear  to  it,  and 
confess  lease,  entry,  and  ouster;  for  there  must  be  an 
actual  entry  made,  animo  damandl:  whereas  in  an 
ejectment  there  is  only  a  fictitious  or  supposed  entry, 
lor  the  purpose  of  making  a  demise,  and  an  actual 
entry  must  be  made  before  the  time  when  the  demise 
is  laid. 
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49.    Upon  a  special  verdict  in  ejectment,    it  was  ^"jj"e^°°  ^• 
found  that  a  fine  had  been  levied  of  the  premises  in  2  stra.  m.c>. 

.  ,        ,  /•     1  1     ■       ■  m  1    Andrews  125. 

question ;  and  that  the  lessor  of  the  plamtitt  entered  4  Brown's 
into  the  premises  with  intent  to  make  the  demise  in    *" '" 
the  declaration  mentioned,  but  did  not  then  make  an 
actual  entry  for  the  purpose  of  avoiding  the  fine,  but 
that  after  the  demise  laid,  the  lessor  of  the  plaintiff 
made  an  actual  entry.     It  was  insisted  for  the  de- 
fendants,  I.  That  an  actual  entry  was  necessary  to 
avoid  the  fine.     And  11.  That  the  demise  could  not 
be  laid  before  the  lessor  had  regained  the  possession 
by  the  actual  entry.     The  Court  was  of  opinion  with 
the  defendants  on  both  these  points ;  and  on  a  writ  of 
error  in  the  House  of  Lords,  it  was  argued  for  the 
plaintiff,  that  a  fine  with  proclamations  does  not,  by 
force  of  the  statute  4  Hen.  VII.  operate  as  a  bar  to 
conclude  strangers,  till  after  five  years  elapse  without 
entry   or  action ;    and  therefore   the   verdict  having 
found  that  the  lessor  of  the  plaintiff  made  his  first 
actual  entry  after  the  demise  laid,  he  thereby  avoided 
the  operation  of  the  fine,  and  was  at  liberty  to  lay  the 
demise  in  his  declaration,  which  is  a  mere  fiction  of 
law,  as  early  as  he  thought  fit  after  his  right  accrued, 
in  the  same  manner  as  if  his  title  had  stood  indepen- 
dent of  such  fine,  so  rendered  ineffectual  within  the 
plain  intent  of  the  statute  :  and  if  such  entry  was  not 
good  to  maintain  this  demise,  it  must  follow,  that  in 
every  case  where  a  fine  is  levied  by  a  wrong-doer,  and 
not  discovered  till  two,  three,  or  four  years  afterwards, 
the  intermediate  profits  between  the  time  of  levying 
such  fine,  and  the  entry  of  the  lawful  owner,  must  be 
absolutely  lost,  although  the  statute  gives  five  years 
to  enter,  and  an  entry  at  any  time  within  the  five  years 
purges  the  disseisin  and  the  wrong  from  the  beginning, 
and  brings  the  person  so  entering  within  the  saving  of 
the  statute,  to  all  intents  and  purposes.    On  the  other 
side  it  was  said,  that  an  actual  entry  is  necessary  to 
avoid  a  fine,  before  an  ejectment  can  be  brought,  and 
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it  must  also  be  before  the  time  of  the  demise ;  because 
a  fine  is  of  that  high  nature,  even  at  common  law, 
that  it  dispossesses  all  persons  claiming  title;  and  con- 
sequently a  lease  to  found  the  ejectment  upon,  cannot 
be  made  till  the  lessor  regains  the  possession.  As  to 
the  entries  found  by  the  verdict  to  have  been  made 
subsequent  to  the  time  of  the  demise,  they  were  of  no 
use  in  the  present  case ;  for  the  ejectment  being  ori- 
ginally void,  could  not  be  made  good  by  any  subse- 
quent act ;  and  therefore  whatever  effect  those  entries 
might  have  in  other  respects,  they  could  not  make  the 
lease  good.  That  the  word  action  in  the  statute 
4  Hen.  VI I.  has  always  been  understood  to  mean  real 
actions,  which  were  then  in  use :  and  it  has  often  been 
determined,  that  the  bringing  an  ejectment  is  not  suf- 
ficient to  avoid  a  fine. 

It  appears  from  Sir  John  Strange's  report  of  this 
case,  that  the  questions  put  to  the  Judges  were, 
I.  Whether  an  actual  entry  was  necessary  to  avoid  a 
fine.  II.  Whether  the  demise  being  laid  before  the  time 
of  the  first  entry,  the  ejectment  could  be  maintained. 

S.P.Doug.       To  the  first  question  they  answered  in  the  affirmative ; 

jTermKep.     to  tlic  secoud,  iu  thc  ucgative  :  upon  which  the  judg- 

'  '  ment  was  affirmed. 

Who  may  50.  The  cutry  to  avoid  a  fine  must  be  made  by  the 

Mnst.'coe.a.  pci'sou  who  has  a  right  to  the  land,  or  by  some  one 
appointed  by  him ;  for  a  person  who  has  a  right  of 
entry,  may  empower  another  to  enter  for  him.  But 
if  a  stranger  makes  an  entry  on  lands,  whereof  a  fine 
has  been  levied,  in  the  name  of  a  person  who  has  a 
right  to  the  land,  without  any  preceding  command 
or  subsequent  assent,  within  five  years,  by  the  person 
having  right,  it  will  not  be  sufficient ;  for  the  statute 
4  Hen.  VII.  bars  all  persons  who  do  not  claim  within 
five  years ;  by  which  means  an  election  is  given  to  all 
those  who  have  a  right,  at  the  time  when  the  fine  is 
levied,  to  claim  or  not;  and  a  stranger  cannot  make, 
this  election  for  them. 
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51.  A  disseisor  levied   a  fine  with  proclamations,  Poiurd  v.  lu:- 

1  X  -,  fell,  Hoph. 

the  disseisee  not  knowing  it;  and  a  stranger  made  an  lob.  Cro.Eiiz. 
entry  within  five  years,  to  the  use  of  the  disseisee,  but 
the  disseisee  did  not  assent  to  it  till  the  five  years  were 
expired. 

It  was  determined  by  all  the  Judges,  that  the  as- 
sent of  the  disseisee  to  the  entry,  after  the  five 
years  had  expired,  was  not  sufficient  to  render  it 
valid ;  because  the  statute  of  fines  ought  to  be  taken 
strictly,  being  made  for  the  purpose  of  repose  and 
tranquillity. 

52.  A  person  entitled  to  an  estate  in  rem^ainder  or  9 Rep.  106.4. 
reversion,  expectant  on  an  estate  for  life  or  years,  or      '''^  ' 
the  lord  of  a  tenant  by  copy  of  court  roll,  may  enter 

in  the  name  of  the  tenant  for  life,  the  tenant  for  years, 
or  the  copyholder,  to  save  those  particular  interests, 
as  well  as  their  own  freehold  and  inheritance :  and 
the  entry  of  those  particular  tenants  will  also  save 
the  rights  of  the  lord,  the  remainder-man,  or  rever- 
sioner, on  account  of  the  privity  of  estate  which  is  be- 
tween them.  A  guardian  by  nurture  or  in  socage 
may  also  enter  in  the  name  of  his  ward,  to  avoid  a 
fine ;  and  such  entry  will  save  his  right. 

53.  The  entry  of  one  joint  tenant,  coparcener,   or  Tit.  18,19  20, 
tenant  in  common,  will  be  sufficient  to  avoid  the  effect 

of  a  fine  as  to  the  other  joint  tenant,  coparcener,  or 
tenant  in  common. 

54.  If  the  estate  which  passed  by  a  fine  is  at  any  2inst.5i8. 
time  after  defeated  by  entry,  the  fine  will  by  that  JXJl!^^' 
means   lose   all    its  force  and   effect,  not  only  with 
respect  to  the  person  who  entered,  but  also  with  re- 
spect to  all  others,  except  those  claiming  by  force  of 

an  entail.  And  it  is  said  in  the  case  of  S  to  well  v.  piowJ.  359. ' 
Zouch,  that  if  there  be  tenant  for  life,  remainder  for 
life,  remainder  in  fee,  and  the  first  tenant  for  life 
aliens,  and  the  alienee  levies  a  fine,  the  person  in  re- 
mainder for  life  may  enter  and  defeat  the  fine ;  in 
which  case  it  will  not  bar  the  remainder  in  fee. 

VOL.  V.  s 
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Mu(t  be  fol- 
lowed by  an 
action. 


Plea  that  the 
parties  had  no 
estate,  <&c. 


Ante,  c.  5, 
Dyer,215.  b. 
Co.  Read,  12. 
2  Inst.  523. 


436.  6. 


Ante,e.  13. 
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55.  By  the  statute  4  Ann.  c.  16.  §  16.  it  is  enacted, 
"  That  no  claim  or  entry  to  be  made  of  or  upon  any 
lands,  tenements,  or  hereditaments,  shall  be  of  any 
force  or  effect,  to  avoid  any  fine  levied  or  to  be  levied 
"vvith  proclamations,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  in  the  Court 
of  Common  Pleas,  or  in  the  Courts  of  Sessions  in  any 
of  the  counties  palatine,  or  in  the  Courts  of  Grand 
Sessions  in  Wales,  of  any  lands,  tenements,  or  heredi- 
taments ;  unless  upon  such  entry  or  claim  an  action  shall 
be  commenced  within  one  year  next  after  the  making 
of  such  entry  or  claim,  and  prosecuted  with  effect." 

56.  We  have  seen  that  the  proper  mode  of  reversing 
a  fine,  for  any  defect  in  the  record,  is  by  writ  of 
error.  But  where  a  fine  is  void  ah  initio,  either  as  to 
all  mankind,  or  as  to  some  particular  persons,  its 
effect  may  then  be  avoided  by  plea. 

57.  Thus,  where  none  of  the  parties  to  a  fine  have 
an  estate  of  freehold  in  the  lands  whereof  it  is  levied, 
such  fine  is  totally  void  as  to  all  strangers,  and  may 
be  avoided  by  pleading — Quod  partes  Jinis  7ieceorum  ali^ 
quis,  tempore  lev atioiiis Jinis,  nihil  hahuerunt,  iieceorum  ali- 
quis  habiiit,  8<;c.     Sed qiiidam  I.  S.  cujus  statum  ipse  habet. 

This  mode  of  avoiding  a  fine  appears  to  have  been 
already  established  in  the  time  of  Bracton : — Excu- 
satur  eiiim  quis  quod  clameum  nan  apposueiit,  scilicet  ubi 

Jinis  ipso  jure  sit  nullus,  ut  si  /actus  fuit  de  tenemento 
quod  alius  tenuit,  ut  si  ipse  qui  debuit  clameum  apposuisse, 
vel  antecessor  suus,  fuit  in  seisind  de  eadem  re,  quando Jinis 

/actus  fuit,  et  non  ilk  vel  antecessor  suus  qui  Jinem  allegat. 

58.  The  reason  that  a  fine  levied  by  persons  who 
have  no  freehold  estate  in  the  lands  has  no  effect  is, 
because  it  devests  no  estate ;  those  who  are  entitled 
to  the  lands  whereof  the  fine  is  levied  being  in  pos- 
session thereof:  and  it  has  been  already  stated,  that 
no  estate  is  barred  or  affected  by  a  fine  unless  it  is 
devested  out  of  the  real  owner. 

59.  The  plea,  quod  partem /mis  nihil  habuerunt,  might 
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originally  have  been  pleaded  by  any  j)erson  who  was 
not  a  party  to  the  fine.     And  there  is  a  very  long 
casein  the  Rolls  of  Parliament,  14  Edw.  III.  No.  31,  Rot.  Pnri. 
in  which  it  was  determined  that  a  stranger  should  be  ^"''  ^*  ''^' 
allowed  this  averment.     It  has  been  already  stated,  Ame.c.  ii. 
that  by  the  third  saving  in  the  stat.  4  Hen.  VIZ.,  this 
plea  is  allowed  to  every  person  not  party  or  privy  to 
the  fine ;  but  that  it  is  settled  that  the  issue  in  tail 
are  comprised  under  the  word  privy,  and  are  there- 
fore deprived  of  this  plea. 

GO.  Lord  Coke  says,  that  in  some  cases  privies  in  2  inst.  517. 
blood,  and  inheritable  also,  shall  have  an  averment 
against  the  fine,  notwithstanding  the  stat.  4  Hen.  VII. ; 
and  therefore  if  tenant  in  tail  accepts  a  fine  siir  cog- 
7uzan'cc  de  ceo,  S^c,,  the  issue  in  tail,  that  is  privy  and 
heir  in  tail,  shall  aver  continuance  of  possession  in  the 
father,  for  it  stands  well  with  the  fine.  And  so,  in  the 
case  above,  if  tenant  in  tail  had  granted  and  rendered 
the  land  to  the  conuzor,  the  issue  in  tail  might  have 
averred  continuance  of  possession  in  the  father ;  for 
the  fine  was  executory,  and  nothing  vested  in  the 
conusor  till  execution. 

CI.  It  is  said  in  the  Touchstone,  that  the  cognizor  p.  13. 
or  cognizee  of  a  fine  must  have  an  estate  of  freehold 
in  possession,  reversion,  or  remainder;  but  this  is  a 
mistake,  for  if  a  person,  having  only  an  estate  in  re-  Dormer  v. 
mainder  or  reversion,  levies  a  fine,  it  may  be  avoided,  zb.c.'^?'    "' 
on  the  ground  that  partes Jinis  nihil  hahneriint. 

G2.  Lord    Carhampton   being   tenant  for  life,    re-  Carhamptonv. 
mainder  to  his  wife  for  life,  remainder  to  his  eldest  i*IhTTrnTK. 
son  in  tail,  the  eldest  son  levied  a  fine  in  the  lifetime  ^^'^* 
of  his  father,  and  while  his  father  was  in  possession. 
On  the  death  of  Lord  Carhampton  his  son  entered, 
atld  continued  in  possession  for  seven  years.     Lady 
Carhampton  then  brought  an  ejectment  against  her 
son,  to  which  he  pleaded  the  fine  and  non-claim.     On 
the  trial,  two  exceptions  were  taken  to  the  Judge's 
opinion  :  first,  because  he  admitted  evidence  to  prove 

s  2 
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that  the  defendant  had    no  estate  in  possession  in  the 
lands  when  he  levied   the  fine :    secondly,  it  being 
proved  that  the   estate  was  in  the  possession  of  the 
defendants  father  when  the  fine  was  levied,  because 
he  held  that  no  entry  was  necessary  to  avoid  the  fine, 
or  to  enable  the  plaintiff  to  bring-  the  ejectment. 
Lord  Carleton  delivered  the  opinion  of  the  Court 
Doe  V.  Perkins,  of  Common  Plcas,  that  the  fine  was  no  bar,  because 
^^Mau.&Sei.    ^^^^  defendant  had  no  estate  in  the  lands;  and  that 
the  plaintiff  might   maintain   an  ejectment,  without 
making  an  entry. 
T,  63.  Richard  Rowe  devised  all  his  estates  to  Richard 

Kowe  V. 

Tower,  Dom.     Rqwc  liis  SOU  for  lifc,  and  after  his  decease  to  the 

Proc.  180.".. 

Bos.  &  Pui.  heirs  of  his  body  in  tail,  and  for  default  of  such  heirs, 
to  his  three  daughters  and  their  heirs.  Richard  Rowe 
the  son,  by  a  deed  dated  in  1724,  gave,  granted,  as- 
signed, and  set  over  to  his  mother,  the  possession  of 
the  full  third  part  of  all  the  premises,  to  hold  to  her 
for  her  life,  as  if  she  had  been  in  possession  of  the 
same  by  virtue  of  a  writ  of  dower  ;  and  livery  of  seisin 
was  given  to  the  widow  according  to  this  deed,  who 

^       p„. .     thereupon  entered  and  became  seised  of  the  undivided 

Doe  V.  Elliot,  1 

1  Barn.  &.  Aid.  third  part  of  all  the  lands  contained  in  the  said  deed, 
and  continued  so  seised  till  her  death,  in  1759. 
Richard  Rowe  the  son,  in  1730,  levied  a  fine  sur  cog- 
nizance  ck  dj^oit  come  ceo,  8^c,  with  proclamations,  of  the 
whole  of  the  premises,  and  suffered  a  common  reco- 
very thereof,  and  died  without  issue,  having  devised 
away  all  the  estate  to  a  stranger.  The  son  oftlie 
survivor  of  the  three  sisters  brought  an  ejectment  for 
the  recovery  of  an  undivided  third  part  of  the  estate  : 
to  this  the  defendant,  the  devisee,  pleaded  the  fine,  and 
five  years  non-claim. 

The  question  was,  whether  this  fine  and  non-claim 
was  a  bar  to  the  plaintiff;  and  the  Judges  of  the 
Court  of  Exchequer  in  Ireland  held  that  it  was  not. 
Upon  a  writ  of  error  in  the  Exchequer  Chamber  of 
Ireland,  the  judgment  was  affirmed. 
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Upon  a  writ  of  error  to  the  House  of  Peers  it  was 
contended,  that  the  assignment  of  dower  was  void, 
and  therefore  the  widow  took  no  estate  under  it ;  so 
that  Richard  Rowe  being  seised  of  the  freehold,  the 
tine  operated  on  the  whole  estate,  and  not  on  two- 
thirds  of  it  only. 

On  behalf  of  the  defendant  in  error  it  was  said,  that 
as  Richard  Rowe  the  son  had  nothing  but  an  estate 
in  remainder  in  the  third  assigned  to  his  mother  in 
dower,  the  fine  with  respect  to  this  third  was  within 
t\\Q  QxcQ^iion,  quod  jjartts  finis  iiihil  habiierimt.  For 
this  was  a  fine  siir  conuzance  de  droits  8^c.  which  always 
imported  an  estate  in  possession  in  one  of  the  parties, 
Avhich  must  be  at  the  least  an  estate  of  freehold,  as  a 
fine  partaking  of  the  nature  of  a  real  action,  could  not 
be  levied  of  a  chattel  interest ;  and  there  were  other 
species  of  fines  for  passing  freehold  interests  in  re- 
mainder or  reversion.  A  party  therefore  insisting 
upon  a  fine  sur  conuzance  ds.  droit,  S^c.  with  non-claim, 
as  a  bar  to  a  stranger,  was  bound,  in  answer  to  the 
exception  quod  partes jinis  nihil  habuerunt,  to  show  that 
either  of  the  parties  had  such  an  estate  as  could  qualify 
him  to  levy  a  fine  of  that  description,  that  was,  at  the 
least  an  estate  of  freehold  in  possession.  It  was  the 
very  issue,  knit  by  the  express  words  of  the  plea, 
quod  partes  finis  nihil  habuerunt  ut  de  libera  tenemento. 
Co.  Ent.  632  a.  So  since  the  statutes  of  pernors  of 
profits,  the  entry  had  always  been  quod  partes  Jinis  nihil 
habuerunt,  nee  in  possessione,  nee  in  iisu.  And  the  plead- 
ing went  on,  sed  quidam  A.  B.fuit  seisitus  tempore  Jinis. 

The  following  question  was  put  to  the  Judges- — 
"  Whether  the  fine  was  a  bar  to  the  plaintifi"s  title." 
Sir  James  Mansfield,  C.  J.  delivered  their  opinion. 
He  said  the  case  depended  on  the  efi"ect  of  the  deed, 
by  which  the  son  gave  to  his  mother  one  whole  un- 
divided third  of  the  lands.  It  was  admitted  through- 
out the  whole  argument  for  the  plaintiff",  that  if  this 
deed  operated  as  an  assignment  of  dower,  the  fine  was 


262  Title  XXXV.     Fine.     Ch.  xiv.  §  64—67. 

no  bar;  and  this  was  admitted,  because  in  the  case 
it  was  stated  that  Richard  Rowe,  who  levied  the  fine, 
had  no  seisin  in  the  premises :  he  had  no  freehold  in 
the  land  as  to  one  third,  which  was  given  instead  of 
dower  by  the  assignment  of  the  deed  of  1724,  if  that 
was  a  good  assignment.  With  regard  to  that  one  third, 
a  fine  could  have  no  operation  as  against  strangers ; 
supposing  it  to  be  well  assigned  by  way  of  dower,  it 
could  have  no  other  effect  than  that  of  merely  passing, 
by  way  of  grant,  the  remainder.  By  statute,  the  fine 
barred  the  issue  in  tail,  and  made  the  estate  descend 
as  a  fee,  so  long  as  there  was  such  issue;  but  the  fine 
could  not  affect  the  precedent  estate  of  the  widow,  if 
the  assignment  of  her  dower  was  good.  If  therefore 
the  deed  had  the  effect  of  an  assignment  of  dower,  there 
was  an  end  of  the  bar. 

He  then  stated  that  the  assignment  of  dower  was 

good,  and  transferred  the  freehold  to  the  widow ;  and 

concluded,  that  the  Judges  concurred  with  him,  that 

the  fine  did  not  operate  as  a  bar. 

The  judgment  was  affirmed. 

64.  It  should  however  be  observed  that  a  fine  of  this 

Amc,c.  12.^7.  kind  will  operate  against  the  parties  by  estoppel,  and 
by  that  means  transfer  an  estate  indirectly  from  the 
cognizor  to  the  cognizee. 

Ante,c.  10.  G5.  lu  the  case  of  a  trust  estate,  the  plea  quod  partes 

finis  nihil  habuenint,  is  not  allowed  by  the  Court  of 
Chancery,  as  has  been  already  shown. 

Averment  of  Q(^-  By  the  commou  law,  a  fine  might  be  avoided 
on  account  of  any  fraud  in  the  parties  who  levied  it. 

436.  h.  Thus  Bracton  says, — E.vcusatur  etiam  quis  quod  clameum 

non  apposifcrit,  si Jinis  f actus  fuerit  pcrdolum  velfraudem, 
vel  alio  nwdu  in  uUcrius  prcejudicium,  quod  Jinis  tenere  non 
dcbeat. 

Hubert's  case,       (37,  Xu  29  EHz.  ouc  Hubcrt  was  convicted  in  the 

i'2  Kep.  12.{. 

.5  Kep.  m.h.  Star  Chamber,  upon  a  bill  exhibited  against  him  for 
procuring  one  Webster  to  acknowledge  a  fine  in  the 
name  of  Alexander  Gillibrand,  who  was  then  beyond 
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sea.  The  sentence  was,  that  he  should  be  fined  and 
imprisoned  ;  and  that  the  fine  thus  levied  should  be 
avoided,  if  it  could  be  so  done,  by  entering  a  vacai 
on  the  roll,  or  otherwise,  as  the  justices  of  the  Common 
Pleas  should  best  approve :  and  if  it  could  not  be  so 
made  void,  that  then  Hubert,  by  fine  or  otherwise,  as 
Gillibrand  might  devise,  should  reconvey  the  land  to 
him  and  his  heirs. 

68.  "  Lord  Keeper  Egerton  said  he  had  always  s.  c.  do.  Eiiz. 
noted  this  difference.     If  one  of  my  name  levies   a 

fine  of  my  land,  I  may  well  confess  and  avoid  this 

fine,  by  showing  the  special  matter;  for  that  stands  Ame,c. 2. 

well  with  the  fine.     But  if  a  stranger  who  is  not  of 

my  name  levies  a  fine  of  my  land  in  my  name,  I  shall 

not  be  received  to  aver  that  I  did  not  levy  the  fine, 

for  that  is  merely  contrary  to  the  record ;  and  so  it 

is  of  all  reconusances,  and  other  matters  of  record. 

But  I  conceive,  when  the  fraud  appears  to  the  Court, 

as  here,  they  may  well  enter  a  vacai  on  the  roll,  and  so 

make  it  no  fine  ;  although  the  party  cannot  avoid  it  by 

averment,  during  the  time  that  it  remains  as  a  record." 

69.  Soon  after  the  Restoration,  doubts  were  enter- 
tained respecting  the  power  of  Parliament  to  set  aside 
a  fine  obtained  by  force  and  fraud. 

A  bill  havinsf  been  brought  into  the  House  of  Lords  Lords' jomn. 
■     c^  ?  1  T  ^     1      1     •   J  vol.  11.  p.  lyi. 

to  vacate  certain  fines  unduly  procured  to  be  levied  12.  Car.  2. 

by  Sir  Edward  Powell  and  Dame  Mary  his  wife,  the 
House  commanded  the  Judges  to  deliver  their  opinions 
thereon  in  point  of  law.  The  Lord  Chief  Justice  of 
the  King's  Bench  delivered  it  as  his  opinion,  and  that  of 
all  the  rest  of  the  Judges,  to  be,  "  That  they  did  not 
find  by  any  record  or  precedent  in  their  law-books  of 
any  fine  which  had  been  perfected,  that  had  been 
vacated  for  fraud  or  force  in  Parliament,  or  any  other 
place."  The  question  was  then  put,  whether  the  fine 
was  obtained  by  force ;  and  it  was  resolved  in  the 
affirmative.  The  bill  but  passed,  the  following  pro- 
test was  entered,  signed  by  Lord  Chancellor  Hyde  and  w.  p.  209. 
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several  other  Lords,  "  That  fines  are  the  foundations  of 
tlie  assurances  of  the  realm,  upon  which  so  many  titles 
depend,  and  therefore  ought  not  to  be  shaken ;  nor 
hath  there  any  precedent  occurred  to  us  wherein  any 
fines  have  been  vacated  by  judgment  or  act  of  Par- 
liament, or  otherwise,  without  consent  of  the  parties  ; 
the  eye  of  the  law  looking  upon  fines  as  things  always 
transacted  by  consent,  and  with  that  reverence,  that 
no  averment  whatsoever  shall  be  against  them  when 
romtrons Jour,  they   arc    perfected."      In   the   House    of  Commons 
is'&H Ca/^"  counsel  were  heard  for  and  against  this  bill ;  and  the 
2.  c.  27.  House  being  satisfied  that  they  had  full  power  and 

jurisdiction  of  the  cause,  the  bill  passed. 

?,  Rep.  P.O.  a.         70.  A  fine  may  also  be  avoided  by  an  averment  of 

fraud,  in  consequence  of  the  statute  27  Eliz.  c.  4., 

Tit.32.c.26&  where  it  appears  to  have  been  levied  to  secret  uses, 

'^^-  for  the  purpose  of  deceiving  purchasers :  or  by   an 

averment  of  usury,  under  the  statute  13  Eliz.  c.  8. 
Courts  of  71.  Although  a  fine  duly  levied  is  as  efiectual  and 

equity.  ,.,..  „  .  .  p  ,  I 

bmdmg  ni  a  court  oi  equity,  as  m  a  court  oi  law  ;   be- 
cause it  is  one  of  the  common  assurances  of  the  realm, 
and  was  originally  instituted  for  the  purpose  of  secur- 
ing those  who  were  in  possession  of  lands  against  all 
claims  whatever ;  yet  if  any  fraud  or  undue  practice 
appears  to  have  been  used  in  obtaining  the  fine,  the 
Day  V.  Hun-     Court  of  Chauccry  will  then  relieve  against  it,  as  much 
Rep.  115°  '      as  against  any  other  conveyance  ;  for  though  it  might 
X^^^lZ^'         be  extremely  improper  and  inconvenient  to  admit  of  an 
'iothiii, </<j.       averment  in  a  court  of  common  law  against  a  fine  ob- 
tained by  fraud,  because  it  would  be  dangerous  to  per- 
mit the  evidence  of  a  record  to  be  questioned  in  any  case 
whatever,  yet  as  there  was  a  method  in  which  relief 
might  be  given  in  cases  of  this  kind,  without  contra- 
dicting the   principles  of  the  common  law,   it  was 
highly  proper  that  a  court  of  equity  should  adopt  it ; 
and  the  Lord  Chancellor  appears  to  have  exercised 
this  jurisdiction  as  early  as  the  reign  of  Queen  Eliza- 
beth. 
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72.  The  Court  of  Chancery  however  does  not  ab- 
s^olutely  set  aside  a  fine  so  obtained,  nor  does  it  send 
the  party  aggrieved  to  the  Court  of  Common  Pleas  to 

get  it  reversed ;  but  it  considers  all  those  who  have  Amc,  r.  lo. 
taken  an  estate  by  such  fine,  with  notice  of  the  fraud, 
as  trustees  for  the  persons  who  have  been  defrauded  ; 
and   decrees  a  reconveyance    of  the   lands,    on   the 
general  ground  of  laying  hold  of  the  ill  conscience  of 
the  parties,  to  make  them  do  that  which  is  necessary 
for  restoring  matters  to  their  former  situation.     With 
respect  to  any  technical  error  in  a  fine,  or  irregularity  curk  v. 
in  the  commissioners  who  took  the  acknowledgment  inCha.iT 
of  it,  these  are  matters  only  cognizable  in  the  Court  Ja'^^o.^^'^' 
of  Common  Pleas;  because  a  fine  beino^  of  the  same  ?,'^-^°^"r,, 

^  ^  .  Turner,  I  Ab. 

nature  as  a  judgment,  is  properly  examinable  in  that  Eq.259.  ives. 
court  only  where  it  is  entered. 

73.  The  plaintiff  being  simple,  was  drawn  in  to  levy  Wright  v. 
a  fine  of  his  lands.     It  was  ordered  that  the  lands  101. 
should  be  re-assured,  if  the  defendant  did  not  pay  a 
valuable  consideration ;    or  if  he  failed  of  payment 
thereof,  then  the  said  lands  should  be  re-assured. 

74.  A  bill  was  filed  by  one  Coleby,  to  be  relieved  Coiebyv. 
against  a  purchase  made  from  the  plaintiff's  father ;  205!  ' 
suggesting  that  he  had  been  circumvented  and  im- 
posed upon  by  the  defendants.     On  the   other  side 

the  defendants  insisted  on  their  purchase  ;  and  it  ap- 
peared that  there  were,  first,  articles  for  the  purchase 
under  hand  and  seal ;  and  some  time  after  that,  a  con- 
veyance actually  made  and  executed,  in  pursuance 
of  these  articles,  and  the  purchase-money  paid  and 
secured  ;  and  after  all  this,  a  fine  levied  by  the  plain- 
tiff'^ father  to  the  purchaser. 

Lord  Keeper  North  set  the  purchase  aside,  because 
there  appeared  to  have  been  some  art  used  to  persuade 
the  plaintiff's  father  to  sell  the  lands. 

75.  A  person  prevailed  on  a  woman  to  levy  a  fine  rj°°^''°"^^ "" 
of  some  houses,  and  to  execute  a  deed  declaring  the  2  vem.  307. 
uses  thereof  to  himself  and  his  heirs.     It  being  proved 
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that  the  woman,  at  the  time  of  levying  the  fine,  de- 
clared that  she  must  make  use  of  some  friend's  name, 
in  trust  for  herself;  and  she  having  afterwards  de- 
clared in  her  will,  that  she  only  levied  the  fine  for  the 
better  enabling  her  to  dispose  of  her  estate  ;  and 
having  devised  it  to  J.  S.  subject  to  the  payment  of 
her  debts ;  the  Court  of  Chancery  decreed,  not  only 
that  the  lands  were  liable  to  the  debts  of  the  testatrix ; 
but  also  that  the  person  to  whose  use  the  fine  was 
declared,  should  convey  the  houses  to  J.  S.,  according 
to  the  will. 

76.  By  the  common  law,  if  an  infant  or  idiot  has 
by  any  neglect  or  contrivance  been  permitted  to  levy 
a  fine,  his  declaration  of  the  uses  thereof  will  be  good 
at  law,  so  long  as  the  fine  remains  in  force  ;  and  if  the 
fine  is  never  reversed,  his  declaration  of  the  uses  will 
be  binding  and  conclusive  on  him  and  his  heirs  for 
ever  :  because  the  law  will  not  presume  that  a  fine, 
which  is  a  solemn  act  on  record,  has  been  levied  by 
a  person  labouring  under  such  disabilities  ;  and  there- 
fore, until  the  fine,  which  is  the  principal,  is  annulled, 
the  declaration  of  the  uses  thereof  will  remain  good. 
Thus  stands  the  common  law  on  this  point ;  but  as 
the  Court  of  Chancery  has  in  many  instances  com- 
pelled persons,  who  had  obtained  estates  under  a  fine 
in  a  fraudulent  manner,  to  reconvey  them  to  those 
who  were  really  entitled  thereto  ;  so  that  Court  will 
interpose  its  authority  in  cases  of  this  kind,  and  not 
suffer  the  declaration  of  uses  of  a  fine  levied  by  an  in- 
fant or  idiot  to  bar  his  heirs  ;  as  no  species  of  fraud 
can  be  more  evident,  than  that  of  obtaining  a  convey- 
ance from  a  person  of  this  description. 

77.  Thus  where  one  Addison  by  a  first  and  second 
inquisition  was  found  a  lunatic  in  1706,  from  the 
year  1689,  without  any  lucid  interval.  The  defend- 
ant had  got  a  mortgage,  and  at  last  an  absolute  pur- 
chase, at  a  great  undervalue,  by  deeds,  fines,  and 
recoveries. 
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The  Court  set  aside  the  purchases. 

78.  It  has  been  ah'eady  stated,  that  a  fine  levied  by  ^^-  i'^ 
a  trustee  will  not  be  allowed  by  the  Court  of  Chan- 
cery to  protect  either  the  trustee  or  any  person  having 
notice  of  the  trust.  Thus  in  the  case  of  Bovey  v.  ivem.  iir*. 
Smith,  the  Lord  Keeper  put  this  case  to  Serjeant 
Maynard — "  A.  seised  in  fee  in  trust  for  B.,  for  full 
consideration  conveys  to  C,  the  purchaser  having 
notice  of  the  trust ;  and  afterwards  C,  to  strengthen 

his  own  estate,  levies  a  fine.  Whether  B.  the  cestui 
que  trust  be  not  in  that  case  bound  to  enter  within 
five  years  ?  And  the  counsel  were  all  of  opinion  that  he 
was  not;  for  C.  having  purchased  with  notice,  not- 
withstanding any  consideration  paid  by  him,  was  but 
a  trustee  for  B. ;  and  so  the  estate  not  being  displaced, 
the  fine  cannot  bar." 

79.  In  the  case  of  Shields  v.  Atkins,  Lord  Hard-  3Atk.563. 
wicke  said  it  would  be  dangerous,  where  a  person 
entered  on  the  foot  of  a  trust,  and  never  made  any 
declaration  of  his  having  performed  the  trust,  to  con- 
strue this  such  an  entry,  as  that  a  fine  and  non-claim 
afterwards  would  be  a  bar.  And  in  the  case  of  Lord 
Pomfret  v.  Lord  Windsor,  he  observed  that  a  court  of  2  Ves.  482. 

2  Atk   631 

equity  would  not  suffer  a  fine  levied  by  a  trustee,  to 
bar  an  equitable  right.  And  that  if  a  practice  of  this 
kind  was  suffered  to  prevail,  a  court  of  equity  might 
as  well  be  abolished  by  act  of  Parliament. 

80.  A  court  of  equity  will  not  suffer  a  fine  and  non- 
claim  to  bar  any  charge  on  lands,  where  the  person 
who  levied  the  fine  had  notice  of  such  charge. 

81.  Thus  where  a  person  to  whom  lands  were  de-  P^p^"  '- 

*■  Yardley, 

yised,  subject  to  legacies,  levied  a  fine,  on  which  there  2Vern.  «b-2. 
was  five  years  non-claim,  and  afterwards  granted  a 
rent- charge  and  mortgaged  the  lands  ; 

It  was  decreed,  that  the  fine  and  non-claim  was  no 
bar  to  the  legatees  under  the  will :  the  devisee  having 
no  title  but  under  the  will,  was  implied  notice ;  and  all 
other  purchasers,  if  any,  to  be  brought  in  and  contribute. 
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82.  It  is  a  principle  of  equity,  that  if  a  stranger 
enters  upon  an  infant's  estate,  and  receives  the  profits, 
he  shall  be  looked  upon  as  a  trustee  for  the  infant ; 
and  that  the  laches  of  a  trustee  shall  not  prejudice  the 
cestui  que  trust. 

Allen  V.  Say er,  83.  Thus  whcrc  A.  dcviscd  lauds  to  trustees  until 
his  debts  were  paid,  and  then  to  an  infant  and  his  heirs. 
The  defendant  entered  on  the  estate,  and  levied  a 
fine ;  five  years  passed ;  the  infant  brou2:ht  an  ejectment 
as  soon  as  he  had  attained  his  full  age,  but  was  barred 
by  the  fine  and  the  non-claim  of  the  trustees. 

He  then  brought  his  bill  in  Chancery,  where  it  was 
argued,  that  although  the  fine  and  non-claim  was  a 
good  bar  at  law,  the  legal  estate  being  in  the  trustees, 
who  were  of  full  age,  and  ought  to  have  entered,  yet 
that  the  plaintiif  ought  not  to  suffer  by  their  laches, 
being  an  infant. 

The  Court  decreed  the  possession,  and  an  account 
of  the  profits ;  declaring  that  the  fine  and  non-claim 
should  not  run  upon  the  trust,  in  the  infant's  mino- 
rity ;  nor  he  suff'er  for  the  laches  of  his  trustee. 

1  Vent.  82.  84.  A  mortgagor  of  a  term  for  years  cannot  bar  a 

\  v«!  482!  mortgagee  by  a  fine  and  non-claim  ;  for  although  the 
mortgagee  be  in  reality  out  of  possession,  yet  when 
that  is  done  by  the  consent  of  both  parties ;  and  the 
nature  of  the  contract  requires  it  should  be  so,  while 
the  interest  is  regularly  paid;  it  would  be  against 
the  original  design  of  the  contract,  that  any  act  of 
the  mortgagor,  except  the  payment  of  the  money, 
should  deprive  the  mortgagee  of  his  security.  And 
with  respect  to  a  mortgage  in  fee,  the  mortgagor 
havincT  no  estate  of  freehold,  his  fine  would  be  void 
on  that  ground. 

85.  A  fine  and  non-claim  by  a  mortgagee  in  pos- 
session, will  not,  upon  the   same  principle,   bar  the 

WeJdonv.  equity  of  redemption.  Thus,  where  a  fine  and  non- 
claim  was  pleaded  to  a  bill  brought  for  redemption 
of  a  mortgage,  the  plea  was  overruled. 


Dux  Ebor. 
1  Vern.  132. 
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This  doctrine  is  contradicted  in  a  subsequent  case  ;  Lingard  v. 
but  it  appears  reasonable,  that  as  long  as  any  right  of  2  vern'.  189 
redemption  is  expressly  or  impliedly  admitted  by  the 
mortgagee  in  possession,  his  fine  should  not  affect  it. 

86.  Where  a  fine  is  levied  by  a  person  who  has  got  2  Atk.  381. 
into  possession  under  a  forged  deed,  a  court  of  equity 

will  not  allow  it  to  have  any  operation.  And  where 
tenants  give  a  conditional  possession  only,  provided  id.  :59o, 
they  may  pay  their  rents  to  a  third  person,  until  a 
suit  is  determined,  a  fine  levied  under  such  a  pos- 
session will  not,  in  a  court  of  equity,  be  allowed  to 
have  any  effect. 

87.  Where  a  fine  is  levied  pursuant  to  a  decree  of  coodiickv. 
the  Court  of  Chancery,  for  a  particular  purpose,  that  ca.  49'. 
Court  will  not  permit  it  to  operate  farther  than  the  ^  ^""'  ''*'• 
decree  directs. 

88.  The  intention  of  marriage  articles  is  so  far  con-  Treyorv.  Tre- 
sidered  in  equity,  that  if  a  fine  be  levied  of  the  lands  c.  22. 
comprehended  in  such  articles,  to  different  uses,  a 

court  of  equity  will  compel  a  conveyance  of  the  lands 
to  the  uses  of  the  marriage  articles,  notwithstanding 
the  fine. 

89.  The  plea  of  a  fine,  and  long  possession  under 
it,  is  not  a  good  bar  to  a  bill  brought  for  a  discovery 
of  the  deeds  declaring  the  uses  of  such  fine. 

90.  William  Lord  Brereton,  being  seised  in  fee  of  hoUv.  Lowe, 
the  impropriate  rectory  of  Middlewich,  and  of  the  ca^^g^ 
advowson  and  vicarage  of  the  said  church,  as  append- 
ant to  the  rectory,  agreed  with  Robert  Lowe  to  convey 
the  same  to  him  ;  and,  in  pursuance  of  this  agree- 
ment, the  said  William  Lord  Brereton  and  Elizabeth 
his  wife,  and  William,  their  son  and  heir  apparent,  in 
1664,  levied  a  fine  siir  conusance  de  droit  come  ceo,  8^c. 
in  consideration  of  1000/.  therein  mentioned  to  be  the 
purchase-money,  in  the  court  of  the  county  palatine  of 
Chester,  to  the  said  Robert  Lowe,  and  to  Edward 
Minshall,  Gabriel  Hodgson,  and  John  Wilson,  (who 
all  three  died  in  Lowe's  lifetime,)  and  to  the  heirs  of 
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the  said  Robert  Lowe.  About  the  year  1702,  Samuel 
Lowe,  the  son  and  heir  of  Robert  Lowe,  presented  a 
clerk  to  the  vicarage  of  Middlewich,  who  was  insti- 
tuted and  inducted,  and  continued  in  possession  till 
his  death,  which  happened  in  the  year  1718,  when 
Francis  Lord  Brereton  presented  his  clerk  to  the 
vicarage,  who  was  instituted  and  inducted.  James 
Lowe,  the  respondent's  brother,  brought  a  writ  of 
^uare  mpeclit,  but,  before  the  matter  was  determined, 
the  incumbent  died,  and  the  respondent  Lowe  pre- 
sented his  clerk,  who  was  instituted  and  inducted ; 
and  the  appellants  brought  their  writ  of  quare  bnpedit, 
to  recover  that  turn  of  presentation,  claiming  the 
same  under  a  conveyance  from  the  family  of  Brereton. 
The  respondent  Lowe  having  pleaded  his  title  to  the 
rectory  and  vicarage  under  the  purchase  and  fine 
above  mentioned,  the  appellants,  in  Easter  term  1734, 
exhibited  their  bill  in  the  Court  of  Exchequer  against 
the  respondent,  setting  forth,  that  William  Lord 
Brereton  being  minded  to  sell  the  glebe  and  tithes  of 
the  said  rectory,  the  respondent's  grandfather,  who  was 
then  bailiff  to  Lord  Brereton,  prevailed  on  him,  his. 
lady  and  son,  for  some  small  sum  of  money,  to  sell 
and  convey  to  the  said  Robert  Lowe  the  glebe  lands 
and  tithes  of  the  greatest  part  of  the  said  parish  ;  and 
other  parcels  of  the  said  tithes  were  about  the  same 
time  purchased  by  several  other  persons,  and  con- 
veyed to  them  ;  and  the  said  Robert  Lowe,  as  part 
of  the  consideration  for  the  purchase  of  the  said  tithes, 
agreed  to  take  upon  himself  the  payment  of  the  sti- 
pend of  nineteen  marks  to  the  vicar ;  but  neither  he 
nor  his  son  ever  pretended  or  insisted  on  any  right  to 
the  advowson  of  the  vicarage,  nor  ever  attempted  to 
present  thereto,  except  in  the  year  1702,  when  Sa- 
muel Lowe,  taking  advantage  of  John  Lord  Brereton's 
being  then  under  a  commission  of  lunacy,  presented  a 
clerk.  The  appellants  therefore  prayed,  that  the  re- 
spondent might  discover  whether  there  was  not  some 
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deed  wherein  the  uses  of  the  fine  were  declared,  and 
whether  a  subsequent  fine  of  particular  parcels  of  the 
rectory  was  not  levied  in  1667,  and  deeds  executed 
declaring  the  uses  thereof.  In  bar  to  this  discovery, 
the  respondent  pleaded  the  purchase  so  made  by 
Robert  Lowe  his  grandfather,  and  the  fine  thereupon 
levied  to  him  of  the  said  rectory,  and  the  advowson 
of  the  said  vicarage ;  and  also  the  payment  of  the 
said  sum  of  1000/.,  the  purchase-money  mentioned  in 
such  fine.  That  proclamations  were  duly  made  on 
the  said  fine,  and  that  no  claim  was  made  to  the 
premises  within  five  years  next  after.  That  the  re- 
spondent, and  those  claiming  under  him,  enjoyed  the 
premises  for  fifty  years  and  upwards,  and  insisted  on 
the  statute  of  limitations. 

On  the  9th  of  November,  1734,  this  plea  came  onto 
be  argued  before  the  Barons,  when  they  ordered  that 
the  plea  should  be   allowed.     An   appeal  was  then 
brought  in  the  House  of  Lords;  and,  on  behalf  of  the 
appellants,  it  was  argued,  that  the  fine  insisted  by  the 
plea  to  have  been  levied  to  Robert  Lowe,  Minshall, 
Hodgson,  and  Wilson,  was  not  levied  with  an  inten- 
tion to  convey  the  rectory  to  the  conusees  for  their 
own  use,  but  only  to  clear  the  title  to  the  rectory, 
which  was  then  intended  to  be  sold  in  parcels ;  and  as 
there  did  not  appear  to  be  any  declaration  of  the  uses 
of  this  fine,  it  would,  by  the  rules  of  law,  result  to 
the  conusors.    That  the  end  of  the  bill  was  to  discover 
the  intent  and  design  of  the  said  fine,  and  of  a  subse- 
quent fine,  said  to  have  been  levied  in  1667  to  the  said 
Robert  Lowe,  of  divers  parcels  of  the  said  rectory ; 
and  by  the  discovery  of  this  second  fine,  and  the  uses 
of  it,  and  the  consideration  of  such  conveyance,  to 
show  that  the  uses  of  the  first  fine  did  result  to  the 
conusors,  or  at  least  as  to  such  parts  of  the  rectory  as 
were  not  particularly  conveyed  by  the  second  fine, 
and  the  deeds  declaring  the  uses  of  it ;  and,  therefore, 
the  first  fine  ought  not  to  have  been  pleaded  in  bar  to 
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such  discovery,  without  a  denial  of  the  particular  cir- 
cumstances charged  by  the  bill,  as  an  evidence  of  such 
resulting  use.  That  the  respondent,  by  not  answer- 
ing or  denying  the  several  charges  in  the  bill,  touching 
the  second  fine,  and  the  declaration  of  its  uses,  did 
implicitly  admit  the  same,  and  that  the  advowson  of 
the  vicarage  was  not  comprised  therein  ;  and  this  ad- 
mission was  a  strong  evidence  against  him,  to  show, 
that  the  first  fine  was  levied  only  for  the  purposes 
above  mentioned,  and  that  nothing  more  was  intended 
to  pass  to  his  ancestor,  than  what  was  particularly 
comprised  in  the  second  fine,  and  the  declaration  of 
the  uses  thereof.  That  it  did  not  appear  by  the  plea 
what  was  the  real  purchase- money  of  the  advowson, 
nor  that  the  same  was  paid  by  Robert  Lowe,  the 
respondent's  ancestor.  That  the  appellants  and  the 
respondent  derived  under  the  same  title,  and  the 
right  of  the  appellants  to  the  advowson  appeared 
from  the  respondent's  own  conveyances ;  the  pre- 
tence, therefore,  of  his  ancestor's  being  a  purchaser, 
without  any  notice  of  the  appellant's  title,  was  with- 
out foundation.  And  as  to  the  quiet  enjoyment,  the 
fine  and  non-claim,  and  the  statute  of  limitations,  set 
up  as  a  bar  to  the  discovery  sought  by  the  appellants, 
it  was  said,  that  as  to  the  glebe,  and  such  part  of  the 
tithes,  parcel  of  the  said  rectory,  as  the  respondent 
claimed,  there  might  have  been  a  long  and  quiet  pos- 
session, nor  was  his  title  thereto  at  all  impeached  by 
the  appellant's  bill ;  but  as  to  the  advowson  of  the 
vicarage,  the  only  evidence  of  enjoyment  insisted  on 
by  the  respondent,  was  a  presentation  about  the  year 
1702,  which  was  during  the  lunacy  of  Lord  John; 
and,  since  that  time.  Lord  Francis,  his  heir,  presented 
the  last  incumbent,  and  regained  the  possession  of  the 
vicarage.  It  was  therefore  hoped,  that  the  said  plea 
should  not  bar  the  appellants  of  a  full  discovery  of  the 
respondent's  title,  but  that  the  order  for  allowing  the 
same  should  be  reversed.     On  the  other  side,  it  was 
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contended,  that  Robert  Lowe,  the  respondent's  grand- 
father, and  under  whom  he  claimed,  was  a  purchaser 
of  the  rectory  and  the  advowson  of  the  vicarage,  by 
the  fine  levied  in  1G64,  for  1000/.,  without  any  notice 
of  an 7  other  title;  and  therefore,  by  the  known  and 
estabL::hed  rules  and  practice  of  courts  of  equity,  the 
respondent  ought  not  to  be  obliged  any  further  to 
discover  or  disclose  his  title ;  nor  Vv^ere  the  appellants 
entitled  to  the  aid  of  a  court  of  equity  in  respect  to 
such  title.  That  by  the  fine,  proclamations,  and  non- 
claim  thereupon,  and  by  the  length  of  peaceable  pos- 
session and  enjoyment,  which  the  respondent's  grand- 
father, father,  and  brother,  and  those  claiming  under 
them,  had  successively  of  the  said  advowson,  under 
the  said  fine  and  purchase ;  the  title  under  which  the 
appellants,  by  their  bill,  claimed  the  same,  was  utterly 
and  eifectually  barred  and  defeated  both  at  law  and 
in  equity ;  and,  therefore,  the  order  for  allowing  the 
plea  ought  to  be  affirmed,  and  the  appeal  dismissed 
with  costs.  After  hearing  counsel  on  this  appeal,  it 
was  ordered  and  adjudged,  that  the  order  therein 
complained  of  should  be  reversed ;  and  that  the  plea 
should  stand  for  an  answer,  with  liberty  to  except 
so  far  as  to  oblige  the  respondent  to  discover  any 
conveyance  or  conveyances  made  by  William  Lord 
Brereton  and  Elizabeth  his  wife,  and  Wm.  Brereton, 
Esq.  their  son,  or  any  or  either  of  them,  to  Robert 
Lowe,  the  respondent's  grandfather,  alone,  or  jointly 
with  any  other  person  or  persons ;  and  to  discover 
any  deed  or  deeds,  declaring  the  uses  of  a  fine,  in  the 
pleadings  mentioned  to  be  levied  in  the  IGth  j'ear  of 
King  Charles  XL,  or  declaring  the  uses  of  a  fine  in  the 
pleadings  also  mentioned  to  be  levied  in  the  year  1G67. 
91.  Although  a  bill  in  equity  is  not  such  an  action 
as  will  avoid  a  fine,  if  the  subject  matter  of  the  suit  be 
of  legal  jurisdiction;  yet  still,  in  some  instances,  the 
filing  a  bill  in  a  court  of  equity  will  prevent  the  bar 
arising  from  a  fine  and  non-claim.      And  in  cases  of 
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2  Atk.  360.  this  kind,  the  court  will  direct  a  trial  at  law,  with  an 
order  that  the  defendant  shall  not  set  up  the  fine  in  bar 
of  the  plaintiff's  claim;  upon  the  same  principle  that  a 
court  of  equity  sometimes  directs  that  the  defendants 
in  a  suit  of  law  shall  not  plead  the  statute  of  limita- 
tions. 
Pincke  V.  92.  Sir  John  Thornycroft,  Bart,  being  entitled  to  the 

1  b7cI!  ReV'  remainder  in  fee  of  the  estates  in  question,  expectant 
4^Bro  Pari  ^^^  ^^^^  dcccase  of  his  sister  Elizabeth,  the  then  wife 
*^2-52.  of  General  Handasyde,   devised  the  same   to  Henry 

Forster  in  fee.  After  the  decease  of  Sir  John  Thorny- 
croft,  disputes  arose  between  Mrs,  Handasyde  (who 
was  heir  at  law  of  Sir  John  Thorny  croft)  and  Mr.  For- 
ster, respecting  the  validity  of  this  will,  which  were 
compromised,  and  Mr.  Forster,  in  consideration  of 
630/.,  conveyed  all  his  interest  in  the  estates  devised 
by  the  said  will  to  General  Handasyde  and  his  wife 
in  fee  as  joint  tenants.  Mrs.  Handasyde  survived  her 
husband,  and,  having  no  issue,  she  devised,  among 
other  estates,  "  her  estate  and  manor  of  Stockwcll  in 
the  parish  of  Lambeth,  in  the  county  of  Surrey,  and  all 
thereunto  belonging,  to  Henshaw  Thornycroft,  and 
his  heirs  male ;"  and  appointed  him  her  executor. 
Upon  the  death  of  Mrs.  Handasyde,  Henshaw  Thorny- 
croft entered  into  possession  of  all  the  estates  whereof 
she  was  seised,  among  which  was  a  farm  situate  in 
the  parish  of  St.  Mary,  Newington,  but  which  was  not 
within  the  manor  of  Stockwell,  and  therefore  did  not 
pass  by  the  will ;  and  in  Hilary  term  1773,  levied  a 
fine  and  suffered  a  recovery  of  all  those  estates,  in 
order  to  bar  the  entail.  Previous  to  this,  Elizabeth 
Pincke  and  Ann  Thornycroft,  who  were  the  heirs  at 
law  of  Mrs.  Handasyde,  filed  their  bill  in  the  Court 
of  Chancery  against  Henshaw  Thornycroft,  praying, 
that  the  said  Thornycroft  might  set  forth  the  dates 
and  short  contents  of  all  the  deeds,  evidences,  and 
writings  in  his  custody  or  power,  relating  to  the  estates 
whereof  Mrs.  Handasyde  died  seised ;    and  that  he 
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snight  likewise  set  forth  and  discover  of  what  lands  of 
the  said  Mrs.  Handasyde  he  was  in  possession,  wliich 
were  not  comprised  in  her  will,  and  for  an  account  of 
the  rents  and  profits  oi  the  said  premises  received  by 
him  since  the  decease  of  Mrs.  Handasyde,  and  for  a 
delivery  of  all  deeds  relating-  thereto.  The  defendant, 
by  his  answer,  denied  being  in  possession  of  any  estates 
belonging  to  Mrs.  Handasyde,  but  what  were  com- 
prised in  her  will.  The  heirs  at  law  soon  after  dis* 
covered,  that  the  farm  at  Newington  was  not  devised, 
by  the  will,  and  therefore  brought  an  ejectment  for 
the  recovery  of  it.  Notice  of  trial  having  been  given. 
jus.t  before  the  summer  assizes  1778,  a  few  days  before 
the  trial  was  to  come  on,  the  solicitor  for  the  defen- 
dant informed  the  solicitor  for  the  plaintiff  of  the  will 
of  Sir  John  Thornycroft,  and  that  the  production  of 
that  will,  and  setting  up  the  title  of  Henry  Forster 
under  it,  would  nonsuit  the  plaintiff  in  ejectment;  but 
did  not  mention  the  fine  or  the  deed  by  which  For- 
ster's  title  was  conveyed  to  Mrs.  Handasyde,  that 
deed  being  in  fact  not  then  discovered.  The  heirs  at 
law  gave  notice  of  trial  for  the  Lent  assizes  1779, 
w^hen  Henshaw  Thornycroft  set  up  the  fine  and  non- 
claim  ;  and  there  having  been  no  actual  entry,  the 
plaintiffs  were  nonsuited.  Upon  this,  the  plaintiffs 
filed  a  bill  of  revivor  and  supplement,  praying,  that 
under  these  circumstances,  the  defendants  might  be 
restrained  from  setting  up  the  fine  in  any  manner  to 
the  prejudice  of  the  plaintiffs.  The  case  was  heard 
before  the  Lords  Commissioners  Loughborough,  Ash- 
hurst,  and  Hotham  ;  and  on  behalf  of  the  plaintiffs  it 
was  contended,  that  they  should  have  proceeded  to 
trial  at  the  summer  assizes  1778,  which  was  before 
the  expiration  of  the  five  years,  if  they  had  not  been 
prevented  by  the  information  of  the  solicitor ;  and, 
therefore,  this  was  a  proper  case  for  the  interference 
of  a  court  of  equity.  They  insisted  further,  that  the 
fihng  of  the  bill  in  the  Court  of  Chancery  was  of  itself 

T  2 


276  Titk  XXXV.     Fine.     Ch.  xiv.  §  92. 

-sufficient  to  prevent  the  bar,  arising  from  the  fine  and 
non-claim  taking  place. 

For  the  defendants,  it  was  urged,  that  there  was 
no  impropriety  in  the  solicitor's  conduct;  that  the 
Court  would  not  interfere  to  prevent  the  operation 
of  a  fine,  unless  in  cases  of  fraud ;  and  that  the  bill 
being,  in  substance,  a  mere  bill  for  discovery,  could 
not  operate  to  prevent  the  bar  arising  from  the  fine. 

Lord  Loughborough. — "  If  it  were  made  out  that 
the  plaintiffs  were  prevented  from  trying  their  cause 
by  fraud,  I  should  think,  under  the  principles  of  this 
Court,  the  defendants  ought  to  be  restrained  from 
setting  up  the  fine  as  a  bar ;  but  here  the  plaintiffs 
take  it  for  granted  that  a  bill  filed  in  this  Court  for 
any  purpose,  will  prevent  the  statute  of  limitation,  or 
a  fine,  barring.  All  legal  interests  are  bound  by  the 
fine  ;  if  the  subject  matter  of  the  suit  be  of  legal  juris- 
diction, the  bringing  a  suit  in  equity  will  not  bar  the 
operation  of  the  fine.  If  a  demand  of  a  debt  be  made 
here,  if  it  be  a  legal  debt,  this  Court  being  applied  to 
for  a  discovery,  will  not  prevent  the  statute  of  limita- 
tions from  running ;  but  if  it  be  for  payment  out  of 
assets,  for  which  this  is  the  proper  jurisdiction,  there 
the  filing  of  the  bill  is  the  commencement  of  a  proper 
suit.  I  do  not  say  that  a  case  may  not  exist,  where 
the  bad  faith  of  parties  may  make  a  ground  to  prevent 
a  fine  from  barring ;  but  here  was  only  a  communica- 
tion of  the  truth  of  the  case ;  the  attorney  stated  all 
he  knew :  it  was  not  his  duty  to  give  notice  of  the  fine. 
It  was  not  in  proof  that  it  was  in  consequence  of  this 
they  did  not  try  the  cause:  it  was  their  own  judgment 
that  decided  upon  it.  A  legal  bar  has  taken  place  in 
consequence  of  a  legal  provision ;  whether  that  provision 
be  wise  or  not,  it  must  bind.  No  hardship  has  occurred, 
in  consequence  ofwhich  they  can  say,  that  in  conscience 
the  fine  should  not  be  set  up.  This  is  a  legal  title,  over 
which  this  Court  has  no  jurisdiction,  and  no  fraud  has 
intervened.     The  bill  must  therefore  be  dismissed.'* 
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Lord  Commissioner  Ashurst. — "  I  am  of  the  same 
opinion :  where  a  bill  is  filed,  with  a  prayer  for  equi- 
table relief,  the  policy  of  the  law  suspends  the  statute 
of  limitations;  just  as  in  the  case  of  the  commence- 
ment of  an  action.  But,  with  respect  to  a  fine,  the 
case  is  different ;  the  bringing  an  action  is  not  suffi- 
cient to  bar  the  operation  without  an  actual  entry ;  no 
more  can  the  bringing  a  suit  here  be  so,  unless  the 
entry  was  prevented  by  fraud.  In  any  other  case,  the 
filing  the  bill  cannot  prevent  the  bar ;  and,  in  this  case, 
there  was  no  fraud,  but  a  fair  disclosure." 

Lord  Commissioner  Hotham. — "  If  the  filing  of  the 
bill  is  not  a  sufficient  bar,  it  will  stand  on  the  circum- 
stances of  the  case.  It  was  a  mere  bill  of  discovery, 
which  is  not  sufficient.  If  the  circumstances  are  such, 
that  there  had  been  an  imposition  on  the  party,  I  think 
the  Court  should  interpose  ;  but  it  was  a  fair  candid 
conversation."     The  bill  was  dismissed. 

An  appeal  was  brought  from  this  decree  to  the 
House  of  Lords ;  and,  on  behalf  of  the  appellants.,  it 
was  said,  that  it  belongs  to  the  jurisdiction  of  courts 
of  equity,  not  only  to  give  relief  where  the  party  en- 
titled to  the  lands  has  a  title  only  in  equity,  but  also 
where  the  plaintiff"  in  equity  has  the  legal  estate,  and 
can  recover  at  law,  provided  the  deeds  which  are 
evidence  of  his  title  are  in  the  hands  of  the  defendant 
in  possession  of  the  lands.  The  Court,  in  such  cases, 
relieves,  by  decreeing  a  production  of  the  deeds  upon 
a  trial  at  law,  by  restraining  the  defendant  from  setting 
up  satisfied  terms ;  and  (in  case  an  account  of  the 
rents  is  also  prayed)  will,  after  a  recovery  at  law,  by 
the  aid  of  the  Court,  decree  an  account  of  rents  and 
profits.  In  like  manner,  where  the  plaintiff  has  the 
title  at  law,  and  can  make  it  out  at  law,  without  any 
aid  from  deeds  in  the  defendant's  hands ;  yet,  if  the  de- 
fendant has  in  his  hands  an  instrument  which  will 
defeat  the  plaintiff's  legal  title,  and  has  also  another 
instrument  in  his  hands  which  will  restore  the  plain- 
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tiff's  title,  equity  will  either  decree  the  defendant  nat 
to  give  the  first  instrument  in  evidence  at  law,  or  to 
^produce  both.  This  is  the  present  case :  for  the 
plaintiffs,  as  heirs  of  Elizabeth  Handasyde,  could 
make  out  their  title  at  law  to  the  lands,  which  did  not 
pass  by  her  will,  without  any  aid,  by  proving  their 
pedigree :  but  it  was  in  the  power  of  the  defendants 
to  nonsuit  the  plaintiffs,  by  showing,  that  Sir  John 
Thornycroft  was  in  his  lifetime  seised  of  the  estate  in 
question,  and  that  he  devised  it  to  Forster,  whereby 
Elizabeth,  his  sister  and  heir  at  law,  was  disinherited. 
But  by  the  conveyance  of  1745  from  Forster  to  Eliza- 
beth in  fee-simple,  and  the  production  of  it  at  law, 
the  plaintiffs  would  be  reinstated  in  their  title  as  heirs 
to  Elizabeth.  The  original  bill  was  brought  for  a  pro- 
duction and  inspection  of  all  the  title-deeds  by  the 
heirs  of  Elizabeth  Handasyde  against  the  devisee, 
to  which  production  the  heir  was  entitled.  And  the 
plaintiffs  presuming  that  some  aid  of  the  Court  might 
appear  to  be  finally  necessary  to  try  the  title  at  law, 
the  bill  prayed  an  account  of  rents  and  profits,  and 
delivery  of  the  deeds  belonging  to  the  descended 
estates.  In  the  course  of  pursuing  and  obtaining  this 
discovery,  it  came  out  that  Sir  John  Thornycroft  the 
son  made  a  will,  and  devised  to  Forster ;  and  it  also 
came  out  by  the  last  answer,  that  Forster  had  con- 
veyed to  Elizabeth  Handasyde  in  fee.  It  also  came 
out,  that  the  lands  in  question  were  comprised  in  an 
old  settlement,  1722,  and  in  a  term  of  five  hundred 
years  thereby  created  for  raising  annuities,  which 
have  been  satisfied,  but  the  term  remained  out- 
standing; subject  to  which  term,  Sir  John  Thorny- 
croft, the  son,  took  the  lands  in  question.  So  that  it 
was  undoubted,  that  if  there  were  no  other  circum- 
stances in  the  case,  the  Court  had  a  jurisdiction,  and 
should  have  decreed  upon  the  hearing  of  the  cause, 
that  the  bill  should  be  retained,  with  liberty  for  the 
plaintiff  to  bring  an  ejectment,  that  the  defendants. 
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the  devisees,  should  not  set  up  the  term  of  five  hun- 
dred years ;  and  in  case  the  will  of  Sir  John  Thorny- 
croft  the  son  should  be  produced  in  evidence,  the 
defendants  should  likewise  produce  at  the  trial  the 
deed  of  1745 ;  and  that  all  further  directions  should 
be  reserved  till  after  the  trial  was  had.  The  only  cir- 
cumstances in  the  present  case  which  differed  from 
the  above,  and  which  were  the  grounds  of  dismissing 
the  bill,  were,  that  in  Hilary  term  1773  (the  next  after 
the  death  of  Elizabeth  Handasyde),  the  devisee  levied 
a  fine  of  all  the  devised  estates,  and  also  of  the  de- 
scended estates  (having  entered  upon  both  imme- 
diately after  her  death).  The  original  bill  was  filed 
in  1776.  The  five  years  non-claim  ran  from  Michael- 
mas 1778*  In  October  1781,  the  answer  came  in 
which  discovered  the  deed  of  1745,  and  admitted  it  to 
have  been  in  the  hands  of  the  devisee  from  the  time  of 
the  death  of  Elizabeth  Handasyde ;  and  the  answer 
also  stated  and  insisted  upon  the  fine  and  non-claim. 
The  cause  was  heard  the  first  of  July  1785,  at  which 
time  the  Court  should  have  added  to  the  directions 
above  mentioned,  that  the  fine  and  non-claim  should 
not  be  insisted  upon  at  law,  instead  of  dismissing  the 
bill  upon  the  ground  of  such  fine  and  non-claim  only, 
as  the  non-claim  had  elapsed  pending  the  suit  in  Chan- 
cery ;  and  therefore  the  Court  ought  not  to  have  per- 
mitted the  defendant  to  take  advantage  of  it  at  law. 
For  a  court  of  equity  will  not  suffer  the  rights  of  the 
parties  to  be  changed,  pending  the  suit,  in  a  case 
within  the  jurisdiction  of  the  Court,  and  where  the 
Court  can  relieve ;  therefore,  if  a  trust  estate  is  before 
the  Court  in  a  lis  pendens,  and  a  sale  be  made  of  the 
trust  estate,  without  actual  notice  of  the  cause  to  the 
purchaser,  the  Court,  at  the  hearing,  will  decree  the 
relief  against  the  purchaser  which  the  plaintiff  in  the 
cause  was  entitled  to.  But  it  is  otherwise  after  the 
cause  is  at  an  end,  for  then  the  party  must  have  express 
notice  of  a  decree,  as  he  must  of  a  judgment  at  law. 
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to  affect  him  with  equity.  So,  in  the  case  of  a  fine, 
equity  will  not  suffer  a  non-claim  completed,  pending 
the  cause,  to  prevent  the  Court  from  doing  equity  ; 
otherwise  (as  Lord  Hardwicke  expressed  it  in  2  Atk. 
390.)  it  would  trip  up  the  jurisdiction  of  this  Court, 
if  you  will  not  allow,  where  it  is  a  proper  matter  of 
equity,  a  bill  to  prevent  the  running  of  a  fine.  So 
■where  a  court  of  equity  has  directed  an  action,  the  de- 
fendant has  been  restrained  from  setting  up  the  statute 
of  limitations,  which  has  run  pending  the  suit  in  equity. 
On  the  other  side,  it  was  contended,  that  the  title 
of  the  appellants,  if  they  ever  had  any,  was  a  clear 
title  at  law ;  it  needed  no  assistance  of  a  court  of  equity 
to  bring  it  to  a  fair  discussion :  and,  according!}  ,  the 
mother  of  the  appellant  Pincke,  and  the  appellant 
Thorny  croft  brought  an  ejectment,  which  might  have 
been  fairly  tried  without  any  such  assistance ;  and 
there  was  now  no  obstacle  to  a  legal  determination  of 
the  rights  of  the  appellants,  except  the  fine.  That 
there  was  no  ground  for  a  court  of  equity  to  interpose, 
to  remove  the  legal  bar  created  by  the  fine.  It  was 
apprehended  the  farm  at  Newington  was  devised  by 
the  will ;  but  supposing  the  contrary,  there  was  not  in 
the  case  any  circumstance  which  could  give  a  court  of 
equity  a  control  over  the  legal  title  of  the  respondents, 
nothing  which  could  form  a  legal  obligation  upon  their 
conscience,  not  to  set  up  the  fine.  The  appellants 
attempted  to  impute  fraud  to  the  respondents  or  their 
solicitor ;  but  the  bill  did  not  state  such  a  case  as  war- 
ranted the  imputation,  much  less  was  it  made  out  in 
proof.  A  fine  was  a  matter  of  record  open  to  the  in- 
spection of  every  one  ;  the  legislature  had  given  it  an 
operation  to  bar  all  claims  not  asserted  in  due  time ; 
and  it  was  therefore  the  duty  of  every  person  having  a 
claim,  to  inform  himself  whether  there  might  be  such 
,  an  impediment  to  the  assertion  of  it.  Not  disclosing 
to  an  adversary  that  a  fine  had  been  levied,  which  might 
in  time  be  a  bar  to  his  claim,  could  not  be  deemed  a 


Title  XXXY.     Fine.    'C/^xiv.  §92.  281 

fraud.  It  was  endeavoured,  therefore,  to  give  to  the 
conversation  of  the  solicitor  for  the  defendant  and  the 
solicitor  for  the  plaintiff  in  the  ejectment  (of  which 
there  was  no  evidence  but  the  answers),  such  a  turn 
as  might  make  it  appear  something  like  fraud.  But 
the  solicitor  for  the  defendant  merely  mentioned  a 
claim  made  by  persons  to  whose  apparent  title  he  was 
then  unable  to  give  any  answer,  and  which  had  there- 
fore excited  in  his  mind  much  apprehension  for  his 
client's  title ;  and  what  he  communicated  was  not  only 
true,  but  (according  to  the  information  he  then  had) 
was  the  whole  truth,  though  a  subsequent  accidental 
discovery  put  an  end  to  this  alarming  claim,  which,  if 
it  had  prevailed,  was  superior  to  the  title  of  the  heirs, 
as  well  as  of  the  devisee  of  Mrs.  Handasyde.  It  was 
true,  the  heirs  countermanded  their  notice  of  trial  of 
the  ejectment;  but  their  own  judgment  decided  their 
conduct.  It  was  asserted  by  the  appellants,  that  if 
the  ejectment  had  proceeded  to  trial,  the  fine  must 
have  been  discovered,  and,  five  years  not  having  then 
elapsed  from  the  last  proclamation,  the  heirs  might 
have  entered  to  avoid  the  fine.  But  this  assertion  was 
not  founded  in  truth ;  the  will  of  Sir  John  Thornycroft 
would  have  been  a  sufficient  defence,  and  there  would 
have  been  no  necessity  for  setting  up  the  fine. 

It  was  ordered  and  adjudged,  "  That  the  said  de- 
cree or  order  of  dismission  complained  of  in  the  said 
appeal  should  be  reversed.  And  it  was  further  or- 
dered and  adjudged,  that  the  bill  should  be  retained 
for  twelve  months,  and  that  the  plaintiffs  should  be  at 
liberty,  in  the  meantime,  to  bring  such  action  or 
actions  at  law  as  they  should  be  advised,  &c.  And  it 
was  further  ordered  and  adjudged,  that  the  said  de- 
fendant Edward  Thornycroft  should  not  insist,  in  such 
action  or  actions,  or  on  any  trial  to  be  had  thereon,  on 
the  fine  mentioned  in  the  pleadings,  or  on  any  non-claim 
which  had  ensued  thereon,  or  any  other  fine  or  non-claim 
which  might  have  incurred  since  filing  the  original  bill." 
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CHAP.  I. 

Origin  and  Kattar  of  Recoveries . 

1.  Origin  of  Recoveries.  J    9.  Manner  of  suffering. 

Section  1. 

A  Recovery,  in  its  most  extensive  sense,  is  the  resto-  Oiiginof  re- 
ration  of  a  former  right,  by  the  solemn  judgment  of  a 
court  of  justice;  and  judgments,  whether  obtained 
after  a  real  defence  made  by  the  tenant,  or  upon  his 
default,  or  feint  plea,  have  the  same  force  and  efficacy  2inst.32i. 
to  bind  the  right  of  the  land,  so  recovered,  and  to 
vest  a  free  and  absolute  estate  in  fee  simple  in  the 
recoveror. 

2.  A  common  recovery  is  a  judgment  obtained  in  a 
fictitious  suit,  brought  against  the  tenant  of  the  free- 
hold, in  consequence  of  a  default  made  by  the  person 
who  is  last  vouched  to  warranty  in  such  suit. 

3.  A  common  recovery  departs  so  far  from  the 
original  modes  of  transferring  property,  and  is  in  itself 
so  complicated  and  artificial,  tliat  if  we  had  no  his- 
torical evidence  of  the  time  when  it  was  first  adopted 
among  the  common  assurances  of  the  law,  we  might 
safely  pronounce  it  to  be  in  some  respects  a  modern 
invention.  But  the  fact  is  well  known  that  we  are  Piowd.  43. 
indebted  to  the  ingenuity  of  the  ecclesiastics  for  the 
introduction  of  common  recoveries,  in  order  to  evade 

the  statutes  of  mortmain,  by  which  they  were  pro- 
hibited from  purchasing,  or  receiving  under  pretence 
of  a  free  gift,  any  lands  or  tenements  whatever. 

4.  To  effect  this  purpose  the  religious  houses  used 
to  set  up  a  fictitious  title  to  the  lands  intended  to  be 
given  or  sold,  and  brought  an  action  against  the  te- 
nant to  recover  them ;  the  tenant  by  collusion  made 
no  defence,  whereby  judgment  was  given  for  the  reli- 
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gious  house,  which  then  recovered  the  lands  by  sen- 
tence of  law,  upon  a  supposed  prior  title.  And  al- 
though proceedings  of  this  kind  were  carried  on  by  a 

Inst.  429.  species  of  conventional  fraud,  between  the  religious 
house  and  the  tenant  of  the  land  ;  yet  the  judges  held, 
that  in  these  cases  the  religious  communities  did  not 
appropriate  such  lands  per  titulum  doni  vel  alterius  cilie- 
nationis,  as  the  statute  DereUgiosis,  7  Edw.  I.  expresses 
it ;  and  that  they  were  not  within  the  words,  aut  alio 
(juovismodo  arte  vel  ingeuio.  For  as  recoveries  were 
prosecuted  in  a  course  of  law,  they  were  presumed  to 
be  just;  and  it  was  accordingly  held  that  they  were 
not  within  the  statute. 

5.  The  notoriety  and  evidence  which  attended 
feigned  recoveries  was  such,  that  they  were  not  used 
by  the  ecclesiastics  alone,  but  were  soon  adopted  by 
lay  persons,  as  a  common  mode  of  transferring  lands. 
Thus  it  appears  by  the  statute  of  Gloucester,  6  Edw.  I. 
that  feigned  recoveries  were  at  that  time  in  constant 

2 Inst. 321.  use;  for  it  is  provided  by  the  eleventh  chapter  of 
that  statute,  that  a  termor  for  years  might  falsify 
a  feigned  recovery,  suifered  by  the  owner  of  the  in- 
heritance. 

6.  The  want  of  moderation  on  the  part  of  the  eccle- 
siastics counteracted  the  effects  of  their  ingenuity ; 
being  gratified  by  the  success  of  their  practices,  they 
had  such  frequent  recourse  to  feigned  recoveries,  as 
to  occasion  a  parliamentary  interference ;  for,  by  the 

2 hut. 420.  statute  of  Westminster  2,  13  Edw.  I.  c.  32.  it  was 
enacted,  that  in  all  cases  where  ecclesiastical  persons 
recovered  lands  by  default,  a  jury  should  try  the 
right  of  the  demandants  to  the  land,  and  if  the  reli- 
gious house  was  found  to  have  a  title,  they  should 
recover  seisin,  otherwise  it  should  be  forfeited  to  the 
immediate  lord  of  the  fee,  in  the  manner  directed  by 
the  statute  De  religiosis. 

7.  In  consequence  of  this  statute,  feigned  recoveries 
seem  to  have  been  disused  for  a  considerable  time ; 
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Dor  were  they  again  brought  into   general  practice     ^^,A  '^^   /. 
until  some  centuries  afterwards,  when  they  were  re-   y  j.'?^  J' 
sumed   as  a  mode  of  evading  the  strictness    of  the       vf^JV'^'  _ 
statute  De  donis  condiiioiiaUhus. 

8.  Many  attempts  had  been  made  by  the  people  to  Tk.  2.  c.  2. 
procure  a  legislative  repeal  of  this  offensive  and  im- 
politic statute,  which  were  constantly  and  success- 
fully opposed  by  the  great  barons  ;  but  as  the  incon- 
veniences arising  from  entails  were  so  manifest,  the 
ingenuity  of  the  judges  v/as  continually  exerted  in 
contriving  different  modes  of  evading  them.  At  length 

a  case  arose  in  12  Edw.  IV.  in  which  it  was  in  effect 
determined,  upon  principles  which  will  be  explained 
in  a  subsequent  chapter,  that  a  common  recovery, 
suffered  by  a  tenant  in  tail,  should  operate  as  an 
effectual  bar  to  his  estate  tail,  and  also  to  all  the 
estates  in  remainder,  and  to  the  reversion  depending 
thereon.  From  that  time  common  recoveries  have 
become  extremely  frequent,  and  have  ever  since  been 
considered  as  common  assurances,  by  means  of  which  wiiies  R,  451. 
tenants  in  tail  are  enabled  to  bar  their  estates  tail,  and 
to  convert  them  into  estates  in  fee  simple. 

9.  A  common  recovery  beins:  a  judgment  obtained  Manner  of 

,     .     ,      ^      .   •  .   xi  suffering. 

m  a  real  action,  although  it  be  fictitious,  yet  the  same 
mode  of  proceeding  must  be  pursued,  and  all  those 
forms  strictly  adhered  to  which  are  necessary  to  be 
observed  in  an  adversary  suit.  For  as  Pigot  observes, 
though  common  recoveries  are,  to  some  intents,  deem- 
ed lictitious  proceedings,  yet  it  is  necessary  there 
should  be  actores  fahulcE. 

10.  The  first  thing,  therefore,  necessary  to  be  done 
in  suffering  a  common  recovery  is,  that  the  person 
who  is  to  be  the  demandant,  and  to  whom  the  lands 
are  to  be  adjudged,  should  sue  out  a  writ,  ox  prcecipe, 
against  the  tenant  of  the  freehold  ;  whence  such  tenant 
is  usually  called  the  tenant  to  the  prcEcipe. 

11.  In  obedience  to  this  writ,  the  tenant  appears  ia 
Court,  either  in  person  or  by  his  attorney ;  but  instead 
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of  defending  the  title  of  the  land  himself,  he  calls  on 
some  other  person,  who  upon  the  original  purchase  is 
supposed  to  have  warranted  the  title,  and  prays  that 
that  person  may  be  called  in  to  defend  the  title  which 
he  warranted,  or  otherwise  to  give  the  tenant  lands  of 
equal  value  to  those  which  he  shall  lose  by  defect  of 
his  warranty.  This  is  called  the  voucher,  voccl'w,  or 
calling  to  warranty. 

12.  The  person  thus  called  to  warrant,  who  is 
usually  called  the  vouchee,  appears  in  court,  is  im- 
pleaded, and  enters  into  the  warranty;  by  which 
means  he  takes  upon  himself  the  defence  of  the  land. 
The  demandant  then  desires  leave  of  the  Court  to 
imparl,  or  confer  with  the  vouchee  in  private,  which 
is  granted  of  course.  Soon  after  the  demandant  re- 
turns into  court,  but  the  vouchee  disappears,  or 
makes  default ;  in  consequence  of  which  it  is  pre- 
sumed by  the  Court  that  he  has  no  title  to  the  lands 
demanded  in  the  writ,  and  therefore  cannot  defend 
them;  whereupon  judgment  is  given  for  the  demand- 
ant, now  called  the  recoverer,  to  recover  the  lands  in 
question  against  the  tenant,  and  for  the  tenant  to  re- 
cover, against  the  vouchee,  lands  of  equal  value,  in 
recompense  for  those  so  v/arranted  by  him,  and  now 
lost  by  his  default. 

13.  This  is  called  the  recompense  of  recovery  in 
x'niue;  but  as  it  is  customary  to  vouch  the  crier  of 
the  Court  of  Common  Pleas,  who  is  hence  called  the 
common  vouchee,  the  tenant  can  only  have  a  nominal, 
and  not  a  real  recompense  for  the  land  thus  recovered 
against  him  by  the  demandant. 

14.  A  writ  of  habere  facias  is  then  sued  out,  directed 
to  the  sheriff  of  the  county  in  which  the  lands  thus  re- 
covered are  situate ;  and  on  the  execution  and  return 
of  this  writ,  the  recovery  is  completed. 

15.  The  recovery  here  described  is  with  a  single 
voucher ;  but  a  recovery  may  and  is  frequently  suf- 
fered with  double,  treble,  or  further  voucher,  as  the 
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exigency  of  the  case  may  require ;  in  which  case  tlicre 
are  several  judgments  against  the  several  vouchees. 

16.  In  a  recovery  with  double  voucher  the  tenant 
in  tail  conveys  an  estate  to  some  indifferent  person, 
against  whom  the  writ  is  brought ;  this  person  being 
tenant  to  the  precipe,  vouches  the  tenant  in  tail,  who 
vouches  over  the  common  vouchee,  upon  whose  de- 
fault judgment  is  given  for  the  demandant  against  the 
tenant  to  the  proccipe,  and  for  the  tenant  to  the  prcecipe 
against  the  tenant  in  tail,  and  for  the  tenant  in  tail 
against  the  common  vouchee. 
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Section   1. 

It  appears  from  the  preceding  chapter  that  the  fol- 
lowing circumstances  are  necessary  to  the  suffering 
of  a  common  recovery  :  i.  That  a  proper  writ  be  sued 
out.  II.  That  the  person  against  whom  the  writ  is 
brought  be  actual  tenant  of  the  freehold,  in.  That 
such  tenant  do  vouch  over  some  other  person,  i  v.  That 
judgment  be  given  for  the  demandant  against  the 
tenant,  and  for  the  tenant  aoainst  the  vouchee.     And, 
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V.  That  the  recovery  be  executed  by  the  sheriff  of  the 
county  in  which  the  lands  lie.  We  shall  now  pro- 
ceed to  explain  more  particularly  those  different  cir- 
cumstances. 

W)it  of  entry.  2.  A  commou  rccovcry  being  a  real  action,  cannot 
of  course  be  regularly  commenced  without  a  proper 
original  writ  ;  but  may  be  suffered  on  any  writ  by 
which  lands  are  demandable.  The  writ  which  is  now 
usually  sued  out  for  that  purpose  is  a  writ  of  entry 
siir  disseisin,  in  the  nature  of  an  assize,  which  is  pro- 
perly grounded  on  a  disseisin  done  to  the  demandant 

Bol"th  m'  himself;  it  may  be  brought  in  the  per,  i\\Qj)er  and  the 
cui,  and  the  post ;  and  in  common  recoveries  it  is 
always  brought  in  the /)o^L  And  the  reason  why  this 
writ  was  chosen  for  the  purpose  of  suffering  common 
recoveries  was,  because  the  tenant  may,  in  this  species 
of  action,  vouch  at  large,  and  is  not  bound  to  vouch 
within  the  degrees  of  the  per,  the  per  and  the  cui,  and 
the  post ;  so  that  it  is  the  safest  action  for  purchasers, 
who  need  not  iear  writs  of  error  for  wrong  or  illegal 
vouchers. 

3.  There  is  a  fine  payable  to  the  Crown  at  the 
Alienation  office,  upon  suing  out  a  writ  of  entry,  of 

Tit.  35.  c.  2.  the  same  kind  as  the  fine  payable  on  suing  out  a  writ 
of  covenant  to  levy  a  fine. 

3  Rep.  3.  a.  4.  If  a  rccovcry  be  suffered  without  an  original  writ, 
it  is  not  absolutely  void,  but  only  voidable. 

Anon. Lit. Rep.      5.  A  comuiou  rccovcry  was  suffered,  but  no  writ 

'^^*  of  entry  was  filed ;  in  consequence  of  which  a  writ  of 

error  was  brought  It  was  moved,  that  it  might  be 
examined  whether  any  writ  of  entry  had  been  filed 
or  not ;  but  the  Court  denied  it :  though  if  it  ap- 
peared upon  record  that  a  writ  had  been  filed,  then 
they  would  consider  whether  a  new  writ  should  be 
filed  or  not ;  and  it  was  said,  that  if  a  recovery  was 
exemplified,  pursuant  to  the  statute  23  Eliz.  though 
some  part  of  it  was  lost,  yet  it  would  be  aided. 

H.BUck.R.  1.      (j.  By  a  rule  of  the  Court  of  Common  Pleas,  Trin. 
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30  Geo.  III.  it  is  ordered,  that  from  and  after  the  first 
day  of  Michaelmas  term  then  next  ensuing,  in  every 
common  recovery  wherein  the  vouchee  or  vouchers 
shall  appear  at  the  bar  of  that  Court,  for  the  purpose  of 
suffering  such  recovery,  the  v^rit  of  entry  shall  be 
sued  out  and  produced  at  the  time  of  the  recording  of 
the  vouchee  or  voucher's  appearance  at  the  bar,  at  the 
foot  of  the  prcecipe  in  such  recovery. 

7.  The  writ  on  which  a  recovery  is  suffered,  ought  Construed 
to  be  similar  in  every  respect  "to  a  writ  which  is  sued  ^^''""'"''^'y- 
out  for  the  purpose  of  commencing  an  adversary  suit. 

The  courts,  however,  make  a  distinction  between  a 

breve  adversarium  and  a  bj^eve  atnicabile,  and  will  con-  2  RoU.  r.  67,  ] 

strue  the  latter  in  a  much  more  favourable  manner  than 

the  former. 

8.  A  writ  of  error  was  brought  to  reverse  a  com-  Dormer's  case, 
mon  recovery,  which  had  been  suffered  on  a  writ  of  l^^Z'2t' 
entry  in  the  post,  of  a  manor,  and  of  a  yearly  rent  or 
pension  of  four  marks;    and   also  of  an  advowson. 

One  of  the  errors  assigned  was,  that  a  writ  of  entry 
in  the  post  does  not  lie  of  an  advowson.  But  it  was 
unanimously  determined,  that  the  judgment  should 
be  affirmed :  because  a  common  recovery  was  not  to 
be  compared  to  a  judgment  in  an  adversary  suit;  as 
it  was  by  usage  and  custom  become  a  common  as- 
surance and  conveyance  of  lands,  and  was  had  by  the 
mutual  consent  of  the  parties ;  et  conseiisiis  tollit  erro^ 
7'em.  Besides,  if  it  were  otherwise,  no  recovery  could 
be  suffered  of  an  advowson,  or  common  in  gross,  or 
of  many  other  things  ;  which  would  be  highly  incon^ 
venient. 

9.  A  wTit  of  entry  bore  date  1st  of  March,  7  Eliz.  Barton's  esse, 
and  the  return  was  made  die  Lmice  quarta  septimana  qua-  aS.'  S.  30a, 
dragesimce  pro.v.  futur.,  the  said  first  day  of  March 

being  the  first  week  of  Lent,  7  Eliz. ;  and  upon  this  it 
was  inferred,  that  the  tenant  was  not  to  appear  till 
Monday  in  the  fourth  week  of  Lent,  8  Eliz.  which  was 
a  long  time  after  the  voucher  appeared  aud  vouchecl 
VOL.  v.  u 
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over ;  so  that  the  recovery  was  void,  because  there 
was  judgment  upon  a  voucher  before  the  return  of  the 
writ,  till  which  the  Court  had  no  power  to  proceed. 
But  it  was  determined  that  the  original  writ  should 
be  construed,  as  it  was  written,  to  be  returnable  on 
Monday  in  the  fourth  week  of  the  same  Lent,  7  Eliz. ; 
for  it  should  be  taken  (as  it  was  written  shortly)  in 
such  a  manner  as  to  make  the  recovery  good. 
Tenant  to  the        \Q   ^  comuiou  rccovcry  bciug  a  real  action,  carried 

pnecipe,  who  n     •  r  *      •       • 

must  have  the  ou  througli  all  its  fomis,  it  IS  absolutely  necessary 
that  the  tenant  to  the  praecipe,  or  person  against  whom 
the  writ  of  entry  is  brought,  should  have  an  estate  of 
freehold  in  possession,  either  by  right  or  by  wrong,  in 
the  lands  demanded  by  the  writ ;  because  if  he  has  not 
the  freehold,  it  would  not  be  in  his  power  to  restore 
the  lands,  as  the  writ  directs.  And,  in  common  re- 
coveries, there  is  an  additional  reason  :  because,  as 
the  demandant  can  recover  nothing  against  the  tenant 
unless  he  has  the  freehold,  so  the  tenant  can  have  no 
recompense  in  value  against  the  vouchee  for  what  he 

Pigot,  2f..        has  lost ;  for  until  the  demandant  sues  out  execution 

°°'  ' "'        against  the  tenant,  the  tenant  cannot  have  execution 

against  the  vouchee  :  and  if  the  tenant  has  nothing  in 

infia,  c.  7.  the  land,  no  execution  can  be  sued  against  him,  nor 
can  any  recovery  in  value  be  had  over  ;  consequently, 
there  will  be  no  recompense  to  bind  him,  and  the  re- 
covery will  be  no  bar. 

1 1 .  If  the  tenant  to  the  pnecipe  has  the  freehold  at 
the  time  when  the  recovery  is  suffered,  though  his 
estate  be  afterwards  defeated,  yet  the  recovery  will 
be  good. 

Anon.  4  Leon,  12.  Lauds  wcrc  givcn  to  an  alien  in  tail,  remain- 
der over  to  another  in  fee  :  the  alien  suftered  a  com- 
mon recovery,  and  died  without  issue.  All  this  was 
found  by  oifice ;  and  it  was  contended  that  the  alien 
was  not  tenant  to  the  land  when  the  recovery  was 
suffered :  but  the  Court  held  the  contrary,  that  the 
recovery  was  good. 


84.  Goldsb.82. 
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13.  If  a  writ  of  entry  is  brought  against  the  tenant  *  Vent.35fc. 

1  Paulin  V. 

of  the  freehold  and  a  stranger,  the  recovery  will  be  Hardy,  skin. 
valid  ;  for  the  recompense  in  value  will  go  to  the  per-    "  ^  ' 
son  who  has  really  lost  the  estate. 

14.  If  there  be  two  joint  tenants  of  a  manor,  and  winchecter's 
a  writ  of  entry  of  the  whole  manor  is  brought  against  "^^'     ^^" 
one  of  them,  on  which  a  common  recovery  is  suffered, 

it  will  only  be  good  for  the  moiety  of  the  person 
against  whom  the  writ  was  brought ;  but  as  to  the 
other  moiety,  it  will  be  void,  for  want  of  a  tenant  to 
the  prcEcipe. 

15.  It  has  been  long  settled,  that  a  devise  to  exe-  iinst.  42."a, 
cutors  for  payment  of  debts,  and  until  debts  are  paid,      ^^' 
only  gives  the  executors  a  chattel  interest  in  the  lands 

thus  devised,  and  therefore  does  not  prevent  the  dis- 
posal or  descent  of  the  freehold  ;  so  that  if,  after  such 
a  devise,  the  testator  gives  the  same  lands  to  a  person 
for  life,  the  freehold  will  vest  in  such  devisee  immedi- 
ately on  the  death  of  the  testator,  and  he  will  be  enabled 
to  make  a  good  tenant  to  the  praecipe. 

16.  So  if  a  testator  gives  his  executors  full  power 
to  receive  the  mesne  profits  of  his  estates  in  a  parti- 
cular place,  upon  trust  to  pay  his  debts,  and  after- 
wards devises  those  estates  to  a  person  for  life ;  the 
freehold  will,  on  the  death  of  the  devisor,  become 
vested  in  such  devisee  for  life,  and  he  may  make  a 
good  tenant  to  the  precipe. 

17.  Thus,  where  Sir  Michael  Armyne  being  seised  Carter*. 

in  fee  of  several  estates  in  the  counties  of  Hunting-  rp."wml.°"o', 
don,  Lincoln,  &c.  made  his  will,  and  thereby  desired,  cf'c^  ^"^' 
that  his  executors  would  take  care  to  see  all  his  debts 
and  legacies  paid,  by  making  sale  of  his  personal 
estate  ;  and  as  his  debts  were  great,  he  devised  to  his 
executors  all  his  manors  and  lands  of  Cherry  Orton 
and  Botolph  Bridge,  to  be  by  them  sold  for  the  most 
that  could  be  got,  and  the  monies  arising  from  such 
sale  disposed  of  in  the  payment  of  his  debts  and  le- 
gacies.    And,  lest  both  his  personal  estate  and  the 

U3 
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monies  to  arise  from  such  sale  should  not  be  suffi- 
cient, the  testator  gave  his  executors  full  power  to 
receive  the  mesne  profits  of  his  whole  estate  lying  in 
Pickworth  and  Willoughby,  in  the  county  of  Lincoln. 
The  testator  then  devised  the  said  manors  of  Pick- 
worth  and  Willoughby,  after  such  time  as  his  debts 
and  legacies  should  be  paid  by  the  rents  and  profits 
thereof,  to  Evers  Armyne,  Esq.  for  his  life,  without 
impeachment  of  waste;  and  in  case  the  said  Evers 
Armyne  should  have  any  issue  male,  then  to  such  issue 
male  and  his  heirs  for  ever ;  and  after  the  decease  of 
the  said  Evers  Armyne,  in  case  he  left  no  issue  male, 
then  after  such  time  as  his  debts  and  legacies  were 
fully  paid,  he  devised  the  manor  of  Pickworth  to 
Thomas  Style  in  fee.  Evers  Armyne,  the  devisee, 
having  got  into  possession  of  the  said  manors  of  Pick- 
worth  and  Willoughby,  suffered  a  common  recovery 
of  them  before  the  debts  were  paid,  and  declared  the 
uses  thereof  to  himself  in  fee.  This  case  having  been 
heard  in  the  House  of  Lords,  the  Judges  were  directed 
to  give  their  opinions,  *'  Whether  the  estate  for  life 
was  vested  in  Evers  Armyne  at  the  time  of  the  re- 
covery, before  all  the  debts  were  paid,  so  that  he 
could  make  a  good  tenant  to  the  precipe  ?"  And  the 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  in 
the  name  of  all  the  Judges,  who  had  consulted  to- 
gether, delivered  their  unanimous  opinion,  "  that  the 
estate  for  life  was  vested  in  Evers  Armyne  at  the  time 
of  the  recovery." 

18.  It  has  been  sometimes  doubted  in  practice, 
whether  upon  the  death  of  a  person  whose  widow  is 
entitled  to  dower,  the  heir  can  suffer  a  recovery  be- 
fore assignment  of  dower,  without  the  concurrence  of 
the  widow.  No  case  of  this  kind  has  ever,  I  believe, 
been  determined  ;  but  it  follows  from  the  principles 
Ten.  26.  laid  dowu  by  Lord  Chief  Baron  Gilbert,  that  such  a 

recovery  would  be  good  :  for,  he  says,  the  law  casts 
the  freehold  on  the  heir  immediately  upon  the  death 
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of  the  ancestor  ;  but  the  law  does  not  cast  dower  on  Tit.fi.c.4.§i. 
the  wife,  for  she  takes  it  by  her  own  act.  It  is  true, 
that  when  the  widow  is  endowed,  the  possession  which 
the  law  casts  on  the  heir  is  avoided,  and  the  widow 
is  considered  as  being  in  from  the  death  of  her  hus- 
band ;  but  still  the  heir  had  the  freehold  until  dower  Lit.  §  393. 
was  assigned,  which  is  sufficient  to  support  the  re- 
covery. 

19.  As  it  is  absolutely  necessary  that  the  tenant  to 
the  precipe  should  have  an  estate  of  freehold,  it  fol- 
lows, that  those  who  have  not  an  estate  of  freehold, 
cannot  suffer  a  recovery ;  because  they  cannot  con- 
vey a  freehold  to  the  person  against  whom  the  writ  is 
to  be  brought. 

20-  Thus,  where  a  lessee  pour  autre  vie  made  a  lease  Keb.  735. 785. 
for  sixty  years,  and  died  in  the  lifetime  of  the  cestui 
que  vie ;  the  person  in  remainder,  being  tenant  in  tail, 
suffered  a  common  recovery,  which  was  held  erro- 
neous for  want  of  a  good  tenant  to  the  prcecipe ;  be- 
cause, upon  the  death  of  the  tewm\t  pour  autre  vie,  the 
freehold  was  cast  upon  the  tenant  for  years,  so  that  he, 
or  some  person  claiming  under  him,  ought  to  have 
been  tenant  to  the  prcecipe. 

21.  So  where  lands  were  limited  to  Sir  Robert  Dor-  ^"'."If' ''• 

Parkhurst, 

mer  for  ninety-nine  years,  if  he  should  so  lona:  live,  ^  Atk.  135. 

^  1      ,      •      ,      •  '^  Brown  Pari. 

remamder  to  trustees  and  their  heirs  to  preserve  con-  Ca.  351. 
tingent  remainders,  remainder  to  his  first  and  other 
sons  in  tail  male.  Sir  Robert  having  issue  a  son, 
Fleetwood  Dormer,  they  both  joined  in  levying  a  fine 
to  make  a  tenant  to  the  praecipe,  and  then  suffered  a 
common  recovery.  The  principal  question  in  this 
case  was,  whether  the  freehold  passed  to  the  trustees, 
there  being  a  considerable  error  in  the  words  by  which 
the  remainder  was  limited  to  them  ?  And  the  Court 
having  determined  that  the  freehold  did  pass  to  the 
trustees,  they  concluded  that  the  recovery  was  void ; 
for  if  it  was  considered  as  the  recovery  of  Robert  Dor- 
mer, it  was  void,  because  he,  being  only  tenant  for 
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years,  could  not  give  a  freehold  to  another,  without 
which  there  could  not  be  a  good  tenant  to  the  pra'" 
cipe ;  for,  to  make  him  so,  he  must  have  a  freehold  in 
him.  And,  taking  it  as  the  recovery  of  Fleetwood  the 
^on,  it  could  not  be  good,  the  freehold  being  in  the 
trustees,  and  not  in  him,  he  having  only  a  remainder 
expectant  on  the  determination  of  their  estate.  And 
as  to  the  fine  levied  by  Robert  Dormer  and  Fleet- 
wood, it  stood  thus  : — Considered  as  the  fine  of  Robert, 
it  was  void  for  want  of  a  freehold  ;  it  being  settled 
beyond  all  doubt,  that  a  fine  by  tenant  for  years 
operates  nothing,  and  was  absolutely  void  :  and,  con- 
sidered as  the  fine  of  Fleetwood,  it  was  equally  so  for 
want  of  a  freehold  in  him  ;  it  being  equally  clear,  that 
none  can  levy  a  fine  but  he  who  has  a  freehold  in  pos- 
session. 
Before  the  22.  It  appear^  to  have  been  formerly  held  necessary 

i"wrd!"2i8.      that  the  tenant  to  the  jjraclpe  should  have  the  freehold 
when  the  writ  was  sued  out ;  but  it  was  afterwards  de- 
termined, that  if  he  acquired  the  freehold  at  any  time 
before  judgment  was  given,  it  would  be  sufficient. 
Laceyv.  Wi!-        23.  Thus,  iu  cjectment,  it  appeared  by  a  special 

liams,  Rep.  ..  ,  ,'  ..i  -ii 

temp.  Holt,  verdict,  that  the  tenant  to  the  prcecipe  had  not  ac- 
^'siik.oce.  quired  the  freehold  until  after  the  teste  of  the  writ  of 
l.}:'^'^^^'^'  summoneas  ad  icarrauthandiim ;  so  that  he  was  not 
Carih.  172.  sciscd  of  thc  freehold  at  the  return  of  the  writ  of  entry. 
The  Court  of  Common  Pleas  determined,  that  the  re- 
covery was  valid.  A  writ  of  error  was  brought  in  the 
Court  of  King's  Bench  ;  and  it  was  contended,  on  the 
part  of  the  plaintiff"  in  error,  that  the  recovery  was 
void ;  because,  although  a  common  recovery  was  a 
common  assurance,  yet  it  had  forms  peculiar  to  itself, 
which  ought  to  be  observed.  In  supposition  of  law, 
the  tenant  ought  to  have  the  lands  at  the  time  of  suing 
out  the  writ,  otherwise  he  cannot  render  them,  as  the 
writ  supposes.  The  Court  supposes  the  tenant  to  be 
seised  of  the  lands ;  otherwise,  to  what  purpose  are 
the  lands  demanded  Irom  him  ?    The  voucher  supposes 
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that  the  tenant  has  seisin  of  the  lands ;  for  it  would  be 
absurd  that  the  tenant  should  vouch  another  person 
to  warrant  lands  to  him  which  he  has  not.  On  the 
other  side  it  was  argued,  that  in  all  cases  of  adversary 
actions,  although  the  person  against  whom  the  writ 
was  brought  was  not  tenant  at  the  time  of  the  teste, 
but  became  tenant  before  the  return,  it  was  sufficient. 
If  the  tenant  to  the  prcccipe  was  not  seised  at  the 
return  of  the  writ,  he  might  avoid  it  by  pleading  non- 
tenure ;  if  instead  of  that  he  vouched  over,  then  he  ad- 
mitted the  writ  to  be  good  as  to  himself,  but  still  the 
vouchee  might  counterplead  the  tenancy;  if  he  did 
not,  the  recovery  would  be  good  by  estoppel  against 
the  parties  to  it ;  however,  in  such  a  case,  the  tenant 
to  the  prcEcipe  could  not  recover  over  in  value,  because 
he  had  lost  nothing;  but  if  the  tenant  acquired  the 
lands  after  the  voucher,  and  judgment  was  given 
against  him,  it  would  bind  the  land ;  and  as  the  tenant 
had  lost  the  land,  he  would  recover  in  value  against 
the  vouchee  :  so  that  the  recovery  would  be  effectual. 
This  being  the  law  in  adversary  suits,  it  ought  cer- 
tainly to  be  so  in  common  recoveries,  which  the  judges 
take  notice  of  as  common  assurances,  and  which  they 
will  always  support,  if  possible. 

It  was  adjudged  that  this  recovery  was  good;  and 
Lord  Chief  Justice  Holt  said,  the  general  rule  was, 
that  if  the  tenant  to  the  praecipe  acquired  the  freehold 
at  any  time  before  the  judgment  was  given,  it  was  suf- 
ficient; because  it  cannot  then  be  said,  that  the  reco- 
very was  had  against  a  person  who  had  nothing  in  the 
lands :  and  it  was  not  enough,  in  a  counterplea  of 
voucher,  to  say  the  voucher  had  nothing  in  the  lands 
at  the  time  of  the  voucher,  without  adding  7iec  unquam 
posted ;  therefore  a  writ  might  be  made  good  by  a  sub- 
sequent purchase,  so  might  a  voucher ;  which  was  the 
more  reasonable,  because  the  demandant  might  have 
a  good  cause  of  action,  although  the  tenant  had  not 
the  land  when  he  commenced  his  suit;  so  that  it  was 
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sufficient,  in  law,  if  the  tenant  had  the  land  to  render 
at  any  time  before  judgment. 

24.  By  the  statute  14  Geo.  II.  c.  20.  §  6.  it  is 
enacted,  that  from  and  after  the  commencement  of 
the  said  act  every  recovery  already  suffered,  or  there- 
after to  be  suffered,  shall  be  deemed  good  and  valid 
to  all  intents  and  purposes,  notwithstanding  the  fine, 
or  deed  or  deeds,  making  the  tenant  to  such  writ, 
should  be  levied  or  executed  after  the  time  of  the 
judgment  given  in  such  recovery,  and  the  award  of 
the  writ  of  seisin  as  aforesaid ;  provided  the  same 
appear  to  be  levied  or  executed  before  the  end  of  the 
term,  great  session,  session  or  assizes,  in  which  such 
recovery  was  suffered,  and  the  persons  joining  in  such 
recovery  had  a  sufficient  estate  and  power  to  suffer 
the  same  as  aforesaid. 

25.  In  ejectment,  the  jury  found  a  special  verdict 
that  Sarah  Williams,  being  tenant  in  tail  of  the  pre- 
mises in  question,  conveyed  the  same  by  lease  and  re- 
lease, dated  the  19th  and  20th  of  November  1778,  to  a 
person  to  make  him  tenant  to  the  precipe,  in  order 
that  a  common  recovery  might  be  suffered,  which  was 
accordingly  suffered,  and  a  writ  of  seisin  awarded, 
tested  the  6th  of  the  same  month  of  November,  re- 
turnable in  fifteen  days  of  St.  Martin ;  to  which  the 
sheriff  returned,  that  he,  by  virtue  of  the  said  writ,  on 
the  10th  of  November  in  the  same  term,  did  cause  full 
seisin  of  the  premises  therein  mentioned  to  be  delivered 
to  the  demandant.  It  was  contended,  that  this  recovery 
was  void,  for  it  appeared  upon  the  record,  that  seisin 
was  delivered  by  the  sheriff  ten  days  before  the  date  of 
the  conveyance  to  the  tenant  of  the  freehold,  when,  in 
fact,  Sarah  Williams  was  in  possession  of  the  lands ; 
and  that  this  case  was  not  within  the  statute  14  Geo. 
II.  c.  20.  §  5.  which  arose  from  the  fictitious  relation 
to  the  first  day  of  the  term,  and  was  made  for  a  dif- 
ferent purpose ;  viz.  to  prevent  recoveries  being  set 
aside  where  the  tenant  to  the  prcEcipe  was  created  by 
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fleed  executed  after  the  award  of  the  writ  of  seisin. 
The  words  of  the  6th  section  of  the  act  were,  '*  exe- 
cuted after  the  time  of  the  judgment  given  and  the 
award  of  the  writ  of  seisin."  But  there  was  a  material 
difference  between  the  aicard  and  the  execution  of  the 
writ;  and  the  7th  and  8th  sections  expressly  pro- 
vide, that  the  act  should  not  be  extended  beyond  its 
strict  limits.  The  counsel  on  the  other  side  were 
stopped  by  the  Court,  who  said,  that  though  there 
might  have  been  some  doubt,  if  it  had  been  found  a 
fact  that  seisin  was  actually  given  on  the  10th  of 
November,  yet  the  day  named  in  the  return  was  im- 
material ;  for  it  was  not  nec^  .ary  to  name  any  par- 
ticular day,  and  the  return  would  have  been  good 
without  it.  All  that  was  necessary  was,  that  seisin 
should  be  delivered  after  the  judgment,  and  before 
the  return  of  the  writ,  and  that  the  proceedings  should 
all  be  in  the  same  term.  That  those  requisites  were 
-complied  with  in  the  present  case,  which  was  directly 
within  the  statute  14  Geo.  11.  §  5  &  6.  As,  therefore, 
the  day  mentioned  in  the  sheriff's  return  was  repug- 
nant to  the  rest  of  the  proceedings,  it  was  to  be  re- 
jected, and  there  must  be  judgment  for  the  defendant. 

A  writ  of  error  was  brought  upon  this  judgment  in  5  Tem.  Rep. 
the  Court  of  King's  Bench.  Lord  Kenyon  observed,  ^* 
that  the  sense  of  the  clause  in  the  statute  14  Geo.  II. 
was,  that  the  recovery  should  be  valid,  provided  the 
deed  making  a  tenant  to  the  prcecipe  was  executed  be- 
fore the  end  of  the  term  in  which  the  recovery  was 
suffered ;  and  it  appeared  upon  this  verdict,  that  the 
deeds  making  the  tenant  to  the  prcEcipe  were  executed 
"  within  the  term.  And  though  the  statute,  in  enu- 
merating some  of  the  defects  for  which  remedy  was 
to  be  applied,  does  not  mention  this  particular  defect, 
it  has  always  been  understood,  that  the  act  was  in- 
tended to  remedy  every  defect  of  this  kind,  provided 
that  which  is  there  made  a  condition  be  complied  with, 
namely,  the  making  of  the  tenant  to  the  pi'CBcipe  before 
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the  end  of  the  term  in  which  the  recovery  is  suffered ; 
nor  could  the  words  of  the  statute  be  satistied  by  any 
other  construction.  The  other  Judges  concurred  in 
opinion  with  the  Lord  Chief  Justice,  and  the  Judgment 
was  affirmed. 

A  writ  of  error  was  then  brought  in  the  House  of 
Lords,  where  the  judgment  was  affirmed. 
Leases  for  lives       26.  It  is  HOt  ouly  ncccssary  for  a  person  who  sufi'ers 

need  not  be  ,  p   •        i      i  i  •        i 

surrendered,  a  commou  rccovcry  to  have  an  estate  oi  ireehoid  ni  tlie 
lands,  but  it  is  also  necessary  that  it  should  be  an 
estate  in  possession ;  for  the  person  against  whom  the 
writ  is  brought  must  be  actual  tenant  in  possession  of 
the  freehold ;  so  that  it  frequently  happens,  that  per- 
sons who  are  entitled  to  estates  of  inheritance  in  lands, 
are  notwithstanding  disabled  from  suffering  common 
recoveries  of  them,  in  consequence  of  their  not  having 
a  freehold  in  possession.  This  happens  in  two  cases: 
first,  where  the  lands  are  let  out  on  leases  for  lives : 
and  secondly,  where  there  is  an  estate  for  life  j)rior  to 
their  estate  of  inheritance. 

27.  Before  the  statute  of  quia  cmptores.,  subinfeu- 
dations, whereon  rents  and   services  were  reserved, 

1  Burr.  11.-,.  Jid  not  prcvcnt  a  writ  of  entry  from  lying  against  the 
lord  of  the  seigniory.  When  common  leases  to  far- 
mers for  one  or  more  life  or  lives,  reserving  rent,  came 
in  use,  they  resembled  subinfeudations,  and  therefore 
ought  not  to  have  prevented  the  pnccipe  from  being 
brouglit  agamst  tlie  owner  of  the  freehold  under  which 
the  leases  were  granted  ;  but  it  was  thought  necessary 
and  became  usual  for  the  person  who  intended  to  suf- 
fer a  recovery,  to  get  conditional  surrenders  from  the 
lessees  for  life,  in  order  to  become  seised  of  a  freehold 
in  possession,  and  be  thereby  enabled  to  make  a  good 
tenant  to  the  prcecipe. 

28.  This  practice  was  productive  of  several  incon- 
veniences ;  the  lessees  for  life  were  sometimes  un- 
willing, and  frequently  unable,  from  want  of  age  or 
understanding,  to  make  such  surrenders  ;  und  it  being 
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in  some  instances  doubtful  in  whom  such  leases  for 
lives  were  vested,  the  statute  14  Geo.  I.  c.  20..  reciting 
that  several  leases  had  been  and  were  likely  to  be 
made  of"  honours,  8:c.  for  one  or  more  life  or  lives, 
under  particular  rents  thereby  reserved  and  to  be  re- 
served ;  and  that  procuring  surrenders  of  such  freehold 
leases,  or  the  tenants  to  join,  frequently  occasioned 
great  trouble,  difficulty,  and  expense  to  tenants  in 
tail;  it  is  therefore  enacted,  §  1,  "That  all  common 
recoveries  suffered  or  to  be  suffered  in  His  Majesty's 
Court  of  Common  Pleas  at  Westminster,  or  in  any 
court  of  record  in  the  principalicy  of  Wales,  or  in  any 
of  the  counties  palatine,  or  in  any  other  court  having 
jurisdiction  of  the  same,  of  any  honours,  castles, 
manors,  lands,  tenements,  or  hereditaments,  without 
any  surrender  or  surrenders  of  such  lease  or  leases,  or 
without  the  concurrence  or  any  conveyance  or  as- 
>urance  from  such  lessee  or  lessees,  in  order  to  make 
good  tenants  to  such  writs  of  entry  or  other  writs, 
whereupon  such  recoveries  have  been  or  shall  be  had 
or  suffered,  shall  be  as  valid  and  effectual  in  law,  to 
all  intents  and  purposes  whatsoever,  as  if  such  lessee 
or  lessees,  or  any  other  person  or  persons  claiming 
under  him,  her,  or  them,  had  conveyed  or  joined  in 
conveying,  or  shall  convey  or  join  in  conveying,  a 
good  estate  of  freehold  to  such  person  or  persons  as 
has  or  have  been,  or  shall  become  tenant  or  tenants  to 
such  writs  of  entry,  or  other  writs  whereupon  such 
common  recoveries  have  been  or  shall  be  suffered." 

29.  Although  the  above  statute  has  made  the  sur-  But  persons 

,,,■",,.  .        ,  having-a  prior 

icnder  of  leases  tor  lives  unnecessary,  yet  it  does  not  estate  for  lue 
extend  to  estates  for  life,  prior  to  the  estate  of  which 
a  recovery  is  intended  to  be  suffered ;  such  estates 
must  therefore  still  be  surrendered  to  the  person 
against  whom  the  writ  of  entry  is  brought ;  for  this 
case  is  expressly  excepted  in  the  statute  14  Geo.  II. 
c.  20.,  it  being  thereby  provided,  §  2,  "  That  nothing 
in  that  act  contained  should  extend  or  be  construed 


must  join. 


300  Title  XXXVI.    Recovery.    Ch.  li.  §  30—32. 

to  extend  to  make  any  common  recoveries  valid  and 
effectual  in  law,  unless  the  person  or  persons  entitled 
to  the  first  estate  for  life,  or  other  greater  estate,  in 
case  there  was  no  such  estate  for  life  in  being,  in  re- 
version or  remainder,  next  after  the  expiration  of  such 
leases,  has  or  have  by  some  lawful  act  or  means,  con- 
veyed or  assured,  or  joined  in  conveying  or  assuring, 
or  shall  by  some  lawful  act  or  means  convey  or  assure, 
or  join  in  conveying  or  assuring,  an  estate  for  life  at  the 
least  to  such  person  or  persons  as  has  or  have  been,  or 
shall  become  tenant  or  tenants  to  the  writ  of  entry,  or 
other  writs  whereupon  such  common  recoveries  have 
been  or  shall  be  suffered." 

Pigot.oO.  30.  The  prior  estate  for  life  ought  to  be  surrendered 

to  the  person  who  has  the  remainder  or  reversion,  be- 
fore he  makes  a  tenant  to  the  prcecipe.  But  if  the  sur- 
render is  made  after  the  execution  of  the  deed,  by 
which  the  lands  are  conveyed  to  the  person  who  is  to 
be  tenant  to  the  pmcipe,  it  must  then  be  made  to  him, 
otherwise  it  will  be  void;  because  the  person  who  is 
to  suffer  the  recovery  has  then  no  reversion  in  him  for 
the  surrender  to  operate  upon. 

A  surrender  31,  Commou  rccovcrics  haviug  bccn  long  considcrcd 

sometimes  pre-  r  -i         ^  i     •        ^  i  ^  r 

si.mcd.  as  common  assurances  oi  lands,  and  ni  the  nature  oi 

conveyances  by  consent,  the  judges  have,  in  conse- 
quence of  particular  circumstances,  sometimes  pre- 
sumed that  the  tenant  for  life  had  surrendered  his 
estate,  though  no  surrender  was  actually  proved ;  and 
therefore,  where  the  possession  has  accompanied  a 
recovery  for  a  long  time,  the  court  will  presume  a 
surrender  by  the  tenant  for  life. 
Green  V. Froud,  32.  lu  an  cjcctment  upon  a  trial  at  bar  for  lands  held 
1  M'o'd.  117!  in  ancient  demesne,  a  recovery  in  the  court  of  ancient 
demesne  was  produced,  which  had  been  suffered  a 
long  time  before,  and  the  possession  had  gone  ac- 
cordingly. It  appeared  that  part  of  the  land  was 
leased  for  life,  and  the  recovery  was  by  the  person 
in  reversion,  so  that  there  was  no  tenant  to  the  p?'a- 
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cipe.  But  the  Court  said,  that  as  the  possession  had 
gone  wath  the  recovery  for  so  long  a  time,  they  would 
presume  a  surrender ;  as  in  an  appropriation  of  great 
antiquity,  a  licence  has  been  presumed,  although  none 
appeared. 

33.  Where,  after  a  recovery,  the  deeds  were  sup-  Ganside  v. 

„,.„  ,.  ,,  ,         Radcliffe, 

pressed  by  the  tenant  tor  lite,  so  that  it  could  not  be  i  cha.  Ca. 

.  292 

made  out  whether  he  had  surrendered  his  estate  for 
life  to  the  tenant  to  the  praicipe  or  not ;  it  was  decreed 
for  the  recovery,  without  allowing  a  trial  at  law ;  for 
where  deeds  are  suppressed,  omnia  prcesumuntiir . 

34.  Where  collateral  evidence  has  been  given  of  a 
surrender  by  a  tenant  for  life,  the  recovery  has  been 
deemed  good. 

35.  Upon  a  trial  at  bar,  the  lessor  of  the  plaintiff  Warren  v. 
claimed  under  an  old  entail  in  a  family  settlement,  2Stra.  1129. 
and  part  of  the  estate  appeared  to  be  in  jointure  to  a 
widow,  at  the  time  her  son  suffered  a  common  reco- 
very. The  defendant  who  claimed  title  under  the 
recovery  not  being  able  to  show  a  surrender  of  the 
mother's  life  estate,  it  was  insisted  that  there  was  no 
tenant  to  the  pracipe,  as  to  that  part ;  so  that  the  re- 
mainder, which  the  lessor  of  the  plaintiff  claimed,  was 

not  barred.  To  obviate  this  objection,  it  was  insisted 
by  the  defendant,  that  after  so  long  a  time  had  elapsed, 
a  surrender  should  be  presumed,  according  to  the 
doctrine  laid  down  in  the  case  of  Green  v.  Froud ;  and 
to  fortify  this  presumption,  they  offered  to  produce  in 
evidence  the  debt  book  of  Mr.  Edwards,  an  attorney 
at  Bristol,  then  a  long  time  dead ;  wherein  he  had 
charged  32/.  for  suffering  the  recovery,  two  articles  of 
which  charges  were,  for  drawing  a  surrender  of  the 
mother's  estate,  20*.  and  for  engrossing  two  parts 
thereof,  20^. ;  and  that  it  appeared  by  the  book  that 
the  bill  had  been  paid.  This  being  objected  to,  as  im- 
proper evidence,  the  Court  were  of  opinion  that  it 
should  be  allowed ;  for  it  was  a  circumstance  material 
upon  the  inquiry  into  the  unreasonableness  of  pre- 
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suming  a  surrender  of  the  widow's  life  estate,  and 
could  not  be  suspected  of  having  been  done  for  this 
purpose.  If  Edwards  had  been  living,  he  might  un- 
doubtedly have  been  examined ;  and  after  his  death, 
this  was  the  next  best  evidence,  and  it  was  accordingly- 
read  :  after  which  the  Court  declared,  that  ivithout  this 
circwmtance  they  would  have  presumed  a  surrender,  and 
desired  it  7?iight  be  taken  notice  of^  that  they  did  not  re- 
quire  any  evidence  to  fortify  the  presumption  after  such  a 
length  of  time. 

36.  But  where  there  is  no  reason  or  ground  to  found 
a  presumption,  that  the  tenant  for  life  had  surrendered 
his  life  estate,  and  where  the  possession  has  not  gone 
with  the  recovery,  the  Court  will  not  presume  that 
such  a  surrender  was  made. 
Goodtitiev.  37.  G.  R.  Bridges  being  tenant  in  tail  of  a  consi- 

2  ^uru'woQ.  derable  estate,  whereof  he  was  in  possession  of  some 
part,  the  remainder  being  held  by  a  widow,  on  whom 
it  had  been  settled  for  life,  for  her  jointure,  and  who 
was  then  in  possession  of  it,  suffered  a  common  reco- 
very of  the  whole  estate  tail,  using  such  descriptions 
as  were  sufficient  to  include  the  whole  estate  tail,  and 
then  settled  it  on  the  Duke  of  Chandos.  Upon  the 
death  of  G.  R.  Bridges,  the  Duke  of  Chandos  entered 
into  possession  of  all  the  estate,  except  the  part  of 
which  the  widow  was  in  possession,  and  upon  her 
death  he  took  possession  of  that  part  also.  An  eject- 
ment was  brought  against  the  Duke  of  Chandos  by 
James  Bridges  the  reversioner,  for  that  part  of  the 
estate  tail  whereof  the  widow  was  in  possession  at  the 
time  when  the  recovery  was  suffered ;  upon  the  ground 
that  there  was  no  surrender  of  the  widow's  life  estate. 
The  duke  of  Chandos  being  unable  to  give  any  sort  of 
evidence  of  an  actual  surrender,  his  counsel  insisted  at 
the  trial  that  a  surrender  of  the  widow's  life  estate 
ought  to  be  presumed  after  so  long  a  time,  even  though 
they  should  not  give  any  evidence  whatsoever  of  such 
a  surrender:  but  Mr.  Justice  Noel,  who  tried  the 
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cause,  was  of  opinion  that  a  surrender  of  the  tenant  for 
life  could  not  be  presumed  when  no  sort  of  evidence 
had  been  given  to  make  such  a  fact  in  the  least  pro- 
bable ;  and  when  the  possession  had  not  gone  with  the 
recovery,  but  had  continued  in  the  tenant  for  life  until 
the  time  of  bringing  the  ejectment;  and  accordingly 
lie  directed  the  jury  to  find  for  the  plaintiff.  Upon 
this  direction  a  motion  was  made  for  a  new  trial.  The 
defendant's  counsel  relied  on  the  cases  of  Green  v. 
Froud,  and  Warren  ex  dem.  Webb  v.  Grenville,  men- 
tioned in  the  preceding  pages.  On  the  other  side  it 
was  argued  for  the  plaintiff,  that  there  could  be  no 
presumption  without  some  facts  to  ground  it  upon. 
In  the  case  of  Mr.  Grenville,  there  was  a  very  strong 
presumption  arising  from  the  articles  in  the  attorney's 
bill ;  the  proof  whereof  the  Court  allowed  to  be  en- 
tered into,  and  received  satisfaction  from  it :  and  that, 
there  was  no  case  where  a  presumption  of  a  surrender 
had  been  raised,  without  possession  accompanying 
and  following  the  recovery. 

In  the  case  of  Froud  v.  Green,  upon  which  Mr. 
Grenville's  case  was  said  to  be  grounded,  there  was  a 
possession  which  had  followed  the  recovery  for  a  long 
time,  and  that  was  the  very  reason  there  given  for  the 
Court's  forming  the  presumption  which  they  then 
made.  That  the  rule  in  all  the  cases  cited,  and  in  all 
cases  of  this  kind,  must  in  reason  and  common  sense 
necessarily  be  understood  to  relate  to  the  length  of 
time  which  has  elapsed  since  the  tenant  in  tail's  comi?ig. 
into  possession,  and  not  to  the  length  of  time  since  the 
suffering  of  the  recovery.  The  outstanding  life  estate, 
during  the  life  of  the  widow,  forms  the  strongest  pre- 
sumption that  she  did  not  surrender  the  estate ;  be- 
sides, it  did  not  at  all  appear  from  the  Judge's  report 
that  G,  R.  Bridges,  the  tenant  in  tail  in  possession  of 
all  the  j^est  of  the  estate,  and  of  which  he  had  power 
to  suffer  a  recovery,  ever  meant  or  intended  to  suffer 
a  recovery  of  these  settled  land^,  which  he  had  no 
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power  to  do ;  he  had  other  lands  upon  which  tlie  re- 
covery operated,  and  there  was  no  reason  to  imagine 
that  he  meant  to  include  these  lands,  or  that  he  ever 
attempted  to  procure  a  surrender  of  them. 

Lord  Mansfield. — "  I  was  counsel  in  the  case  of 
Mr.  Grenville,  reported  by  Strange,  and  I  remember 
very  well  that  the  point  of  evidence  was  strongly  liti- 
gated :  the  attorney,  who  had  been  concerned  in  the 
transaction  of  the  common  recovery,  was  one  Edwards 
of  Bristol,  who  had  been  then  long  dead  :  the  entry  in 
his  bill  bock  was  made  at  the  time  of  the  transaction, 
and  a  receipt  had  been  given  upon  the  bill,  which  con- 
tained the  articles  /or  (h^twiiig  and  engrossing  the  sur- 
render;  so  that  there  was  positive  proof  in  that  case 
of  an  actual  surrender:  and  there  the  jointress  had 
been  dead  a  vast  number  of  years ;  and  the  person  who 
suffered  the  recovery,  and  his  son  after  him,  had  both 
of  them,  during  their  respective  lives,  sufficient  oppor- 
tunity to  have  it  set  right  after  they  came  into  pos- 
session, if  they  had  known  or  suspected  it  to  have  been 
defective,  which  certainly  formed  a  presumption  that 
it  was  regular  and  not  defective.  I  am  confident  that 
all  the  Court  did,  or  intended  to  do,  in  that  case,  was 
only  to  take  care  that  it  should  be  understood  that 
they  did  not  mean  to  shake  the  authority  of  any  one- 
case  which  had  been  founded  upon  presumption,  and 
that  they  would  not  require  positive  proof  of  a  sur- 
render, in  any  case  where  there  was  sufficient  pre- 
sumption of  it.  Sir  J.  Strange's  report  is  incorrect, 
considered  as  a  foundation  for  a  principle  or  rule  of 
property,  though  it  might  be  enough  to  serve  the  taker 
of  such  a  note  for  a  memorandum  to  refresh  his  own 
recollection ;  if  that  be  so,  then  consider  the  present 
case  upon  principles.  There  are  two  sorts  of  pre- 
sumption, one  a  presumption  of  law,  and  not  to  be 
contradicted ;  the  other  a  species  of  evidence,  which, 
latter  must  have  a  ground  to  stand  upon,  something 
from  whence  it  is  to  arise.    It  is  now  fully  settled  and 
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established,  that  a  tenant  in  tail  may,  if  he  pleases, 
either  tnrn  his  estate  tail  into  a  fee  simple,  or  alienate 
it  for  his  own  benefit,  by  suffering  a  common  reco- 
very ;  but  he  must  have  a  sufficient  estate  and  power 
to  qualify  him  for  suffering-  such  a  recovery ;  he  must 
either  be  tenant  in  tail  in  possession,  or  he  must  have 
the  concurrence  of  the  freeholder,  who  claims  under 
the  same  settlement.      This  principle  is  adhered  to 
by  the  statute  14  Geo.  II.  c.  20.     The  tenant  for  life, 
whose  consent  is  necessary  to  the  tenant  in  tail  in  re- 
mainder, to  enable  him  to  cut  off  the  entail,  is  not  the 
lessee  of  the  land  under  a  beneficial  lease,  but  the  ori- 
ginal tenant  for  life,  claiming  under  the  same  family 
settlement,  and  having  a  life  estate  settled  upon  him 
prior,  in  order  of  succession,  to  the  other'a  remainder 
in  tail.     Where  a  person  has  a  power  to  suffer  a  re- 
covery, and  thereby  bar  his  estate  tail,  omnia  'prcesu- 
muntur  rite  et  solemniter  acta,  until  the  contrary  ap- 
pears ;  and  it  is  reasonable  that  it  should  be  so  :  but 
if  the  contrary  appear,  then  there  is  an  end  of  such 
presumption.     This  was  the  case  of  the  Earl  of  Suf-  Keenv.  e.uI 
folk's  recovery,  upon  a  trial  at  bar  in  this  court,    in  2  stra"L"'7l' 
Easter  term,  1747  ;  there  the  contrary  r//V/ appear,  and 
the  presumption  was  thereby  destroyed  ;  there  were 
blundering  deeds  actually  produced,  which  appeared 
clearly  to  be  wrong ;  and  it  was  manifest,  upon  the 
evidence  disclosed,  that  there  was  not  a  good  tenant 
to  the  prd'cipc :   it  was  therefore  impossible  for  the 
Court,  in  that  case,  to  presume  that  there  was  a  good 
tenant  to  the  prcecipe. 

"  But  if  a  man  has  power  to  suffer  a  recovery,  that 
is  a  solid  c^nd  reasonable  ground  for  presuming  that 
all  was  done  rightly  and  regularly,  unless  something 
to  the  contrary  shall  appear.  Where  the  freeholder 
is  a  trustee  for  the  tenant  in  tail  himself,  and  under 
his  power  and  direction,  it  is  a  reasonable  and  just 
cause  for  presuming  that  every  thing  was  regularly 
transacted  ;  so  where  the  person  or  persons  interested 
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to  object  against  the  validity  of  a  recovery  have  had 
opportunity  to  make  objections  to  it,  but  instead  of 
doing  so  have  acquiesced  under  it,  and  not  disputed 
its  validity,   this  forms   a  presumption  that  all  was 
right  and  regular.     But  there  can  be  no  presumption 
in  the  nature  of  evidence  in  any  case,  without  some- 
thing from  whence  to  make  it,  some  ground  to  found 
the  presumption  upon  ;  whereas  here  is  absolutely 
nothing  from  whence  to   presume  a  surrender  :  the 
single  pretence  to  any  the  least  ground  of  presump- 
tion,  in  the  present  case,   can  only  be  this,  that  no 
tenant  in  tail  in  remainder  would  suffer  a  recovery, 
without  first  getting  a  surrender  of  the  life  estate,  in 
order  to  make   it  valid   and  effectual.     But  even  that 
ground,  slight  as  it  is,  will  not  hold  in  the  present 
case  ;  for  it  does  not  at  all  appear,  upon  the  report  of 
the  Judge,  that  G.  R.  Bridges,  who  suffered  the  re- 
covery in  question,  had  the  least  intention  whatsoever 
tp  include  those  particular  lands  in  the  recovery  which 
he  suffered,  and  which  he  had  full  power  in  himself 
alone  to  suffer,  of  all  the  rest  of  the  estate,  whereof 
he  was  at  that  time  tenant  in  tail  in  possession.     He 
was  then  in  possession  of  the  manor  of  Keynsham,  and 
of  other  lands  in  Keynsham,  sufficient  to  answer  the 
general  descriptions  used  in  the  recovery.     He  must 
probably  know,  or  have  been  informed  by  his  counsel 
or  agents,  that  he  had  no  such  power  over  the  settled 
parts,  without  obtaining  a  surrender  of  the  life  estate  ; 
he  might  perhaps  be  satisfied  that  he  could  not  obtain 
a  surrender  of  the  life  estate  ;  or  he  might  have  at- 
tempted to  obtain  it,  and  failed  in  such  attempt.     If 
the  mere  fact  of  a  remainder-man  in  tail's  suffering  a 
recovery  was  alone  sufficient  to  ground  a  presumption 
of  a  surrender  of  the  life  estate,  it  would  be  in  the 
power  of  every  remainder-man  in  tail  to  bar  the  estate 
tail,  notwithstanding  the  tenant  for  life  should  ab- 
solutely refuse  to  join  with  him  in  suffering  a  recovery ; 
it  is  therefore  necessary  that  there  should  be  facts  and 
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circumstances  to  ground  a  presumption  of  such  a  sur- 
render upon  :  whereas  in  the  present  case,  it  is  so  far 
from  being  reasonable  to  presume  that  there  was  such 
a  surrender  from  the  jointress,  that  there  are,  on  the 
contrary,  many  reasons  to  induce  a  suspicion  that 
there  was  not  such  a  surrender  ;  she  might  have  more 
regard  for  James  Bridges  than  for  George ;  she  might 
think  it  wrong  or  unkind  to  hurt  the  reversioner  ;  or 
even  whim  and  peevishness  might  prevent  her  from 
interfering  :  there  is  no  defining  the  various  reasons 
she  might  have  to  hinder  her  from  surrendering  her 
life  estate  for  such  purpose.  Mr.  George  Bridges 
being  therefore  only  tenant  in  tail  in  remainder,  and 
the  life  estate  under  the  same  settlement  still  sub- 
sisting at  the  time  of  his  suffering  the  recovery,  it  is 
clear  that  he  had  no  power  to  alien  or  to  bar ;  and 
there  is  nothing  whence  to  presume  a  surrender  of  the 
life  estate,  to  enable  him  to  do  so. 

"  If  he  had  any  power  to  bar  or  alien,  then  indeed 
no  presumption  could  have  been  too  large,  in  order 
to  prevent  slips  in  legal  forms  and  methods  of  con- 
veyance, and  to  effectuate  the  intention  of  a  person 
who  had  a  legal  right  to  do  such  an  act.  No  argu- 
ment can  be  drawn  in  the  present  case  from  length 
of  time,  because  the  ejectment  was  brought  imme- 
diately upon  the  death  of  the  jointress."  The  Court 
were  all  clear  and  unanimous,  that  there  was  no  colour 
for  objecting  to  the  Judge's  direction. 

At  the  sitting  of  the  Court  the  next  morning,  Lord 
Mansfield  mentioned  this  case  again  :  He  said  he  had 
looked  into  his  own  note  of  the  case  of  Warren  on  the 
demise  of  Webb  against  Grenville,  where  the  recovery 
was  of  forty  years'  standing ;  and  the  Court  did  lay  it 
down  in  that  case,  *'  that,  after  a  recovery  of  forty 
years'  standing,  they  would,  without  any  other  cir- 
cumstances, presume  a  conditional  surrender  to  have 
been  made  by  the  tenant  for  life  ;"  and  they  relied 
upon  1  Ventr.  257.  and  Mr.  Pigot's  book,  p.  4 1 .     But 
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bis  Lordship  observed,  that  there  are  other  circum- 
stances, in  the  case  in  Ventris  ;  and  there  is  nothing 
in  Pigot  to  justify  this   general   position.      And  he 
added,  that  in  the  case  then  at  the  bar,  the  Court  did 
(as  he  had  taken  it  down)  admit  as  evidence  the  entry 
in  the  attorney's  book,  as  has  been  mentioned.     He 
said,  he  was  rather  more  strongly  of  opinion  than  he 
was  yesterday,   "  that  in  the  present  case  there  was 
no  ground  for  a  presumption  that  there  was  any  sur- 
render by  the  tenant  for  life."     Here  were  two  parti- 
cular reasons  against  making  any  such  presumption. 
One  was,. that  there  did  not  appear  to  have  been  any 
intention   in   the  remainder-man   in  tail  to  suifer  a 
recovery  of  these  particular  lands :  the  other,   that 
here  was  no  possession  at  all,  under   this  recovery ; 
but,  on  the  contrary,  the  ejectment  was  brought,  and 
the  validity  of  the  recovery  put  into  litigation,  imme- 
diately after  the  death  of  the  tenant  for  life.     If  the 
eldest  son,  who  has  a  remainder  in  tail  under  a  family 
settlement,  should  privately  suffer  a  common  recovery, 
and  his  father  live  many  years  afterwards,   it  might 
as  well  be  argued,  "  that  length  of  time  from  the 
date  of  the  recovery  should  induce  a  presumption  that 
the  father  surrendered  his  estate  for  life."     And  his 
Lordship  declared  himself  as  clear,  that  if  there  had 
been  a  long  possession  by  the  tenant  in  tail  after  the 
death  of  the  tenant  for  life,  though  such  a  possession 
might  be  ascribed  to  the  entail,  the  presumption  ought 
to  have  been  made,  upon  the  ground  of  acquiescence 
under  it,  and  the  probability  arising  therefrom,  "  that 
the  parties  knew  that  the  recovery  was  not  defective." 
Hulcs  of  property  ought  (his   Lordship  said)  to  be 
generally  known,  and  not  to  be  left  to  loose    notes, 
which  rather  serve  to  confound  principles,   than  to 
confirm  them.     He  therefore  proposed  to  have  a  con- 
ference witli  all  the  Judges  upon  this  case :  wliich 
proposal  did  not  arise,  he  said,  from  any  doubt  about 
the  matter  (for  he  was  more  confirmed  in  his  opinion 
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than  he  was  yesterday),  but  for  the  sake  of  having  so 
considerable  a  rule  of  property  settled,  and  of  render- 
ing- it  notorious  and  public.     For  which  purpose,  he 
(at  first)  ordered  it  to  stand  over  till  next  term  :  but 
afterwards,  upon  its  being  agreed  by  all  the  parties, 
that,  in  Mr.  Grenville's  case,  there  was  a  great  num- 
ber of  years  during  which  the  tenant  in  tail  had  been 
in  possession  after  the  death  of  the  tenant  for  life  ; 
and  upon  the  now  defendant's  counsel  candidly  de- 
claring   "  that  they  themselves  were  fully  satisfied 
with  the  present  opinion  of  the  Court,"  he  retracted 
his   proposal,    and    said   he   would   not  trouble   the 
Judges  with  it,  since  the  counsel  were  so  candid  as 
to  acquiesce  entirely  in  the  opinion  that  the  Court 
had  already  intimated.     His  Lordship  further  added, 
that  he  would  have  it  understood,  that  possession  of 
the  tenant  in  tail,  after  the  death  of  the  tenant  for 
life,  does  leave  a  ground  of  presumption  "  that  there 
w\is  a  surrender."     But,  in  the  present  case,  there  was 
no  possession  after  the  deatli  of  the  tenant  for  life :  the 
ejectment  was  brought  immediately. 

38.  When  the  person  who  intends  to  suffer  a  common  ^I'o^*^  ^  tenant 
recovery  is  in  actual  possession  of  the  freehold,  he  may  may  be  made. 
convey  it  to  any  stranger,  for  the  purpose  of  making 

him  tenant  to  the  2)rc?'cij)e,  by  fine,  feoffment,  grant, 
bargain  and  sale  enrolled,  or  lease  and  release. 

39.  It  is  sometimes  thought  expedient  to  make  a  By  fine, 
tenant  to  the  precipe  by  fine  ;  not  only  on  account  of 

the  notoriety  of  this  species  of  assurance,  but  because 
even  an  erroneous  fine  oives  such  an  estate  to  the  co^- 
nizee  as  is  sufficient  to  make  him  a  good  tenant  to  the 
prcEcipe.  And  Lord  Hale  has  said,  that  the  cognizee  3  Keb.  597. 
of  a  fine  Oct.  Purif.  would  be  a  good  tenant  to  thep-^- 
c'lpc,  in  a  recovery  suffered  the  same  day;  and  the  Court 
would  presume  a  priority  to  support  a  conveyance. 

40.  A  writ  of  error  was  brought  against  a  person  Lioydv, 
who  was  made  cognizee  of  a  fine,  in  order  to  make  588.  '"  ^  ' 
him  tenant  to  the  pra2cip^c  ;  and  after  the  recovery  had 
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been  suffered,  the  fine  was  reversed  for  error ;  yet  the 
recovery  was  held  good  ;  because  there  was  a  suffi- 
cient tenant  to  the  prcecipe  at  the  time. 

41.  But  if  the  fine  was  in  itself  absolutely  void  ;  as 
if  the  person  who  levied  it  had  no  estate  of  freehold 
in  possession  of  the  land  ;  there  the  recovery  would  be 
void,  because  in  that  case  the  fine  passed  no  estate. 

Ante,  §  21.  42.  Thus  in  the  case  of  Dormer  v.  Parkhurst,  where 

a  fine  was  levied  by  a  tenant  for  years  and  a  remain- 
der-man in  tail,  to  make  a  tenant  to  the,  prucipe;  it 
was  determined  that  the  recovery  was  void,  because 
none  of  the  parties  to  the  fine  had  an  estate  of  free- 
hold in  possession  in  the  lands. 

Humev.  43.  In   a  celebrated  case  which  arose  in  Ireland, 

inlia,°c.'ii.  and  which  will  be  stated  in  a  subsequent  chapter,  it 
was  held  by  the  House  of  Lords  there,  contrary  how- 
ever to  the  opinion  of  a  majority  of  the  Judges,  and 
of  the  Lord  Chancellor,  that  where  a  fine  was  levied 
by  the  Earl  of  Ely  for  the  purpose  of  making  a  tenant 
to  the  prcecipe,  and  a  recovery  was  suffered  thereon 
in  the  same  term,  the  fine  should  be  deemed  conclu- 
sive evidence  of  the  sanity  of  the  cognizor,  and  of  his 
capacity  to  suffer  the  recovery ;  the  fine  and  recovery 
being  considered  as  one  assurance. 

Though  no  us?      44.  It  has  bccu  already  stated,  that  where  a  fine  is 

xlt.u.^.  4.  levied  without  any  consideration  or  declaration  of 
use,  the  use  and  legal  estate  immediately  result  to 
the  cognizor  of  the  fine,  so  that  the  cognizee  has  only 
a  seisin   of  an  instant.     In  consequence  of  this  doc- 

3Keb.  113.  trine,  where  a  fine  was  levied  in  order  to  make  a 
tenant  to  the  pnc'cipe,  and  a  writ  of  entry  was  brought 

Pigot,52.  against  the  cognizee  of  the  fine,  on  which  a  common 
recovery  was  suffered,  it  was  doubted  whether  such 
a  recovery  was  good  ;  for  as  no  use  was  declared  on 
the  fine,  it  was  said  that  the  use  and  estate  immedi- 
ately resulted  back  to  the  cognizor ;  so  that  the  cog- 
nizee had  no  estate  of  freehold  when  the  writ  of  entry 

W'  54.  was  brought,  nor  ever  afterwards.     Mr.  Pigot  held. 
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however,  that  such  a  recovery  would  be  good  ;  for  at 
common  law,  if  a  fine  was  levied  without  consideration, 
as  in  a  fine  there  needs  none,  the  cognizee  was  tenant 
to  all  writs,  until  the  statute  of  pernors  of  profits,  and 
the  statute  of  uses  :  and  although,  since  the  statute  of 
uses,  the  use  results  back  when  no  use  is  declared, 
yet  the  intent  of  the  parties  always  guided  the  use, 
and  there  could  be  no  resulting  use  against  the  ex- 
press intent  of  the  parties  ;  so  that  whenever  the  use 
results,  it  is  because  the  parties  intend  it.  Now,  in 
a  case  of  this  kind,  the  evident  intention  of  the  parties 
is  to  make  a  tenant  to  the  prcecipc,  which  appears  upon 
the  record,  by  the  writ  of  entry  being  brought  against 
the  cognizee  ;  and  therefore  he  must  have  such  an 
estate  as  will  make  him  a  good  tenant  to  the  p?'cEcipe. 

These  principles  have  been  fully  established  in  the 
follov/ing  cases. 

45.  A  tenant  in  tail  levied  a  fine  to  J.  S.  and  his  Aithamr. 
heirs,  in  order  to  make  him  tenant  to  the  prcEcipe  in  a  g?rTi6. 
common  recovery,  but  no  use  was  declared  on  the  ],^f^i^l^' 

''  .  Holt.  733. 

fine.     Seven  years  after,  a  v/rit  of  entry  was  brought  n  Mod.  210. 
against  J.  S.,  who  vouched  the  cognizor  of  the  fine, 
and  a   common  recovery  was    thus    suffered.      The 
question  was,  whether  J.  S.  had  an  estate  of  freehold 
in  him  at  the  time  of  the  recovery. 

It  was  contended,  that  although  the  legal  estate 
passed  by  the  fine  to  J.S.,  yet  as  no  use  was  declared, 
it  immediately  resulted  back  to  the  original  owner  of 
the  estate  ;  so  that  J.  S.  had  no  estate  in  the  lands 
when  the  recovery  was  suffered,  and  therefore  was 
not  a  good  tenant  to  the  precipe.  But  it  was  held 
by  Lord  Holt  and  all  the  other  Judges,  that  when  a 
fine  was  levied,  or  a  feoff"ment  made  to  a  man  and 
his  heirs,  the  estate  was  in  the  cognizee  or  feoffee, 
not  as  an  use,  but  by  the  common  law,  and  might  be 
averred  to  be  so.  And  as  in  this  case  the  intention 
of  the  fine  plainly  appeared  to  be  for  the  purpose  of 
making  a  tenant  to  the  prcecipe,  the  use  and  estate 
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should  be  allowed  to  have  vested  in  J.  S.  and  not  to 
have  resulted  to  the  cognizor  of  the  fine. 

4G.  In  a  subsequent  case,  Lord  Ch.  Just.  Parker 
said,  that  a  fine  being-  levied,  and  no  use  declared, 
and  a  recovery  having  been  immediately  after  suffered 
of  the  same  lands  ;  the  writ  of  entry  being  brought 
against  the  cognizee  of  the  fine,  showed  that  the  in- 
tent of  levying  the  fine  was,  to  make  a  tenant  to  the 
prcccipe. 

47.  It  has  been  often  doubted,  whether  a  husband, 
seisedjurc  nA'oris,  could  make  a  tenant  to  the  pra'cipc 
of  his  wife's  land,  without  her  joining  him  in  a  fine. 
This  doubt  probably  arose  from  the  words  of  Lord 
Talbot,  in  the  case  of  Robinson  v.  Cummins,  as  re- 
ported by  Mr.  Forrester ;  for  there  his  Lordship  is  said 
to  have  expressed  himself  thus; — "  It  hath  been  said, 
that  a  feme  tenant  in  tail,  and  her  husband,  cannot 
make  a  tenant  to  the  prcccipe  without  a  fine;  but 
whatever  may  be  the  case  where  a  husband  is  merely 
seised  in  right  of  his  wife,  is  not  necessary  for  me  to 
determine ;  because  in  this  case  Sir  J.  Robinson  did, 
by  his  intermarriage,  become  entitled  to  an  estate  by 
the  curtesy ;  and  therefore  he  alone,  without  his 
wife's  joining,  might  have  made  a  good  tenant  to  the 
prcccipe  y 

48.  In  an  opinion  given  by  the  late  Mr.  Booth 
on  this  subject,  he  observes,  that  this  report  of  Lord 
Talbot's  argument  is  incorrect ;  that  he  himself  was 
present  at  the  hearing  of  that  case,  and  had  a  very 
full  note  of  it;  and  that  Lord  Talbot's  words  were 
these  : — "  If  I  should  lay  it  down  as  a  rule,  that  where 
the  wife  is  entitled  to  an  estate  tail  in  possession,  her 
husband  and  she  could  not  make  a  tenant  to  the 
pracipc,  for  the  docking  of  the  entail,  without  a  fine, 
because  the  law  is  supposed  to  appoint  no  other 
method  by  which  a  woman  under  coverture  can  con- 
vey her  freehold,  but  by  fine,  I  should  shake  many 
of  the  common  recoveries  of  the  kingdom ;  for  what- 
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ever  may  have  been  the  practice  of  some  overcautious 
conveyancers,  yet  I  believe  it  hath  often  been  held 
that  the  husband  alone  may,  by  deed  only,  and 
without  any  fine  levied  by  the  wife,  convey  a  sufficient 
freehold  to  the  grantee  to  make  him  tenant  to  the 
p?^cGcipe." 

49.  This  latter  opinion  seems  to  be  perfectly  con- 
sistent with  the  principles  of  the  common  law;  for 
Lord  Coke  says — **  If  a  man  taketh  to  wife  a  woman  i  inst.  2/3. <». 
who  is  seised  in  fee,  he  gaineth  by  the  intermarriage 
an   estate  of  freehold  in  her  right ;   which  estate  is 
sufficient  to  work  a  remitter." — It  must  be  the  same 
where  a  man  marries  a  woman  seised  in  tail ;  for  a  i  RuIi.  Ab.  '^ 
feme  covert  cannot  have  a  seisin  distinct  from  her  'los! 
husband.     And  on  this  ground  it  has  been  frequently 
determined,  that  the  husband's   conveyance  is  suffi- 
cient to  transfer  a  good  estate  of  freehold,  during  the 
joint  lives  of  the  husband  and  wife.     Mr.  Pigot  was  Pa,  72. 
of  the  same   opinion,    having  laid  it   down,   that   a 
husband   seised  jointly   with   his  wife,    whether  by 
moieties  or  entireties,   or  seised  only  in  right  of  his 
wife,  might  create  an  estate  of  freehold  during  the 
coverture,  and   thereby  make  a  good  tenant  to  the 
prcEcipc.     And  this  point  was  expressly  determined 
in  the  following  case,  stated  by  Serjeant  Roll. 

50.  A  husband  seised  in  ridit  of  his  wife  for  life,  J'^'-  ^'l-  ^'^^ 

^  _  Hecov.  A. 

remainder  in  tail  to  B.,  remainder  to  C,  bargained  pi. 4. 
and  sold  tlic  land  to  another,  against  whom  a  pnccipe 
was  brought,  who  vouched  him  in  remainder ;  and 
so  a  common  recovery  was  suffered.  Adjudged,  that 
the  recovery  barred  the  remainder,  because  the  bar- 
gainee was  a  good  tenant  to  the  prcccipc. 

51.  It  has  been  a  frequent  practice,  ever  since  the  Feoirmcnt. 
introduction  of  common  recoveries,  to  make  a  feoft- 
ment,  with  livery  of  seisin,  of  the  lands,  to  the  person 
against  whom  the  writ  of  entry  was  intended  to  be 
brought,  it  being  a  common  opinion,  that  a  feoffment 

was  the  most  secure  conveyance  by  which  a  tenant 


142. 
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Vide  Tit.  32.  to  the  precipe  could  be  made;  because  if  the  feoffor 
was  in  possession  at  the  time  when  the  livery  of  seisin 
was  made,  the  feoffment  was  supposed  to  pass  a  good 
estate  of  freehold,  either  by  right  or  by  wrong,  that 
is,  by  disseisin  ;  but  this  doctrine  has  in  some  respects 
been  denied  in  the  following  case. 
H7rd°e"i' Burr.  ^*^*  ^^  ^^  cjcctment  for  lands  in  Gloucestershire, 
60. 6  Brown,     thc  jury  fouud    a   special   verdict,   that   Sir  Robert 

Par.  Cas.  673.        .  ...  r         i-r-  • 

Lord  Ken.  R.  Atkyus,  scuior,  Domg  tenant  lor  life,  with  remainder 
to  his  first  and  other  sons,  reversion  in  fee  to  himself, 
with  a  power  of  appointing  a  jointure  to  any  after- 
taken  wife,  married  Ann  Dacres,  and,  pursuant  to  his 
power,  limited  the  lands  in  question  to  the  said  Ann 
Dacres  for  her  life  as  a  jointure.  Sir  Robert  Atkyns, 
senior,  made  his  will  duly  attested,  and  devised  his 
reversion  in  fee,  expectant  on  the  estate  tail  limited 
to  his  first  and  other  sons,  to  Mr.  Atkyns,  the  lessor 
of  the  plaintiff.  Sir  Robert  Atkyns,  senior,  died, 
leaving  a  son,  Sir  Robert  Atkyns,  junior,  who  entered 
on  all  the  estate,  except  that  part  which  was  limited 
to  L9.dy  Atkyns  for  her  jointure,  on  which  she  en- 
tered. Lady  Atkyns  being  in  possession  of  these 
lands,  an  ejectment  was  brought  against  her  in  the 
Common  Pleas  by  John  Philips,  on  the  several  de- 
mises of  Sir  Robert  Atkyns,  junior,  and  Joseph 
Walker,  for  the  recovery  of  the  premises  in  question, 
on  the  ground,  that  Sir  Robert  Atkyns,  senior,  had 
no  power  of  appointing  her  a  jointure;  and  the  same 
was  tried  at  the  bar  of  the  Court  of  Common  Pleas, 
when  a  verdict  M^as  found  for  the  plaintiff,  on  which 
judgment  was  entered,  and  a  writ  of  habere  facias 
jmssessionem  was  sued  out  and  executed ;  and  Sir 
Robert  Atkyns,  junior,  entered  into,  and  was  in  pos- 
session of  the  premises.  Sir  Robert  Atkyns,  junior, 
being  thus  in  possession  during  the  lifetime  of  Lady 
Atkyns,  made  a  feoffment  of  the  premises,  with  livery 
of  seisin,  to  James  Earle,  in  order  to  make  him  tenant 
to  the  prcecipe,  for  the  purpose  of  suffering  a  common 
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recovery,  which  it  was  thereby  declared  should  enure 
to  the  use  of  Sir  Robert  Atkyns,  junior,  his  heirs  and 
assigns  for  ever.  A  common  recovery  was  accord- 
ingly suffered,  in  which  the  writ  of  entry  was  brought 
against  James  Earle,  the  feoffee,  who  vouched  Sir 
Robert  Atkyns,  junior,  and  his  wife,  and  they  vouched 
over  the  common  vouchee.  Sir  Robert  Atkyns,  ju- 
nior, continued  in  possession,  from  the  time  of  the 
recovery  until  November,  1711,  when  he  died  with- 
out issue.  Lady  Atkyns,  the  jointress,  brought  an 
ejectment  against  Robert  Atkyns,  the  heir  at  law  of 
Sir  Robert  Atkyns,  junior,  for  the  recovery. of  her 
jointure;  the  cause  having  been  tried  at  the  bar  of 
the  Court  of  Common  Pleas,  and  it  appearing  evi- 
dently to  the  Court  that  Sir  Robert  Atkyns,  senior, 
had  a  power  of  appointing  a  jointure  to  Lady  Atkyns, 
which  he  had  duly  executed,  and  that  the  former  ver- 
dict was  clearly  wrong,  a  general  verdict  was  given 
for  the  plaintiff,  on  which  judgment  was  entered,  and 
Lady  Atkyns  was  restored  to  the  possession  of  the 
premises,  and  continued  seised  of  them  until  the 
time  of  her  death.  The  principal  question  in  this 
case  was,  whether  the  recovery  v/as  well  suffered ; 
which  entirely  depended  upon,  whether  James  Earle, 
the  feoffee  of  Sir  Robert  Atkyns,  was  a  good  tenant 
to  the  praecipe. 

It  was  contended,  on  the  part  of  the  plaintiff,  that 
the  recovery  was  not  well  suffered  ;  and,  to  show  that 
James  Earle  took  no  estate  by  the  feoffment,  which 
could  make  him  a  sufficient  tenant  to  the  freehold,  to 
answer  the  writ  in  a  common  recovery,  it  would  be 
material  to  consider,  first,  whether  Sir  Robert  Atkyns, 
junior,  was  tenant  in  tail  in  possession ;  and,  secondly, 
supposing  him  to  be  only  tenant  in  tail  in  remainder, 
whether  his  feoffment  conveyed  the  freehold  to  James 
Earle  by  disseisin  :  As  to  the  first  of  these  questions, 
if  Sir  Robert  Atkyns  had  been  tenant  in  tail  in  pos- 
session, his  bargain  and  sale,  his  lease  and  release,  his 
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fine,  or  his  feoffment,  would  have  conveyed  a  base 
fee ;  and  operating  by  way  of  discontinuance,  voidable 
cither  by  the  entry  or  action  of  the  issue  in  tail,  or  re- 
mainder-man, would  have  made,  by  discontinuance, 
a  sufficient  tenant  of  the  freehold  ;  but  Lady  Atkyns, 
the  jointress,  was  seised  of  the  freehold  for  life,  at  the 
time  of  making  the  feoffment,  and  never  joined  in  con- 
veying an  estate  to  the  feoffee ;  the  feoffment,  there- 
fore, being  only  the  act  of  the  tenant  in  tail  in  re- 
mainder, must  either  pass  an  estate  by  disseisin,  or 
was  absolutely  void.  Then,  whether  the  feoffment 
conveyed  the  freehold  to  John  Earle,  so  as  to  make 
him  a  good  tenant  to  the  prcrcipc  by  disseisin,  de- 
pended, first,  on  Sir  R.  A.'s  entry;  secondly,  on  his 
feoffment.  By  his  entry,  he  gained  no  freehold ;  by 
his  feoffment,  he  conveyed  no  estate ;  for,  as  to  his 
entry,  it  was  made  under  a  mistaken  judgment  in 
ejectment,  for  Lady  Atkyns,  the  jointress,  recovered 
possession  again  in  ejectment ;  by  which  second  judg- 
ment his  title  was  disaffirmed;  and  as  the  first  judg- 
ment was  plainly  wrong,  his  entiy  must  be  considered 
as  the  mere  act  of  tenant  in  tail  in  remainder.  13y  the 
judgment  in  ejectment,  he  could  recover  nothing  but 
the  term ;  the  point  of  that  action  is,  that  the  plaintiff 
may  gain  possession  under  his  term.  The  possession 
of  the  lessee  being  that  of  the  lessor,  the  way  in  which 
it  always  operates  to  the  lessor's  benefit,  is,  that  by 
obtaining  judgment  for  the  possession  of  his  supposed 
tenant,  he  is  enabled  to  enter ;  and,  having  entered, 
the  possession  unites  with  any  present  freehold  in 
himself,  whether  it  be  a  particular  estate,  or  an  estate 
in  fee  according  to  his  right.  But,  in  this  case,  Sir 
Robert  Atkyns  had  no  present  estate  of  freehold  in 
himself,  he  gained  only  a  bare  possession,  and  the 
freehold  still  remained,  in  judgment  of  law,  in  the 
jointress,  who  had  the  right  to  it:  the  entry  of  Sir 
Robert  Atkyns  under  the  judgment,  must  be  a  lawful 
entry  ;  whether  the  sheriff  executes  the  writ  and  gives 
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possession,  or  whether  the  party  is  his  own  officer, 
and  executes  it  for  himself  by  taking  possession,  it 
has  been  held,  that  the  entry  is  equally  lawful  in 
either  method,  if  it  pursues  the  judgment.  But  his 
possession  being  recovered  without  title,  no  holding- 
over  could  gain  the  freehold  ;  and  his  entry  being  law- 
ful, no  holding  over,  though  wrongful,  could  create  a 
disseisin,  or  change  the  cause  of  his  possession ;  so 
that  his  conveyances  were  absolutely  void,  he  having 
no  estate  on  which  a  release  would  operate  by  way 
of  enlargement,  and  there  being  no  privity  between 
him  and  the  owner  of  the  freehold.  As  to  the  feoff- 
ment of  Sir  Robert  Atkyns,  it  might  be  considered  in 
two  lights.  First,  as  a  conveyance,  operating  either 
by  right  or  by  wrong.  Secondly,  as  a  conveyance, 
executed  with  a  particular  intent  of  making  a  tenant 
to  the  prcccipe  in  a  common  recovery,  i.  As  a  con- 
veyance, generally,  it  was  not  pretended  that  it  could 
operate  by  right ;  it  could  only  then  be  construed  to 
convey  a  freehold  by  wrong.  But  it  was  a  necessary 
consequence  of  the  reasoning  upon  Sir  Robert  Atkyns's 
entry,  that  his  feoffment  was  absolutely  void ;  for, 
where  the  true  owner  of  the  freehold  is  actually  ex- 
pelled by  the  tortious  entry  of  the  disseisor  taking  vio- 
lent possession  of  the  land,  that  disseisor  has  gained  an 
estate  of  freehold  and  fee,  which  will  pass  by  a  bare 
livery  on  his  feoffment ;  his  force  gained  him  an  estate 
by  wrong,  and  his  feoffment  will  convey  it.  But,  in 
this  case,  the  entry  and  the  possession  being  lawful  so 
long  as  the  judgment  was  in  force,  the  only  wrongful 
act  from  which  a  disseisin  could  be  inferred,  was  the 
feoffment.  The  giving  livery  upon  that  feoffment, 
not  followed  by  any  possession  of  the  feoffee,  could 
never  make  a  disseisin  in  the  strict,  original,  and  legal 
sense;  it  would  be  a  disseisin  merely  at  the  election 
of  the  rightful  owner  of  the  freehold,  and  for  the  sake 
of  his  remedy.  It  was  the  act  of  his  tenant  for  years, 
and  the  wrongful  feoffee  was  put  into'possession  ;  the 
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true  owner  might  either  accept  his  rent,  and  treat 
him  as  an  under-tenant  and  assignee  of  the  term,  or 
he  might  maintain  an  assize  and  recover  the  freehold. 
If  the  wrongful  feoffor  continued  in  possession  by 
collusion  with  his  feoffee,  as  in  the  present  case,  the 
true  owner  was  under  no  necessity  to  take  notice  of 
the  feoffment ;  he  was  not  bound  to  consider  his  own 
tenant  as  a  disseisor,  and  himself  as  out  of  possession, 
but  still  had  it  in  his  election,  either  to  accept  his 
rent,  distrain  and  bring  an  action  for  it,  or  to  proceed 
in  a  real  action  for  recovery  of  the  freehold,  as  in 
case  of  a  forfeiture.  Thus,  the  feoffment  of  tenant 
for  years,  or  tenant  by  sufferance,  would  make  a  dis- 
seisin for  the  benefit  of  his  lessor,  in  respect  of  that 
remedy  which  the  lessor  might  elect  to  take;  but 
estates  in  remainder  could  not  be  displaced  without  a 
tortious  entry ;  and,  as  to  such  remainders,  the  feoff- 
ment was  absolutely  void  in  law.  ii.  As  a  con- 
veyance, executed  with  the  particular  intent  to  make 
a  tenant  to  the  prd^cipe  in  a  common  recovery,  it  had 
never  yet  been  determined  that  the  feoffment  of  a 
tenant  for  years,  being  also  tenant  in  tail  in  remainder, 
perfected  by  livery  upon  the  land,  under  colour  of 
lawful  jiossession  co  miimo,  to  make  a  tenant  of  the 
freehold  in  a  common  recovery,  would  be  sufficient 
to  support  the  judgment  in  that  recovery,  and  enable 
him  to  bar  his  own  and  the  subsequent  estates ;  if 
so,  then  a  tenant  in  tail  in  remainder  might  suffer  a 
recovery  in  every  instance,  as  freely  as  a  tenant  in 
tail  in  possession,  not  only  without  the  concurrence 
of  the  immediate  owner  of  the  freehold,  by  his  joining 
in  it  as  an  essential  party,  or  surrendering  his  estates, 
but  even  without  asking  his  consent,  or  giving  him 
any  notice.  By  collusion  with  the  tenant  for  years, 
by  secret  practices,  to  take  advantages  of  a  vacant 
possession,  when  the  tenant  of  the  freehold  was  ab- 
sent from  his  house  or  land,  he  might  execute  a 
feoffment,  and  then  suffer  a  common  recovery,  to  an- 
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ticipate  that  right  which  the  law  has  wisely  and  justly 
postponed,  till  he  should  chance  to  succeed  in  the 
order  of  the  entail.     If  this  method  of  suffering  reco- 
veries were  once  established  as  legal,  the  eldest  sons 
of  the  first  families  in  England,  who  are  tenants  in  tail 
in  remainder,  expectant  on  the  estate  for  life  of  the 
father,  might  dispose  of  the  inheritance  of  their  es- 
tates at  the  age  of  twenty-one,  against  the  consent 
and  in  spite  of  the  authority  or  the  freehold  of  their 
parents.     Conveyances  to  make  a  tenant  to  the  prce- 
cipe  in  a  common  recovery,  are  considered  as  mere 
instruments  to  make  parties  in  a  fictitious  action,  to 
serve  the  purpose  of  him  who  means  to  suflfer  the  re- 
covery.    Such  a  feoffee,  as  in  the  present  case,  was 
often  called  a  mere  actor  fabid(E.     If  he  was  tenant 
for  years   of  the  lands  conveyed   by  the   feoflPment 
before  the  making  of  it,  his  term  would  not  merge  in 
the  fee-simple ;  no  dower  could  arise  out  of  it ;  his 
judgments  or  statutes  would  not  bind  it.     This  being 
the  uniform  tenor  of  determinations  in  courts  of  law, 
in  which  the  intent  'of  the  conveyance  has  been  con- 
sidered,  and  not  the  mere  legal  operation  of  it,  it 
followed,  that  the  validity  of  the  estate  must  depend 
on  the  right  and  power  of  him  who  made  it,  to  suffer 
a  recovery.    If  the  feoffor  had  no  such  right  or  power, 
his  feoff'ment  was   void;    and   the   estate   conveyed, 
being  founded  in  fraud,  was  as  no  estate  in  judgment 
of  law.     The  common  law  avowed  these  principles, 
and  the  legislature  had  adopted  them;  for  the  sta- 
tute 14  Geo.  II.  c.  20.,  which  was  made  to  support 
common  recoveries  against  nice  exceptions,  and  to 
raise  presumptions  in  favour  of  them  after  a  limited 
time,  most  anxiously  provides,  that  the  persons  joining 
in  such  recoveries  should  have  sufficient  estate  and 
power  to  suffer  the  same;  as  if  the  Legislature  had 
foreseen  the  present  case,  and  were  aware  and  afraid 
that  tenants  in  tail  in  remainder  might,  by  colour  of 
that  law,  in  future  times  suffer  common  recoveries. 
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without  the  concurrence  of  the  true  immediate  owner 
of  the  freehold. 

On  the  other  side,  it  was  argued,  that  this  recovery- 
was  valid,  and  that  James  Earle  was  actually  tenant 
of  the  freehold  when  judgment  was  given.  First,  be- 
cause when  Sir  Robert  Atkyns  entered,  in  conse- 
quence of  the  judgment  which  he  obtained  against 
Lady  Atkyns,  the  jointress,  he  became  tenant  in  tail 
in  possession.  Secondly,  because  even  if  he  were 
only  tenant  for  years,  his  feoffment  would  convey  an 
estate  of  freehold.  In  support  of  the  first  of  these 
positions,  it  was  argued,  that  a  judgment  is  an  act  of 
law,  and,  whilst  it  continues  in  force,  destroys  the 
title  of  the  adverse  party.  A  judgment  in  ejectment, 
by  which  only  the  possession  is  recovered,  not  only 
destroys  the  right  of  possession  which  was  in  the  ad- 
verse party,  but  gives  a  right  of  possession  to  the  re- 
coverer.  If  the  judgment  in  ejectment  did  not  pro- 
duce this  effect,  the  lessor  of  the  plaintiff*  could  not 
enter,  or  be  entitled  to  the  writ  oi  habere  facias  pos- 
sessionem; but  his  having  a  right  to  enter  and  sue  out 
that  writ,  infers  his  right  to  the  possession.  Whilst 
the  judgment  stands  in  force,  it  removes  an  inter- 
vening estate  out  of  the  way,  and,  during  that  time, 
it  is  the  same  thing  as  if  it  had  never  existed,  and  the 
recoverer's  right  to  the  possession  will  continue  until 
judgment  is  reversed  by  error,  or  falsified  in  another 
action.  In  consequence  of  these  principles,  it  followed, 
that  the  right  to  the  possession  and  the  remainder  in 
tail  meeting  in  the  same  person,  and  that  person  being 
Sir  Ilobcrt  Atkyns,  the  possession  and  the  remainder 
in  tail  united,  and  Sir  Robert  Atkyns  became  seisCd 
of  an  estate  tail  executed,  or,  in  other  words,  of  an 
estate  tail  in  possession.  If  the  nature  of  an  action 
of  ejectment,  and  the  consequence  resulting  from  a 
recovery  in  it,  were  considered,  it  would  appear  in  a 
clearer  light.  An  ejectment  is  a  possessory  action,  in 
which  almost  all  titles  to  land  are  tried  ;  whether  the 
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party's  title  is  to  an  estate  in  lee,  tail,  for  life,  or  for 
years,  the  remedy  is  by  one  and  the  same  action.  In 
an  action  of  ejectment,  the  plaintiff  recovers  only  the 
possession  of  the  land,  and  the  execution  is  of  the 
possession  only  ;  but  if  the  lessor  of  the  plaintiff  re- 
covers only  the  possession  of  the  land,  it  may  be 
asked,  how  he  becomes  seised  according-  to  his  title? 
To  which  it  may  be  answered,  that  when  a  person  is 
in  possession  by  title,  as  every  person  is  who  enters 
in  execution  of  a  judgment  in  ejectment,  because  the 
law  does  no  wrong,  the  possession  and  title  unite ; 
for  it  is  a  rule  of  law,  that  when  a  man,  having  a  title 
to  an  estate,  comes  to  the  possession  of  it  by  lawful 
means,  he  shall  be  in  possession  according  to  his  title. 
As  where  the  title  is  to  have  a  fee,  he  becomes  seised 
in  fee ;  where  the  title  is  to  have  an  estate  tail,  he 
becomes  seised  of  an  estate  tail,  and  so  on ;  the  law 
casting  the  estate  upon  him  according  to  his  title  : 
and,  were  it  not  so,  an  ejectment  would  be  the  most  ' 
ineffectual  remedy  for  the  trial  of  titles  to  estates,  and 
would  never  answer  the  purpose  for  which  it  was 
brought  into  use,  if  the  lessor  of  the  plaintiff  acquired 
no  more  than  a  bare  possession  after  an  execution  or 
entry  on  a  judgment  in  ejectment.  In  support  of  the 
second  position,  it  was  said,  that  a  feoffment  operated 
on  the  possession,  without  any  regard  to  the  estate 
or  interest  of  the  feoffor.  A  grant  operated  on  the 
estate  or  interest  which  the  grantor  had  in  the  thing 
cranted.     To    make    a    feoffment   qood    and   valid,  Tit.§6ii.rp8. 

*      ,   .  .    .         ,  •  1        1  1         I  Inst.  366.6. 

nothmg  was  requisite  but  possession ;  and  where  the 
feoffor  had  the  possession,  although  it  was  but  a  bare 
and  naked  one,  yet  a  freehold  or  fee-simple  passed 
by  reason  of  the  livery.  It  was  no  plea  in  avoidance 
of  a  feoffment,  that  the  feoffor  had  nothing  in  the  vcar-i.ook, 
land  at  the  time  of  the  feoffment,  because  the  land 
passed  by  the  livery ;  if  the  operation  of  the  feoff- 
ment was  questioned,  the  only  plea  was,  iic  enfcoffa 
pas,  which  put  in  issue  only  the  livery.  Lord  Chief 
VOL.  v.  y 


322  Title  XXXYl.     Recovery.     C/z.  ii.  §  52. 

Justice  Holt  laid  it  down  as  clear  law,  in  the  case  of 
Hunt  V.  Burnc,   that  if  a  lessee  for  years  makes  a 
feoffment  with  livery,  though  the  lessor  be  on  the 
land  protesting  against  it,  yet  the  land  passes,  be- 
cause the  lessee  was  entitled  to  the  possession.     And 
this  opinion  was  suported  by  the  determination  in 
Cro.Ei.32i.     the  case  of  Read  and  Morpeth  v.  Errington,  where 
the  question  was,  if  a  feoffment  by  a  lessee  for  years, 
the  lessor  being  upon  the  land,  was  a  good  feoifment? 
for  it  was  pretended,  that  his  being  upon  the  land 
guarded  it  so  that  no  feoffment  could  be  made ;  but 
the  Court  was  of  opinion,  that  the   feoffment  was 
good,  because  the  lessee  had  the  sole  right  to  the 
possession,  and  livery  ought  always  to  be  given  of 
the  possession.     Before  the  statute  of  uses,  a  cestui 
que  use  conveyed  the  use  by  bargain  and  sale,  and 
afterwards  levied  a  fine  to  a  stranger.     And  the  ques- 
tion was,  whether  the  fine  was  not  void,  as  neither  of 
the  parties  had  any  thing  in  the  land :  for,  by  the 
bargain  and  sale,  the  use  was  in  the  bargainee,  and 
nothing  was  in  the  bargainor  or  in  the  stranger.     It 
was  argued,  that  if  this  fine  was  not  good,  great  incon- 
veniences would  follow,  for  that  many  recoveries  had 
been  suffered  against  the  bargainor  after  he  had  con- 
Year  Book,       veyed  the  use:  to  which  Fitzherbcrt  replied,  *'  It  is 
the  folly  of  purchasers  that  they  do  not  take  a  feoff- 
ment from  the  cestui  que  use  before  the  fine  is  levied ; 
for  if  they  do,  the  fine  will  be  good.     I,  for  my  part, 
(says  he)  will  never  purchase  any  land  without  taking 
a  feoffment,  so  that  I  may  be  in  possession  when  the 
fine  is  levied ;  for  then  the  fine  will  undoubtedly  be 
good."    The  possession  here  spoken  of  must  be  a  free- 
hold at  least,  because  nothing  less  than  a  freehold  will 
support  a  fine ;  for  if  neither  the  cognizor  nor  cognizee 
had  an  estate  of  freehold  in  possession,  remainder,  or 
reversion,  at  the  time  of  levying  the  fine,  it  would  be 
void.     The  feoffment  here  spoken  of,  is  the  feoffment 
of  a  cestui  que  use  after  he  had  parted  with  the  use,  and 
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whilst  the  freehold  and  inheritance  of  the  estate  was 
in  the  feoffees,  so  that  it  was  the  feoffment  of  a  person 
who  had  only  a  bare  and  naked  possession  (unaccom- 
panied with  right)  to  a  stranger.     This  was  the  opi- 
nion, and  this  was  the  practice,  of  one  of  the  greatest 
lawyers  of  the  age.     The  observations  upon  the  opi- 
nion of  Fitzherbert  are,  that  if  a  feoffment  from  the 
cestui  que  use  to  a  stranger,  after  he  had  conveyed  the 
use,  would  have  made  the  fine  undoubtedly  good,  the 
like  feoffment  would  have  made  a  good  tenant  to  the 
pracipe ;  and  for  this  plain  reason,  because  the  feoff- 
ment passed  a  freehold.     There  is  a  case  in  Dyer, 
340,  where  the  feoffment  of  a  person  in  remainder,  in 
the  absence  of  the  tenant  for  life,  v/as  determined  to 
be  a  good  feoffment.     The  case  was,  a  remainder-man 
in  fee  enfeoffed  a  stranger,  in  the  absence  of  a  tenant 
for  life,  who  neither  attorned  nor  assented  to  the  feoff- 
ment, but  occupied  the  estate  during  his  life ;  and  it 
was  held  to  be  a  good  feoffment  for  the  fee-simple. 
And  in  the  case  before  the  Court,  the  feoffment  was 
made  by  Sir  Robert  Atkyns  the  remainder-man,  in  the 
absence  of  the  tenant  for  life,  who  neither  attorned 
nor  assented,  and  who  occupied  the  estate  during  her 
life.     A  distinction  was  made  between  rightful  and 
wrongful  conveyances.     A  fine,    release,   or  bargain 
and  sale,  are  called  rightful  conveyances,  and  a  feoff- 
ment a  wrongful  one ;  but  no  such  distinction  exists, 
for  all  conveyances  are  in  themselves  equally  rightful, 
and  are  to  be  made  use  of  according  to  the  nature  of 
the  case  to  which  they  are  applicable  ;  that  a  freehold 
would  not  pass  by  a  fine,  release,  or  bargain  and  sale, 
from  a  person  who  had  only  a  bare  and  naked  posses- 
sion, did  not  proceed  from  these  conveyances  being 
lawful   ones,   but  from   the  nature   of  them,   whose 
property  it  was  to  convey  nothing  but  what  the  maker 
of  them  might  lawfully  convey,  because  they  operated 
as  a  grant;  therefore,  to  infer  from  thence,  that  a 
freehold  would  not  pass  by  a  feoffment,  which  was  a 
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conveyance  of  a  different  operation,  and  whose  pro-- 
perty  was  to  pass  a  freehold  and  fee  by  force  of  the 
livery,  was  an  inconclusive  argument :  every  one  who 
can  get  into  possession  has,  and  ever  had,  a  power  to 
make  a  feoffment,  for  the  law  makes  no  distinction  of 
persons ;  and,  whenever  a  tenant  in  tail  in  remainder 
had  obtained  the  possession,  whether  by  right  or  by 
wrong,   and  had  done  an  act  whilst  in  possession  to 
make  a  tenant  to  the  prcecipe,  in  order  to  suffer  a  com- 
mon recover}^  no  instance  could  be  produced  where 
such  an  act  had  been  adjudged  fraudulent,  unfair,  or 
irregular.     The  principal   argument,   opposed  to  the 
doctrine  here  laid  down,   might  be  reduced  to    the 
head  of  inconvenience.     But  the   question  was  not, 
what  inconvenience  would  attend  the  determination 
either  way,  but  what  was  the  law.     The  inconve- 
nience, if  there  were  one,  arose  from  the  nature  and 
operation  of  a  feoffment,  and  could  not  be  avoided 
but  by  taking  away  that  conveyance,  or  depriving  it 
of  an  operation  which  it  had  been  allowed  to  have  by 
all  the  sages  of  the  law.     But,  to  do  that,  was  not  in 
the  power  of  a  court  of  justice;  since  no  maxim  of 
the  common  law  could  be   abrogated  or  abolished, 
but  by  a  legislative  authority.     It  was  once  thought 
to  be  a  great  inconvenience,  that  a  descent,  imme- 
diately after  a  disseisin,  should  take  away  the  entry 
of    the    person  disseised ;    at  another   time,    it  was 
thought  to  be  no  small  one,  that  the  son  should  lose 
his  patrimony  because  he  happened  to  be  born  out 
of  time ;  and,  until  lately,  an  heir  might  have  been 
deprived  of  his  family  estate  by  the  warranty  of  an 
ancestor,  who  was  never  in  possession  of  it.     These 
inconveniences  were  as  great  as  that  which  was  pre- 
tended to  arise  from  the  feoffment  of  a  tenant  in  tail  in 
remainder,  expectant  on  an  estate  for  life,  and  yet  they 
continued  through  ages,  till  the  legislature  took  them 
away.    When  the  law  was  doubtful,  it  might  be  allow- 
able to  draw  an  argument  from  inconvenience  ;  but 
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where  the  law  was  clear  and  precise,  as  it  was,  that 
the  feoffment  of  a  person  in  possession,  let  him  come 
to  the  possession  how  he  would,  passed  a  fee,  an  argu- 
ment from  inconvenience  was  not  admissible,  because 
it  tended  to  undermine  and  overthrow  the  law. 

Lord  Mansfield  delivered  the  resolution  of  the  Court, 
of  which  I  shall  present  the  reader  with  an  abstract,  as 
far  as  it  relates  to  the  validity  of  the  recovery.     *'  As 
Lady  Atkyns  had  an  estate  for  life  in  the  premises,  and 
did  not  join  by  surrender  or  otherwise,  in  any  convey- 
ance of  the  freehold  to  James  Earle,  the  tenant  to  the 
prcecipe,  the  great  question  is,  whether  James  Earle 
had  acquired  the  freehold  by  disseisin.     The  better 
to  judge  of  this  question,  it  will  be  proper  to  attempt 
finding  out  what  the  old  law  meant  by  a  disseisin, 
which  constituted  the  tenant  of  the  freehold,  in  respect 
of  every  demandant  suing  out  a  pmcipe,  although  the 
owner's  entry  was  not  taken  away;  for,   where  the 
right  of  possession  was  acquired,  and  the  owner  put 
to  his  real  action,  there,  without  doubt,  the  possessor 
had  got  the  freehold,  though  by  wrong.     Seisin  is  a 
technical  term,  to  denote  the  completion  of  that  in- 
vestiture by  which  the  tenant  was  admitted  into  the 
tenure,  and  without  which  no  freehold  could  be  con- 
stituted, or  pass.     Sciendum  est  feiidnm  sine  investiturd  Feud.  iib.  i. 
mdlo  modo  constdui  posse.     Disseism  must,  tnereiore, 
mean,  some  way  or  other  of  turning  the  tenant  out  of 
his  tenure,  and  usurping  his  place  and  feudal  relation. 
Formerly,  no  tenant  could  alien  without  licence  from 
the  lord ;  when  the  lord  consented,  the  only  form  of 
conveyance  was  by  feoffment,  publicly  made  coram 
paribus,  with   the  lord's   concurrence.      Homage    or 
fealty  was  solemnly  sworn,  and  suit  of  court  and  ser- 
vices were  frequently  done.     The  freeholder  repre- 
sented the  whole  fee,  did  the  duty  to  the  lord,  and 
defended  the  whole  fee  against  strangers.     The  free- 
hold never  could  be  in  abeyance,  because  the  lord 
must  never  be  at  a  loss  to  know  upon  whom  to  call  as 
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his  tenant ;  nor  a  stranger  at  a  loss  to  know  against 
whom  to  bring  his  prcBcipc.  From  the  necessity  of 
there  being  always  a  visible  tenant  of  the  freehold,  and 
the  notoriety  who  acted  and  did  suit  and  service  as 
such,  many  privileges  were  allowed  to  innocent  per- 
sons deriving  title  from  the  freeholder  dc  facto.  The 
statute  of  quia  emptorcs  terrarum,  and  other  statutes 
which  extended  the  power  of  alienation  to  the  King's 
tenants  in  capitc,  the  frequent  releases  of  feudal  ser- 
vices, the  statutes  of  uses  and  wills,  and,  at  last,  the 
total  abolition  of  all  military  tenures,  have  left  little 
more  than  the  names  of  feoffment,  seisin,  tenure,  and 
freeholder,  without  any  precise  knowledge  of  the 
things  originally  signified  by  these  sounds.  The  idea 
which  modern  times  annex  to  freehold  or  freeholder,  is 
taken  merely  from  the  duration  of  the  estate.  Copy- 
holds, and  the  customary  freeholds  in  the  north,  retain 
some  faint  traces  of  the  old  system  of  feudal  tenures. 
It  is  obvious  how  a  man  may  visibly  be  the  copyholder 
or  customary  freeholder  dc  facto,  in  prejudice  of  the 
rightful  tenant.  It  is  obvious  too,  that,  usurping  such 
copyhold  or  customary  tenure,  is  a  different  fact  from 
a  naked  possession  or  occupation  of  the  land ;  but 
whoever  will  look  into  the  practice  of  other  countries, 
where  tenures  subsist  with  all  the  solemnities  of  feoff- 
ments and  seisins,  upon  every  change  of  a  tenant  by 
descent  or  alienation,  and  upon  every  usurpation  of 
the  real  right,  will  easily  comprehend,  that,  formerly, 
it  was  as  notorious  who  was  the  feudal  tenant  dc  facto, 
as  who  is  now  dc  facto  incumbent  of  a  living,  or  mayor 
of  a  corporation.  Disseisin  is  a  complicated  fact,  and 
differs  from  dispossessing.  The  freeholder  by  dis- 
seisin differs  from  a  possessor  by  wrong.  Bracton 
puts  many  cases  of  possession  wrongfi|lly  taken,  which 
he  calls  intrusion,  because  there  was  no  disseisin,  pos- 
sessio  quce  nuda  est  omnino,  ct  sine  aliquo  vestimento,  qua 
dicitur  intrusio.  A  particular  tenant,  according  to  the 
feudal  notions,  was  in  as  of  the  seisin  of  the  fee,  of 
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whiicli  his  estate  was  a  part ;  if  lie  aliened  the  fee, 
which  he  could  only  do  by  solemn  feoffment,  with  the 
concurrence  of  the  lord  of  whom  the  fee  was  held,  he 
forfeited  his  particular  estate,  for  having  betrayed  his 
seisin  with  which  he  was  intrusted.     But,  on  account 
of  the  privity  and  confidence  between  him  and  the 
reversioner,  and  the  notorious  solemnity  of  the  act  of 
investiture,  his  feoffment   disseised   the   reversioner. 
Bracton  mentions  the  disseisin  in  this  case,  as  a  neces- 
sary consequence,  and  as  a  thing  which  could  not  pos- 
sibly be  otherwise ; — itenifacit  qiiis  disseisinam  cum  qiiis  hi 
scis'md  fuerit  ut  de  libe?^  tenemento  et  advitam,  velad  ter- 
minum  annormn,  vel  nomine  custodice,  vel  aliquo  alio  modo, 
al'ium  feoff aver'it  in p^cjudicium  veri  domini,  etfecerit  alteri 
liherum  tenementiim;   cum  duo  simul  ct  semel  de  eodem 
tenemento  et  in  solidum  esse  non  possunt  in  seisinu.     He 
considered  it  as  impossible  for  the  true  tenant  not  to 
be  put  out,  when  the  other  actually  came  into  his 
place.     So  late  as  the  32  Eliz.  in  the  case  of  Matheson 
V.  Trot,  1  Leon.  209,  the  distinction  upon  which  the 
judgment  turned,  was,  ''  that  Henry  Denny  gained  a 
wrongful  possession  in  fee,  but  did  not  gain  any  seisin, 
so  no  disseisor ;  therefore  the  descent  to  his  heir  was 
not  privileged."     The  precise  definition  of  what  con- 
stituted a  disseisin,  which  made  the  disseisor  tenant 
to  the  demandant's  prcscipe,  though  the  right  owner's 
entry  was  not  taken  away,  was  once  well  known,  but 
it  is  not  now  to  be  found.     The  more  we  read,  unless 
we  are  very  careful  to  distinguish,  the  more  we  shall 
be  confounded ;  for,  after  the  assize  of  novel  disseisin 
was  introduced,  the  Legislature,  by  many  acts  of  par- 
liament, and  the  courts  of  law  by  liberal  construc- 
tions, in  furtherance  of  justice,  extended  this  remedy, 
for  the  sake  of  the  owner,  to  every  trespass  or  injury 
done  to  his  real  property,  if,  by  bringing  his  assize,  ne 
thought  fit  to  admit  himself  disseised.    The  law  books 
treat  of  disseisin  with  a  view  to  the  assize,  which  was 
the  common  method  of  trying  titles  till  ejectment 
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came  into  use.  Littleton,  who  wrote  lon^^  after  the 
remedy  by  assize  was  enlarged  by  statutes,  and,  by 
an  equitable  latitude  ot"  construction,  speaks  of  dis- 
seisins principally  as  between  the  owner  and  tres- 
passer or  possessor,  with  an  eye  to  the  remedy  by 
assize.  These  are  the  common  places  from  whence 
many  descriptions  have  been  cited  of  a  disseisin ;  but 
such  authorities  can  give  little  light  to  the  present 
question,  which  depejids  upon  the  nature  of  such  a 
disseisin  as  made  the  disseisor  tenant  to  every  de- 
mandant, and  freeholder  dc  facto  in  spite  of  the  true 
owner.  Though  the  term  dlsscmn  happens  to  be  the 
same,  the  thing  signified  by  that  word,  as  applied  to 
the  two  cases  of  actual  disseisin,  or  disseisin  by  elec- 
tion, is  very  diflcrent.  This  distinction  of  disseisin  at 
election  is  made  in  the  case  of  Blundel  v.  Baugh,  Cro. 
Car.  302.  In  a  manuscript  report  of  this  case,  much 
fuller  than  the  printed  one,  the  three  Judges,  with 
whom  agreed  the  four  Judges  of  the  Common  Pleas, 
argued  and  held,  "  that  the  lessee  for  years  of  the  te- 
nant at  will  was  a  disseisor,  at  the  election  of  the  ori- 
ginal lessor,  for  the  sake  of  his  remedy,  but  never 
could  be  looked  upon  as  the  freeholder,  or  a  disseisor 
in  spite  of  the  owner,  or  with  regard  to  third  persons." 
And  the  manuscript  note  says,  ii^aprcccipe  was  brought 
against  him,  he  might  say,  '*  I  am  not  tenant  to  the 
freehold."  If  a  lessee  for  life,  or  years,  makes  a  feoff- 
ment, the  lessor  may  still  distrain  for  the  rent,  or 
charge  the  person  to  whom  it  is  paid  as  a  receiver,  or 
bring  an  ejectment,  and  choose  whether  he  will  con- 
sider himself  as  disseised,  or  not.  Metcalfe  6\r  dc?N. 
Parry  and  others,  which  was  a  case  reserved  at  Salop 
assizes,  2oth  IMarch  1743,  for  the  opinion  of  the  Court 
of  Exchequer,  who  gave  judgment  on  the  24th  of  No- 
vember 1743,  was  thus :  Tenant  in  tail  of  lands  leased 
by  his  father  to  a  second  son  for  lives  (under  a  power), 
upon  his  father's  death  received  the  rent  from  the 
occupier,  as  owuer;  and,  as  if  no  such  lease  had  been 
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made,  he  suftered  a  common  recovery :  it  was  held, 
that  this  was  only  a  disseisin  of  the  freehold  at  elec- 
tion, and  that  therefore  he  could  not  make  a  good 
tenant  to  i\\Q  prcecipc,  and  the  recovery  was  adjudged 
bad.     I  will  now  consider,  whether  James  Earle  can 
be  deemed  a  good  tenant  of  the  freehold  by  disseisin. 
Disseisin  is  a  fact,  it  is  not  found ;  all  the  jury  say  is, 
that  soon  after  the  judgment  in  ejectment.  Sir  Robert 
Atkyns  entered,  and  was  in  possession.     This  must  be 
taken  to  be  an  entry  in  consequence  of  the  judgment; 
it  was  so  considered  on  settling  the  special  verdict, 
otherwise  the  defendants  have  no  case ;  for  it  is  not 
found  that  Lady  Atkyns  was  ever  ousted,  or  quitted 
the  possession,  or  that  Sir  Robert  was  ever  seised. 
Taking  possession  under  a  judgment  in  ejectment, 
never  could  be  a  disseisin  of  the  freehold.     Suppose 
it  a  real  proceeding,  the  termor  of  a  disseisee  might, 
by  the  old   law,   recover  against    the  disseisor;    he 
mio-ht  recover  against  the  feoffee  of  his  lessor ;  but  he 
could  never  thereby  become  a  disseisor  of  the  free- 
hold ;  he  never  could  be  other  than  a  termor,  enjoying 
in  the  nature  of  a  bailiff,  by  virtue  of  a  real  covenant. 
In  respect  of  the  freehold,  his  possession  enured  always 
by  right,  and  never  by  wrong.     If  the  lessor  had  en- 
feoffed, it  enured  to  the  alienee  :  if  the  lessor  was  dis- 
seised and  might  enter,  it  enured  to  the  disseisee ;  if 
his  entry  was  taken  away,  it  enured  to  the  heir  or 
feoffee  of  the  disseisor,  who,  in  that  case,  had  the 
right  of  possession.    Suppose  the  proceeding  (as  it  is) 
a   fictitious  remedy,   then  in  truth  and  substance  a 
judgment  in  ejectment  is  a  recovery  of  the  possession, 
not  of  the  seisin  or  freehold,  without  prejudice  to  the 
right,  as  it  may  afterwards  appear,  even  between  the 
parties.  He  who  enters  under  it,  in  truth  and  substance 
can  only  be  possessed  according  to  right,  jjrout  kw 
postulat.     If  he  has  a  freehold,  he  is  in  as  a  freeholder; 
if  he  has  a  chattel  interest,  he  is  in  as  a  termor ;  and 
in  respect  of  the  freehold,  his  possession  enures  ac- 
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cording  to  right.     It  is  found  that  the  ejectment  was 
brought  by  Sir  Robert  Atkyns  to  recover  the  posses- 
sion, but  it  is  not  found  that  he  claimed  the  freehold. 
The  title  must  now  be  taken  as  in  the  special  verdict, 
therefore  it  appears  that  he  had  no  right  to  the  pos- 
session.    His  feoffee  could  be  in  no  other  condition 
than  himself;  he  had  a  possession  without  prejudice 
to  the  right,  and  could  convey  no  other.     He  was  not 
in  as  a  particular  tenant ;  there  was  no  privity  of  any 
seisin ;  he  had  only  a  naked  possession.     But  the  case 
is  still  stronger ;  the  true  owner  cannot  even  elect  to 
make  a  person  in  possession,  under  a  judgment  in 
ejectment,  a  disseisor.     He  could  not  bring  an  assize 
of  72ovel  'disseisiu  ;  the  entry  is  not  hijiisth  et  sinejudicWy 
but  under  the  authority  of  a  court  of  justice,  and  there- 
fore lawful.     There  is  still  behind,  though  it  happens 
not  to  be  necessary,  a  larger  ground  upon  which  to 
determine  this  question,   and  more  satisfactory,  be- 
cause more  intelligible,  from  the  nature  of  a  common 
recovery  now,  and  a  feoffment  to  make  a  tenant  to 
the  prd^crpe  with  that  view  only.     The  sense  of  wise 
men,  and  the  general  bent  of  the  people  in  this  coun- 
try, have  ever  been  against  making  land  perpetually 
unalienable.     The  utility  of  the  end  was  thought  to 
justify  any  means  to  attain  it.    Nothing  could  be  more 
agreeable  to  the  law  of  tenures  than  a  male  fee  una- 
lienable ;  but  this  bent  to  set  property  free,  allowed 
the  donee,  after  a  son  was  born,  to  destroy  the  limi- 
tation, and  break  the  condition  of  his  investiture.    No 
.sooner  had  the  statute  Dc  Donis  repeated  what  the 
law  of  tenures  said  before,  that  the  tenor  of  the  grant 
should  be  observed,  than  the  same  bent  permitted  a 
tenant  in  tail  of  the  freehold  and  inheritance  to  make 
an  alienation  voidable  only  under  the  name  of  a  dis- 
continuance ;  but  this  was  a  small  relief.    At  last,  the 
people  having  groaned  for  two  hundred  years  under 
the  inconveniences  of  so  much  property  being  una- 
lienable, and  the  great  meu,  to  raise  the  pride  of  their 
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families,  and,  in  those  turbulent  times,  to  preserve 
their  estates  from  forfeiture,  preventing  any  alteration 
by  the  Legislature,  the  same  bent  threw  out  a  fiction 
in  Taltarum's  case,  by  which  tenant  in  tail  of  the  free- 
hold and  inheritance,  or  with  the  consent  of  the  free- 
holder, might  alien  absolutely.    Public  utility  adopted 
and  gave  a  sanction  to  the  doctrine,  for  the  real  po- 
litical  reason,    to  break  entails;    but  the  ostensible 
reason,    from  the  fictitious    recompense,    hampered 
succeeding  times  how  to  distinguish  cases  which  were 
within  the  false  reasoning  given,  but  not  within  the 
real  policy  of  the  invention,  till  at  last  the  Legislature 
applauded  common  recoveries  by  a  variety  of  statutes. 
As  the  Legislature  has  for  ages  avowed  the  proposition, 
we  may  now  say,  that  common  recoveries  are  a  mere 
form  of  conveyance,  all  necessary  circumstances  of 
form  and  ceremony  are  taken  from  its  fictitious  original. 
The  policy  of  this  species  of  alienation  meant  to  take 
a  middle  way  as  to  entails,  between  perpetuities  and 
absolute  property;  alienations  were  allowed,  yet  in 
such  a  shape  as  necessarily  required  deliberation  and 
delay ;  and  they  were  only  allowed  to  be  made  by 
tenant  in  tail  in  possession,  or  by  tenant  in  tail  in  re- 
mainder, with  the  consent  of  the  owner  of  the  first 
estate  for  life  ;  the  eldest  son  was  restrained  in  the 
lifetime  of  his  father  or  mother,  or  any  other  ancestor 
or  relation  seised  for  life  under  a  family  settlement. 
The  act  of  14  Geo.  IL  proceeds  upon  the  parties  to  a 
recovery  having  power  to  suffer  it:  Sir  Robert  Atkyns 
the  son  had  no  right  to  suffer  a  common  recovery, 
without  the  concurrence  of  the  jointress;  any  con- 
trivance therefore  to  do  it,  without  her  joining,  is  arti- 
fice and  evasion.     If  tenant  in  tail  in  possession  is 
disseised,  though  the  precipe  be  brought  against  the 
disseisor,  yet  if  he  is  vouched,  the  recovery  shall  bar, 
because  he  had  power  to  bar.     In  Jennings's  case, 
10  Co.  44,  the  recovery  is  supported,  because  the 
parties  had  power  to  bar ;  by  parity  of  reason,  this 
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recovery  ought  not  to  be  supported,  because  the  par- 
tics  had  no  power;  if  it  was,  the  law  must  be  over- 
turned. Every  remainder-man  in  tail  might  easily 
get  a  naked  possession,  and  make  a  secret  feoffment. 
The  plan  of  marriage  and  other  family  settlements,  is 
to  limit  a  remainder  to  the  first  and  every  other  son  in 
tail ;  the  negative  which  the  father  now  has  upon  the 
eldest  son's  suffering  a  common  recovery,  is  the  very 
means  and  consideration  of  getting  the  estate  re-settled 
upon  the  marriage  of  the  eldest  son.  By  this  method, 
the  moment  he  attains  to  the  age  of  twenty-one  years, 
he  may  set  his  father  at  defiance,  suffer  a  common  re- 
covery, and  bar  all  the  rest  of  the  family.  This  con- 
sequence alone,  in  a  case  unprecedented,  is  a  sufficient 
objection.  If,  before  the  introduction  of  common  re- 
coveries as  a  conveyance,  this  question  had  been  agi- 
tated in  an  adversary  real  action,  upon  a  plea  that 
Earle  was  not  tenant  to  the  freehold,  it  would  have 
been  adjudged,  from  the  law,  and  artificial  learning  of 
tenures,  that  he  could  not  be  so  considered.  If  the 
question  had  been,  whether  tenant  in  tail  in  remainder 
should,  by  such  an  injurious  entry  and  feoffment,  ac- 
quire a  benefit  to  himself,  to  the  prejudice  of  his  rever- 
sioner, it  would  have  been  adjudged,  from  eternal  prin- 
ciples of  justice,  that  an  act  founded  in  wrong  should 
not,  by  virtue  of  the  crime  itself,  become  legal  for  the 
author's  advantage.  As  it  is  now  agitated,  when 
common  recoveries  are  established  as  a  species  of 
alienation,  the  only  question  is,  whether  the  rule  of 
law  which  requires  the  concurrence  of  the  owner  of 
the  first  estate  for  life,  shall  be  overturned  ?  It  is 
better  to  subvert  the  rule  directly,  than  sufter  it  to 
be  done  by  a  secret  injurious  entry  and  feoffment, 
which  cannot  be  prevented,  and  which  the  owner  may 
never  hear  of.  There  is  no  injury  or  wrong  for  M'hich 
the  law  does  not  provide  a  remedy.  But  if  this  stra- 
tagem should  prevail,  redress  must  follow  too  late, 
unless  the  entry  of  the  tenant  for  life  shall  avoid  the 
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recovery  ;  if  it  would,  tliere  is  an  end  of  the  present 
question,  for  the  jointress  entered,  and  was  entitled 
to  the  profits  from  Sir  Robert  Atkyns  as  a  tresspasser 
ah  initio. 

In  every  light,  and  upon  every  ground  of  law,  this 
recovery  is  bad. 

Notwithstanding  these  arguments,  judgment  was 
unanimously  given  for  the  defendant,  on  the  ground 
that  the  plaintiff  was  barred  by  the  statute  of  limita-  vide  tit  31. 
tions,  the  ejectment  not  having  been  brought  within 
twenty  years  after  the  lessor's  title  accrued.  A  writ 
of  error  was  brought  in  the  House  of  Lords,  where  it 
was  also  determined  that  the  plaintiff  was  barred  by 
the  statute  of  limitations. 

John  Atkyns,  the  plaintiff  in  this  cause,  having  died 
without  issue,  the  person  who  was  next  in  remainder 
under  the  will  of  Sir  Robert  Atkyns,  brought  an  eject- 
ment for  the  recovery  of  the  same  premises  :  and  the 
validity  of  this  recovery  having  been  again  discussed  in 
the  Court  of  King's  Bench  in  Mich.  18  Geo.  III.  Mr. 
Justice  Aston  delivered  the  opinion  of  himself,  Mr. 
Justice  Willes,  and  Mr.  Justice  Ashurst,  (Lord  Mans- 
field being  absent)  that  the  recovery  was  void,  be- 
cause James  Earle  was  not  a  good  tenant  to  the 
precipe,  and  judgment  was  therefore  given  for  the 
plaintiff.  The  arguments  which  were  made  on  that  cowper'sR.' 
occasion  are  very  accurately  reported  by  Mr.  Cowper ;  ''^"''' 
but  as  they  are  the  very  same  which  had  been  used 
on  the  former  hearing,  it  is  unnecessary  to  state  them. 

53.  It  has  been  stated,  that  where  lands  are  let  for  Grant. 

.  Tit.  32.  c.  4. 

years,  the  lessor  may  transfer  the  immediate  estate  of 
freehold  in  possession  by  grant ;  and  though  a  tenant 
to  the  prcecipe  is  never  made  by  grant,  yet  it  may 
sometimes  happen,  that  the  conveyance  of  an  estate 
can  only  operate  by  way  of  grant,  in  which  case  it 
will  be  construed  in  that  manner. 

54.  A  good  tenant  to  the  jjvcccipe  may  be  made  by  Bargain  anj 
bargain  and  sale  enrolled,  and  the  bargainee  may  ap-  xif.  sTc.'y'. 
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pear  and  vouch  before  entry,  or  before  the  bargain 
and  sale  is  enrolled,  provided  it  be  enrolled  within 
six  months,  as  prescribed  by  the  statute.  For 
although  the  freehold  does  not  pass  from  the  bargainor 
until  the  enrolment,  yet  as  soon  as  that  is  done,  the 
freehold  is  considered  as  having  passed  from  the  bar- 
gainor at  the  time  when  the  bargain  and  sale  was  exe- 
cuted, by  relation.  And  as  common  recoveries  are 
much  favoured  by  the  courts  of  law,  a  bargain  and 
sale  to  make  a  tenant  to  the  prcecipesviW  not  be  deemed 
void  on  account  of  any  trifling  mistake  or  inaccuracy. 

55.  A  tenant  to  the  prcecipe  may  also  be  made  by 
lease  and  release  ;  and  the  reservation  of  a  pepper- 
corn in  the  bargain  and  sale  for  a  year  is  a  sufficient 
consideration  to  raise  a  use  in  the  bargainee,  so  as  to 
make  the  release  valid,  for  the  purpose  of  supporting 
a  common  recovery. 

56.  By  the  statute  14  Geo.  II.  c.  20.  §  5.  reciting 
that  it  had  frequently  happened,  that  the  deeds  for 
making  the  tenants  to  the  writs  of  entry,  or  other 
writs  for  common  recoveries,  had  been  lost,  it  is  en- 
acted, that  every  common  recovery  then  suffered,  or 
thereafter  to  be  suftered,  should,  after  the  expiration 
of  20  years  from  the  time  of  the  suffering  thereof,  be 
deemed  good  and  valid  to  all  intents  and  purposes,  if 
it  appear  upon  the  face  of  such  recovery  that  there 
was  a  tenant  to  the  writ,  and  if  the  persons  joining  in 
such  recovery  had  a  sufficient  estate  and  power  to 
suffer  the  same,  notwithstanding  the  deed  or  deeds, 
for  making  the  tenant  to  such  writ,  should  be  lost  or 
not  appear. 

57.  Although  in  general  a  common  recovery  is  not 
valid  without  a  tenant  to  the  prcecipc,  yet  in  some 
cases  a  common  recovery  may  operate  by  estoppel, 
though  there  l^e  no  tenant  to  the  prcccipc ;  but  this  is 
only  where  the  person  who  suffers  the  common  re- 
covery is  tenant  in  fee  simple ;  for  the  issue  of  a 
tenant  in  tail  cannot  be  bound  by  estoppel,  as  they  do 


Title-  XXXVI.     Recovery,     Ch.  iii.  ^  1 ,  2. 

not  claim  from  their  immediate  ancestor,  but  from  the 
JQrst  purchaser,  per  formam  doni. 
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Section  1. 
manner  of  suffering  a  common  re- 


In  describing  the  manner  ot  sunermg  a  common  re-  Voucher.  ^ 
covery,  it  has  been  said,  that  when  the  tenant  to  the  i  ins:,  loi.  b. 
/;;'(^c//;e  appears  in  court  to  answer  the  demandant's 
writ,  he,  instead  of  defending  the  title  to  the  land, 
vouches,  that  is,  calls  on  another  per.'5on,  who  is  sup- 
posed to  have  warranted  the  title  to  him  at  the  time 
of  the  original  purchase,  and  prays  that  the  same  per- 
son be  called  in  to  defend  the  title  which  he  v/arranted, 
or  otherwise  to  give  lands  of  equal  value  to  those 
which  he  shall  lose  by  the  defect  of  his  warranty. 

2.  In  all  real  actions  the  demandant  has  a  right  to  rigot;  15. 
counterplead  the  voucher ;  that  is,  to  show  in  his  re- 
plication that  the  tenant  ought  not  to  be  allowed  such 
a  voucher ;  and  the  vouchee  may  also  counterplead  the 
warranty,  by  showing  that  he  was  not  obliged  to 
warrant  the  lands  to  the  tenant.  But  when  a  person 
is  vouched  to  warranty,  and  enters  of  his  own  accord 
into  the  warranty,  the  law  presumes  that  he  parted 
with  his  possession  with  warranty,  and  comes  in  now 
to  warrant  the  same  possession,  otherwise  he  would 
not  enter  into  the  warranty,  but  would  counterplead  it, 
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for  he  may  demand  the  lien  ;  and  if  the  tenant  shows 
a  lien,  he  may  counterplead  it.  But  if  he  enters  into 
the  warranty  without  demanding  a  lien,  no  person  can 
afterwards  aver  that  there  was  no  warranty ;  for  when 
the  vouchee,  by  entering  into  the  warranty,  binds 
himself  to  render  in  value,  in  case  the  demandant  re- 
covers, the  cause  of  warranty  is  not  examinable  either 
by  a  privy  or  a  stranger,  because  the  law  will  presume 
that  the  vouchee  was  compellable  to  enter  into  the 
warranty,  otherwise  he  would  never  run  such  a  risk. 

1  Inst.  265.  b.  3.  Whcu  the  vouchee  has  entered  into  the  warranty, 
he  comes  in  loco  tcneutis,  and  in  judgment  of  law,  is 
tenant  to  the  demandant ;  and  then  the  demandant 
counts  against  him  as  he  did  before  against  the  tenant ; 
and  the  vouchee  may  plead  all  those  pleas  which  the 
tenant  might  have  pleaded,  and  also  any  pleas  which 
may  arise  after  he  has  entered  into  the  warranty. 

jcnk.Cent.  4.  Thus,  if  a  prcEcipc  quod  reddat  is  brought  against 

A.,  who  vouches  B.,  who  enters  into  warranty,  and 
afterwards  the  demandant  releases  all  his  right  to  A. ; 
there,  although  A.  cannot  plead  this  release,  because 
from  the  time  when  B.  entered  into  the  warranty  A. 
was  not  before  the  Court,  yet  B.  may  plead  this  re- 
lease, or  may  plead  a  release  to  himself  from  the  de- 
mandant. 

3Rei).  2'j.  t.  5.  The  demandant  may  release  to  the  vouchee, 
although  the  vouchee  lias  nothing  in  the  land  ;  for 
when  the  vouchee  enters  into  the  warranty,  he  be- 
comes tenant  to  the  demandant,  and  may  render  the 
land  to  him  on  account  of  the  privity  which  is  be- 
tween them.     And  if  a  fine  be  levied  by  a  vouchee  to 

Tit.  35.  c.  5.  a  demandant,  or  by  a  demandant  to  a  vouchee,  it  \^'ill 
be  good,  because  the  vouchee  is  supposed  to  have  the 
freehold. 

Vouching  in  6.  If  the  vouchee  is  present  in  court,  he  immediately 

luorney?  ^^  cntcrs  iuto  thc  Warranty  ;  in  which  case,  the  entry  in 
the  record  is  thus:  "And  the  said  William,  in  his 
proper  person,  cometh  and  dcfendcth  his  right,  when. 
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&c.  and  thereupon  voucheth  to  warranty  Roger  Bla- 
grave,  Esq.  who  is  present  here  in  court,  in  his  proper 
person,  and  freely  warranteth  to  him  the  tenements 
aforesaid." 

7.  It  frequently  happens,  that  neither  the  tenant  nor 
the  person  vouched  can  conveniently  appear  personally 
in  court,  in  which  case  they  make  warrants  of  attorney 
to  some  other  person  to  appear  in  their  stead.  The 
warrant  of  attorney  of  the  tenant  to  t\\Q. prcccipc  is  thus: 
*'  A.  B.  puts  in  his  place  C.  D.  and  E.  F.,  his  attor- 
neys, jointly  and  severally,  against  J.  B.,  to  gain  or 
lose  in  a  plea  of  land,"  kc.  And  if  the  person  who 
comes  in  as  vouchee  makes  a  warrant  of  attorney,  it  is 
thus  :  "  J.  K.,  whom  A.  B.  voucheth  to  warranty, 
putteth  in  his  place  L.  M.  and  N.  O.,  his  attorneys, 
jointly  and  severally,  against  J.  B,,  to  gain  or  lose  in 
a  plea  of  land,"  &c. 

8.  These  warrants  of  attorney  must  be  acknow- 
ledged either  before  a  judge,  who  is  to  sign  them,  or 
before  the  j  ustices  of  assize  where  the  lands  lie ;  or 
else  before  commissioners  appointed  by  a  writ  of 
dcdimus  potestatem  de  attornato  facicmlo  ;  who  must  cer- 
tify the  namee  of  the  persons  whom  the  tenant  and 
vouchee  appoint  for  their  attorneys,  under  their  hands 
and  seals. 

9.  This  writ  of  dcdimiis  potestatem  is  not  founded  on  Fiti.  n.b.  i7. 
the  statute  of  Carlisle,  which  only  extends  to  persons 
intending  to  acknowledge  fines,  but  is  a  writ  provided 

by  the  common  law,  to  enable  persons  sued  in  real 
actions,  who  cannot  appear  personally  in  court,  to  ap- 
point attorneys  in  their  stead  ;  and  where  a  common 
recovery  is  suffered  in  this  manner,  the  warrant  of  at- 
torney is  the  foundation  of  the  recovery,  all  the  subse- 
quent proceedings  being,  in  fact,  mere  matters  of  form. 

10.  If  a  tenant  or  vouchee,  who  has  appointed   an  wynnev. 

r.i  p         £C     •  J-         Wynne,  infra. 

attorney  for  the  purpose  of  suftcrmg  a  recovery,  dies 
before  such  attorney  has  actually  appeared  for  him, 
the  recovery  will  be  void  :  because  the  death  of  such 
VOL.  v.  z 
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tenant  or  vouchee  is  a  determination  of  the  warrant 
of  attorney ;  and  that  circumstance  may  be  averred, 
it  not  being  contrary  to  the  record. 
Boiderow  v.  H.  If  thc  Warrant  of  attorney  appears  to  have  been 

Futter, infra.  r  •      i  -n  i  •  i        /> 

given  after  judgment,  the  recovery  will  be  void ;  for 
the  writ  of  dedbmis  potestatem  de  attornato  faciaido  re- 
cites, that  the  writ  of  entry  is  pending,  which  is  not 
the  case  after  judgment;  and  the  appearance  of  the 
attorney  before  the  warrant  was  made  was  without 
authority,  and  therefore  void. 

12.  The  acknowledgment  of  a  warrant  of  attorney 
may  be  void,  and,  of  consequence,  the  recovery  suf- 
infrjjc.  11  fered  pursuant  to  such  warrant,  on  account  of  any 
legal  disability  in  the  person  who  acknowledges  it ; 
and  such  disability  may  be  averred ;  in  which  it  dif- 
fers from  thc  acknowledgment  of  a  fine  before  com- 
missioners appointed  by  a  writ  of  ded'nnus  potc^tatcni : 
for  the  acknowledgment  of  a  fine  is  the  assent  of  the 
party  to  the  accommodation  of  the  suit,  by  which  it 
is  absolutely  completed,  and  the  entry  of  the  concord 
is  the  same  as  entering  up  judgment ;  but  the  acknow- 
ledgment of  a  warrant  of  attorney  to  sufter  a  recovery, 
is  nothing  more  than  a  judicial  mode  of  appointing 
another  person  to  appear  in  court  for  the  tenant  or 
vouchee,  and  is  no  part  of  the  record;  hence  these 
two  acts  are  attended  with  very  difi^erent  conse- 
quences. 

13.  By  the  statute  23  Eliz.  c.  3.  §  5.  it  is  enacted, 
that  every  person  who  shall  take  the  knowledge  of 
any  warrant  of  attorney,  of  any  tenant  or  vouchee, 
for  suffering  of  any  common  recovery,  shall^  with  the 
certificate  of  the  warrant  of  attorney,  certify  also  the 
day  and  year  whereon  the  same  was  acknowledged. 
And  that  no  person  who  takes  any  such  knowledge 
of  any  warrant  for  any  recovery,  shall  be  bound  to 
1  Taunt.  418.  ccrtify  such  warrant,  except  it  be  within  one  year 
next  after  the  said  knowledge  taken ;  and  that  no 
clerk  or  officer  shall  receive  any  writ  of  entry  where* 
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upon  any  comnlon  recovery  was  thereafter  to  pass, 
unless  the  day  of  the  knowledge  of  the  warrant  ap- 
peared in  or  by  such  certificate. 

14.  It  has  been  lately  held  by  the  Court  of  Com-  Jennings  v. 
mon  Pleas,  that  where  there  are  several  vouchees,  &Pui.3(ii. 
they  must  all  join  in  one  warrant  of  attorney;  for 
though  all  the  vouchees  should  appoint  the  same  at- 
torney, yet  if  there  are  several  warrants  of  attorney, 

and  several  captions,  the  recovery  will  not  be  allowed 
to  pass. 

15.  By  a  rule  of  court  made  in  Hil.  14  Geo.  III.  Knies  of  court 

n  ro  ^  •  respecting  war- 

for  the  more  eiiectual  and  certain  proof  of  the  due  rants  of  attor- 
acknowledgment  of  warrants  of  attorney  taken  from  ^^' 
the  tenants  or  vouchees  in  common  recoveries,  by 
virtue  of  any  writ  of  dedimus  potestatem,  it  is  ordered 
by  the  Court,  "  that  no  common  recovery,  wherein 
the  tenant  or  tenants,  vouchee  or  vouchees,  or  any 
of  them,  shall  appear  and  defend  by  attorney,  shall 
be  arraigned  at  the  bar,  unless  an  affidavit  or  affidavits 
in  writing,  on  parchment,  shall  be  made  and  annexed 
to  a  copy  of  the  pnecipe,  and  warrant  or  warrants  of 
attorney,  acknowledged  by  such  tenant  or  tenants, 
vouchee  or  vouchees,  by  virtue  of  any  writ  or  writs  of 
dedimus  potestatem  ;  in  which  affidavit  or  affidavits,  the 
person  or  persons  making  the  same,  shall  swear  that 
he  or  they  knew  the  party  or  parties  acknowledging 
such  warrant  or  warrants  of  attorney ;  that  the  same 
was  or  were  duly  signed  and  acknowledged  upon  the 
day  and  year,  or  several  days  and  years,  mentioned 
in  the  caption  or  several  captions  thereof;  that  the 
party  or  parties  acknowledging,  and  also  the  com- 
missioners taking  t]\e  same,  were  all  of  full  age  and 
competent  understanding ;  that  the  femes  covert  (if 
any)  were  solely  and  separately  examined,  apart  from 
their  husbands,  and  freely  and  voluntarily  consented 
to  acknowledge  the  same  ;  that  all  tlie  said  parties 
knew  the  same  warrant  or  warrants  of  attorney  was 
or  were  intended  for  suffering  a  common  recovery  to 

z  2 
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pass  his,  her,  or  their  estate  or  estates  ;  and  further, 
that  the  razure  or  razures,  interlineation  or  interlinea- 
tions (if  any)  in  the  body  or  caption  of  such  original 
warrant  or  warrants  of  attorney,  was  or  were  made 
before  the  said  parties  or  any  of  them  signed  the  said 
warrant  or  warrants,   and  before  the  commissioners 
signed  the  said  caption  or  captions :  which  affidavit 
or  affidavits  (together  with  the  said  copy  of  the  prcv- 
cipc,  and  warrant  or  warrants  of  attorney,  whereunto 
the  same  shall  be  annexed,)  shall  be  filed  in  the  office 
of  enrolment  of  writs  for  fines  and  recoveries.     And  it 
is  ordered,  that  all  and  every  such  affidavit  or  affidavits 
as  aforesaid,  shall  be  made  by  some  attorney  or  at- 
torneys of  the  courts  of  Westminster-hall,  or  of  the 
sessions  in  AVales,  or  of  the  counties  palatine  of  Ches- 
ter, Lancaster,  or  Durham;  and  shall  be  sworn  before 
a  person  duly  authorized  to   take  affidavits  in   this 
court,  except  where  the  party  or  parties  respectively, 
at  the  time  of  their  acknowledging  such  warrant  or 
warrants  of  attorney,   shall  be  in  that  part  of  Great 
Britain  called  Scotland,  or  in  Ireland,  or  in  some  other 
parts  beyond   the  seas.     And  in  case  the  said  party 
or  parties  shall  be  in  Scotland,  then  the  said  affidavit 
or  affidavits  shall  be  made  by  one  of  the  clerks  of  his 
Majesty's  signet,  and  sworn  before  one  of  the  judges, 
or  other  person  duly  authorized  to  take  affidavits  or 
depositions  in  the  Court  of  Session,  or  Court  of  Ex- 
chequer, in  that  part  of  the  United  Kingdom.     But  if 
the  said  party  or  parties  shall  be  in  Ireland,  or  in  any 
other  parts  beyond  the  seas,  then  the  said  affidavit  or 
affidavits  shall  be  made  by  one  of  the  commissioners 
who  hath  taken  the  acknowledgment  of  such  warrant 
or  warrants  of  attorney,  and  shall  be  sworn  either  be- 
fore some  person  duly  authorized  to  take  affidavits  in 
this  court,   or  before  some  magistrate  of  the  place 
where  such  acknowledgment  shall  be  taken,  having 
authority  to  administer  an  oath,  and  in  the  presence 
of  a  public  notary,  which  notary  shall  also  certify  in 
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writing-,  under  his  hand  and  seal,  as  well  the  due 
administering  of  the  said  oath,  as  also  the  name,  sig- 
nature, and  office  of  the  magistrate  administering  the 
same." 

16.  By  a  rule  of  court  made  in  Mich.  29  Geo.  III. 
it  is  ordered,  that  no  common  recovery  be  suffered  to 
pass,  unless  the  taking  of  the  warrants  of  attorney 
be  before  one  of  the  Justices  or  Barons  of  his  Majesty's 
courts  of  record  at  Westminster,  or  one  of  the  Ser- 
jeants at  Law,  unless  an  affidavit  be  made  and  filed, 
stating  that  the  commissioners  taking  the  same  are 
either  barristers  of  five  years'  standing,  or  solicitors  or  Fx  pane 

f  r      1  •       "ITT  •  in     Worseley,  2  tl. 

attorneys  or  some  oi  the  courts  m  Westmmster-hall,  Black,  k.  275. 
the  Judges  of  the  Court  of  Session  or  Exchequer,  or 
advocates  or  clerks  of  the  signet  of  five  years'  stand- 
ing, in  Scotland. 

17.  By  a  rule  of  court  made  in  Trin.  30  Geo.  III.  1  h.  Biack.R; 
it  is    ordered,  that  from  and  after  the  first   day  of  ^'"'"' ' 
Mich,  term  then  next  ensuing,  in  every  common  re- 
covery wherein  the  tenant  or  tenants,  or  the  vouchee 

or  vouchees,  warrant  or  warrants  of  attorney  shall  be 
taken  under  a.  dcdimiis potcstafcm,  there  shall  be  written 
on  every  copy  of  the  pircc'/pc,'  and  of  such  warrant  of 
attorney  having  such  affidavit  or  affidavits  as  is  or  are 
required  by  the  rule  of  this  court  made  in  Hil.  14  Geo. 
III.  thereto  annexed,  the  allocatur  of  the  Lord  Chief 
Justice,  or  some  one  other  of  the  Justices  of  this 
Court,  in  the  same  or  like  manner  as  allocaturs  are  now 
written  on  fines  taken  by  dedbmis  potcstatem ;  and  the 
copy  of  the  prcecipe  and  warrant  or  warrants  of  attor- 
ney with  the  allocatur  thereon,  shall  be  filed  as  di- 
rected by  the  said  rule  ;  and  that  at  the  time  of  sign- 
ing such  allocatur,  the  writ  of  entry  for  such  common 
recovery  shall  be  produced  before  the  judge  signing 
such  allocatur,  who  may  mark  such  writ  with  his  title, 
name,  or  initials  thereon ;  and  such  writ  shall  also 
be  produced  at  the  time  of  the  arraignment  of  such 
recovery. 
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Writ  of  sum.         18.  If  tlic  pcrsoii  whoiii  the  tenant  vouches  be  not 
nuSndum."'  Ml  coiu't,  then  a  writ  of  summoncas  ad  warrantizamlum 
issues,  to  compel  the  vouchee  to  appear  in  court,  and 
warrant  the  land. 
Booth,  43.  19.  In  adversary  suits,  if  upon  a  writ  o{  suvimoncas 

1  St.  101.  t.  ad  tcarrantizandum,  the  sheriff  returned  the  vouchee 
summoned,  and  the  vouchee  made  default,  a  capias 
ad  valentiam  issued  for  the  tenant.  But  if  the  sheriff 
returned  niliil  upon  the  summons,  an  alius  and  ?ipliirics 
issued,  and  then  a  scquatur  sub  suo  paiculo ;  and  if  the 
vouchee  still  made  default,  judgment  was  given  for 
the  demandant;  but  no  judgment  was  given  for  the 
tenant,  because  it  appeared  that  the  vouchee  had  not 
assets. 

.  20.  Where  the  vouchee,  who  comes  in  upon  a  writ 

of  summoneas,  appears'by  attorney,  the  warrant  ought 

^  to  bear  date  after  the  teste  of  the  writ  of  summoneus. 

But  still  the  omission  of  this  circumstance  will  not 

invalidate  a  recovery. 

Wynne V.  21.  lu  a  Writ  of  ciTor  to  reverse  a  common  reco- 

T.°Lym.  iG.    very,  the  error  insisted  on  was,  that  the  warrant  of 

1  Lev."i30.      attorney  of  the  vouchee  bore  date  before  the  writ  of 

summoncas ;  to  which  it  was  answered,  that  the  vouchee 

might  appear  in  person  without  any  writ  of  summons, 

and  therefore  that  the  recovery  was  good,  and  the 

process  void; 

The  Court  said,  that  a  common  recovery  being  a 
common  assurance,  they  would  intend  another  war- 
rant of  attorney,  made  in  due  time. 

22.  By  the  common  law,  a  writ  of  summoneas  ad 
warrantizamlum  had  nine  returns.  By  the  statute 
IG  Cha.  II.  c.  16.  §  10.  the  returns  were  abridged  to 
five;  and  now,  by  the  statute  24  Geo.  II.  c.  48.  §  8. 
they  are  reduced  to  four  inclusive  :  as  if  the  writ  of 
entry  is  returnable  on  the  morrow  of  All  Souls,  then 
the  writ  of  summoneas  must  be  returnable  from  the 
day  of  St.  Martin  in  fifteen  days,  being  the  fourth  and 
last  return  of  Michaelmas  term.     And  if  tliere  are 
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three  vouchers,  the  writ  of  summons  for  the  second 
vouchee  is  to  be  returnable  four  returns,  both  inclu- 
sive, from  the  return  of  the  summons  of  the  first 
vouchee :  and  writs  of  summons  are  tested  four  days 
inclusive  from  the  writ  of  entry. 

23.  The  Court  of  Common  Pleas  will  not  enlarge 
the  return  of  a  writ  of  summons,  so  as  to  make  a  term 
intervene  between  the  teste  and  the  return. 

24.  Thus  where  a  motion  was  made  in  Easter  term 

18  Geo.  III.  that  the  writ  of  summons  in  five  reco-  Barnard  y. 

Woodcock, 

veries  misrht  be  tested  in  the  Michaelmas  term  pre-  2  Black.  Rep. 
ceding,  and  be  made  returnable  in  that  Easter  term, 
instead  of  the  usual  course  authorized  by  the  statute 
24  Geo.  II.  c.  48,  which  is,  that  it  should  be  tested 
the  fourth  day  inclusive  from  the  return  of  the  writ  of 
entry,  and  be  returnable  the  fourth  return  after  the 
return  of  the  writ  of  entry ;  in  consequence  of  which, 
writs  of  summons  must  be  returnable  either  in  the 
same  term  in  which  they  were  tested,  or  at  furthest, 
in  the  very  next  term.  The  occasion  of  this  applica- 
tion was,  that  Earl  Cowper,  the  vouchee,  had  acknow- 
ledged the  warrants  of  attorney  to  appear  to  the 
summons,  before  commissioners  appointed  by  decUmus 
(which  recited  the  summons  as  returnable  in  the  pre- 
ceding Hilary  term)  at  Florence,  on  the  13th  of  Decem- 
ber, 1777,  but  they  did  not  arrive  in  England  till  after 
the  end  of  Hilary  term ;  and  as  the  return  is  usually  of 
the  same  term  wherein  the  recovery  is  in  fact  arraigned 
at  bar,  and  the  teste  must  precede  the  actual  acknow- 
ledgment of  the  warrant  of  attorney  by  the  vouchee, 
this  proceeding  could  not  be  made  regular,  without 
suing  out  a  writ  of,  summons  with  a  much  longer  re- 
turn than  the  course  of  practice  will  at  present  allow. 
The  like  inconvenience  must  occur  whenever  the 
vouchee  dwells  in  any  distant  country,  as  the  East  or 
West  Indies;  but  that  objection  had  been  used  to  be 
cured  in  a  very  unwarrantable  manner,  by  altering  the 
date  of  the  captiou  after  it  arrived  in  England,  so  as  to 
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suit  the  term  in  which  the  recovery  was  arraigned,  till 
the  late  rule  of  the  court  in  Hilary  term,  14  Geo.  III. 
(which  directs,  inter  alia,  an  affidavit  to  be  made  of 
the  true  time  of  taking  the  caption)  put  a  stop  to  this, 
among-  other  gross  irregularities  in  the  practice  of 
suffering  recoveries. 

The  Court  conceived  that  they  had  not  power  to 
make  such  a  rule,  or  at  least  that  as  they  could  not 
foresee  all  its  consequences,  it  would  be  highly  impru- 
dent to  authorize  such  a  proceeding  by  a  previous 
direction  from  the  Bench ;  but  intimated  that  no 
blame  should  fall  on  the  officer  who  should  make  out 
the  process  as  prayed  for,  but  the  same  to  be  at  the 
hazard  of  the  parties,  and  without  prejudice  to  any 
future  question  that  might  arise  on  the  validity  of  such 
recoveries. 

25.  A  motion  similar  to  this  one  was  made  in  Mich. 
19  Geo.  III.,  and  received  the  same  denial  from  the 
Court.  The  facts  were,  that  the  dedlmus  was  tested 
the  26th  February  1777,  and  recited  a  writ  of  sum- 
mons returnable  the  first  day  of  Easter  term  1777  ;  so 
that  properly  the  summons  should  have  been  return- 
able, 'and  the  recovery  had,  in  Hilary  1778,  which 
the  distance  rendered  impossible.  Therefore,  on  ap- 
plication to  the  Master  of  the  Rolls,  he  ordered  the 
cursitor  to  make  out  a  writ  of  entry  returnable  in 
Michaelmas  term  1777;  upon  which  the  officer  made 
out  a  writ  of  summons  returnable  in  the  next  Hilary 
term,  of  which  term  the  tenant's  appearance  was  en- 
tered ;  and  then  they  imparled  from  Hilary  to  Easter, 
from  Easter  to  Trinity,  and  from  Trinity  to  Michael- 
mas, when  the  recovery  was  arraigned.  And  if  the 
vouchee  was  then  living,  it  was  apprehended  that  the 
recovery  would  be  valid ;  but  if  he  was  dead,  it  would 
be  erroneous. 
OfjuJginenf.  26.  In  consequencc  of  the  default  made  by  the 
person  who  is  last  vouched  in  a  common  recovery, 
and  his  departure  iu  despite  of  the  court,  judgment 


Gibbons  v. 
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is  aiven  that  the  demandant  shall  recover  seisin  of 
the  lands  in  question,  and  that  the  tenant  shall  re- 
cover against  the  vouchee  lands  of  equal  value  to 
those  warranted  by  him,  and  now  lost  by  his  default : 
and  as  soon  as  judgment  is  given,  the  recovery  be- 
comes binding  on  all  the  parties  to  it,  and  their  heirs. 

27.  The  entry  of  the  judgment  upon  the  record  is 
thus — "  Therefore  it  is  considered  that  the  aforesaid 
W.  G.  do  recover  his  seisin  against  the  said  \V.  L.  of 
the  tenements  aforesaid,  with  the  appurtenances ;  and 
that  the  said  W.  L.  have  of  the  lands  of  the  aforesaid 
W.  G.  to  the  value,"  &:c. 

28.  In  every  common  recovery  the  demandant  ac-  i  inst.  9. 6. 
quires  by  the  judgment  the  fee  simple  of  the  lands 
recovered,  although  the  word  heirs  be  not  mentioned  ; 
because  the  writ  being  brought  for  the  absolute  pro- 
perty of  the  lands,  if  judgment  is  obtained,  it  must  be 

for  so  much  as  was  demanded  in  the  writ ;  and  in  all 
adversary  suits,  every  recoveror  recovered  a  fee  simple. 

29.  If  judgment  be   given  in  a  common  recovery  Bunon-scase, 
before  the  return  of  the  writ  of  entry,  or  where  the  ^'"*'''-^- 
vouchee  is  summoned,  before  the  return  of  the  writ 

of  summoncas,  it  is  void ;  because  the  court  has  no 
power  to  proceed  until  the  return  of  the  writ  of  entry, 
and  the  appearance  of  the  vouchee :  for  the  parties 
are  not  supposed  to  appear  until  the  return  of  that 
process,  which  issues  for  the  sole  purpose  of  bringing 
them  into  court. 

30.  In  every  species  of  action  the  death  of  either 
of  the  contending  parties  puts  an  end  to  the  suit ;  and 
therefore,  in  a  common  recovery,  if  either  the  de- 
mandant, the  tenant,  or  any  of  the  vouchees,  die  be- 
fore judgment  is  given,  the  recovery  is  void. 

31.  Judgments  however  are  not  always  considered  it  relates  to 
as  having  been  given  on  the  day  on  which  they  are  pay'^oTthe 
pronounced,   but  have  frequently  a  relation   to  the  ^'j^^^^  ,,  ^ 
first  or  some  other  day  of  the  term  in  which  they  are  P'sot,  i^y. 
given.     And  if  all  the  parties  are  living  on  the  day 
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to  which  the  judgment  relates,  the  recovery  will  be 
^•ood;  for  the  judges  take  no  notice  of  the  day  on 
which  the  recovery  was  passed  in  court. 

Tit,35.  c.  2.  32.  It  has  been  stated,  that  all  judgments  relate  to 
the  first  day  of  the  term.  But  in  the  case  of  a  com- 
mon recovery,  if  the  writ  of  entry  is  returnable  on  the 
second  or  any  other  return  day  of  the  term,  the  judg- 
ment will  then  relate  to  that  return  day,  and  not  to 

Seiwin  V.         the  first  day  of  the  term ;  for  the  courts  will  not  con- 

s^Eur"'.  1131.  sider  the  judgment  to  have  been  given  prior  to  the 
return  of  the  writ  of  entry.  And  where  the  term,  by 
the  proceedings  in  it,  suffers  a  division,  as  where  any 
process  issues  during  the  continuance  of  the  term, 
then  the  judgment  relates  to  the  essoign  day  of  the 
return  of  that  process,  and  not  to  the  first  day  of 
the  term. 

33.  It  follows,  that  when  the  vouchee  in  a  common 
recovery  appears  in  person  at  the  return  day  of  the 
writ  of  entry,  there  the  judgment  relates  to  the  return 
day  of  the  writ  of  entry,  and  is  considered  in  law  as 
having  been  given  on  that  day.  But  if  the  vouchee 
appears  upon  a  writ  of  siimmoneas  ad  icarrcmt'izandum, 
there  the  judgment  relates  to  the  day  of  the  return 
of  that  writ.  And  if  the  parties  are  alive  at  any  time 
of  the  return  day,  the  recovery  will  be  good  ;  for  the 
law  makes  no  fractions  of  a  day,  but  every  act  of 
record  is  supposed  to  be  done  on  the  first  instant  of 
the  day. 

Shelley's  casp,  34.  Edward  Shelley  suffered  a  common  recovery, 
in  which  he  was  vouched  by  attorney  on  the  9th  of 
October,  which  was  then  the  first  day  of  Michaelmas 
term,  and  died  before  six  in  the  morning  of  that 
day:  the  recovery  was  passed  the  same  day  about 
ten  o'clock. 

It  was  adjudged,  that  the  death  of  Edward  Shelley 
did  not  invalidate  the  recovery,  for  the  writ  of  entry 
Avas  returnable  on  the  octave  of  St.  Michael,  and  the 
judgment  had  relation  to  that  day,  which  was  the 
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said  9th  day  of  October,  on  which  day  the  vouchee 
was  alive ;  and  the  law  makes  no  fractions  of  a  day. 

35.  If  a  warrant  of  attorney  bears  date  after  the 
return  day  of  the  writ  of  entry,  on  which  a  recovery 
is  suffered,  the  recovery  will  be  void;  because  the 
judgment  relates  back  to  the  return  day  of  the  writ 
of  entry. 

.  36.  A  writ  of  entry  was  returnable  on  the  octave  Boiderowv. 
of  St.  Michael,  which  was  the  9th  of  October;  the  Dyer.'^m a. 
writ   of  dedimus  potcstate?n  de  attornato  faciendo  bore 
date  the  ]  1th  of  October,   and  the  mittimus  thereof 
bore  date  the  30th  of  October. 

It  was  adjudged,  that  the  recovery  was  erroneous; 
because  the^  judgment,  on  whatever  day  of  the  term 
it  was  given,  related  back  to  the  return  day  of  the 
writ  of  entry,  which  was  the  first  day  of  the  term ; 
so  that  the  warrant  of  attorney  was  made  after  the 
time  when  the  judgment  was  supposed  to  be  given. 

37.  If  a  vouchee  in  a  common  recovery,  who  comes 
in  upon  a  writ  of  summoncas,  and  appears  by  attorney, 
dies  before  the  return  of  the  writ  of  siimmoneas,  the 
recovery  is  void;  because  the  judgment  could  not 
possibly  have  been  given  in  such  recovery  until  the 
vouchee  had  appeared  in  court  and  made  default;  and 
as  the  vouchee  could  not  appear  until  the  return  of 
that  process  which  issued  for  the  sole  purpose  of 
bringing  him  into  court,  it  follows  that  judgment 
must  have  been  given  after  the  death  of  the  vouchee, 
which  was  a  determination  of  the  warrant  of  attorney. 
And  these  facts,  being  collateral  to  the  record,  may 
be  assigned  for  error. 

38.  Thus  in  a  writ  of  error  to  reverse  a  common  Wynne  v. 
recovery,  it  appeared  by  the  record  that  a  writ  of  ]%"u;  r.  35. 
entry  sur  disseisin  en  le  post^v2LS  brought  by  SirWatkin 
Williams  Wynn,  returnable  quinden.  Pasch.  13  Geo.  II. 
against  William  Thomas,  who  appeared  in  person  and 
vouched  James  Apperley  and  Alithea  his  wife ;  where- 
upon a  writ  of  summomas  ad  ^oarrantizandum  was 
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awarded,  returnable  in  crastino  Ascensmiis  Domhil 
(which  was  on  the  IGth  of  May,)  on  which  day  the 
said  James  Apperley  and  Alithea  his  wife  appeared 
by  Josiah  Hodgson  their  attorney,  and  entered  into 
warranty,  and  vouched  over  the  common  vouchee, 
who  made  default,  whereupon  judgment  was  given, 
and  a  writ  of  seisin  awarded  ;  and  the  sheriff  returned 
that  he  had  delivered  seisin.  The  error  assigned  was, 
that  Alithea  died  before  judgment  was  given  in  the 
said  recovery,  and  for  this  the  plaintiff  in  error  prayed 
that  the  recovery  might  be  reversed.  Issue  was  joined 
that  Alithea  did  not  die  before  judgment.  A  special 
verdict  was  found,  that  Alithea  died  on  the  10th  day  of 
May,  six  days  before  the  return  of  the  writ  of  siwimo- 
ncas  ad  ivarrant'izamlum  ;  but  whether  she  died  before 
Mss.note.  judgment  or  not,  the  jurors  left  to  the  opinion  of  the 
Court.  This  case  was  argued  on  behalf  of  the  plaintiff  in 
error  by  Mr.  Clive,  who  made  two  points  :  First,  That 
the  death  of  Alithea  Apperley,  vouchee  and  tenant  in 
tail,  as  found  by  the  special  verdict,  made  the  judgment 
in  the  common  recovery  erroneous.  Secondly,  That 
upon  the  whole  record,  and  the  continuances  as  entered, 
the  judgment  appeared  to  be  given,  and  the  recovery 
passed,  after  the  death  of  the  vouchee,  and  could  not 
iDe  made  good  by  relation,  as  a  judgment  of  recovery 
in  her  lifetime.  In  support  of  these  positions  he 
argued  that  recoveries  were  erroneous  where  the 
vouchee  or  other  necessary  party  did  not  appear, 
cither  in  person  or  by  attorney ;  for  without  an  ap- 
pearance there  could  be  no  warranty,  no  vouching 
over  the  common  vouchee,  and  consequently  no  judg- 
ment. In  this  case  Alithea  the  vouchee  did  not  ap- 
pear in  person ;  the  first  consideration  therefore  was, 
whether  the  appearance  of  Josiah  Hodgson,  her 
attorney,  was  a  proper  appearance  or  not.  And,  with 
regard  to  that  matter,  taking  the  facts  simply  as  they 
appear  on  the  record,  the  vouchee  neither  appeared  in 
person  nor  by  attorney,  for  the  death  of  the  vouchee. 
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before  the  time  when  the  attorney  actually  appeared, 

was  a  determination  of  the  warrant  of  attorney.     In 

the  case  of  Wynne  v.  Lloyd  the  error  assigned  was,  Ante,  §  21. 

that  there  was  no  warrant  of  attorney  at  the  time  of 

appearance,  for  it  appeared  the  teste  of  the  warrant 

of  attorney  was  after  appearance  :  the  Court  in  effect 

agreed,  that   an  appearance,  without  a  warrant   of 

attorney,  was  error,  even  in  the  case  of  a  person  of 

full  age  ;  but  they  made  the  recovery  good  by  an 

intendment,  that  the  vouchee  came  in  gratis  before 

the  writ  of  summons,  and  made  a  new  warrant  of 

attorney  in  due  time  ;  which  showed  there  must  be  a 

warrant  of  attorney  whenever  the  vouchee  appeared 

by  attorney.     If  a  tenant  in  tail  within  age  is  vouched  Darcy  v.  Jack- 

1  t  , ,  ' .    son,  Palmer, 

m  a  common  recovery,  and  appears  by  attorney,  it  224. 
may  be  assigned  for  error  ;  for  such  an  appearance  D.mt?et,^cro. 
is  void.  If  warrants  of  attorney  were  not  duly  filed,  '^'''-  '^'^'•'• 
it  was  error  sufficient  to  reverse  or  arrest  a  judgment 
after  verdict,  before  the  statutes  32  Hen.  VIII.  c.  30. 
and  18  Eliz.  c.  14. ;  and  since  these  statutes,  it  is  still 
error,  except  after  verdict ;  for  the  statute  4  &  5  Ann. 
c.  16.  which  extends  these  statutes  ofjeofails  to  judg- 
ments by  default,  &c.  (which  is  the  present  case)  has 
a  saving,  so  as  there  be  an  original  writ  or  bill  and 
warrants  of  attorney  duly  filed,  according  to  the  law, 
as  is  now  used.  If  the  want  of  form  in  filing  them 
was  error,  want  of  authority  in  the  attorney,  by  reason 
of  the  determination  of  his  warrant,  was  much  more 
erroneous.  Therefore,  if  a  vouchee  must  appear  in  per- . 
son,  or  by  attorney,  beforejudgment  can  be  given;  and 
where  the  appearance  is  by  attorney,  if  such  attorney 
must  have  a  proper  warrant  or  authority  to  appear, 
and  the  want  of  such  warrant  is  error,  it  is  equally 
certain  that  the  death  of  the  vouchee  before  appear- 
ance is  a  countermand  or  determination  of  the  warrant 
of  attorney;  for  a  warrant  of  attorney  to  appear  or  con- 
fess judgment  is  a  naked  authority,  not  coupled  with 
any  interest,  and  no  more  than  an  instrument,  enabling 
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the  attorney  to  do  an  act  which  the  principal  himself 
might  have  done  in  person.  And  as  it  is  absurd  to-say 
that  a  man  can  acknowledge  a  judgment  or  appear  in 
a  court  of  justice  after  he  is  dead,  so  it  is  as  unreason- 
able to  admit  that  another  person  should  be  capable 
of  representing  him  on  such  occasions.  The  personal 
capacity  of  the  principal,  and  the  derivative  authority  of 
the  attorney,  are  founded  on  the  same  principle,  namely, 
the  life  of  the  party  ;  and  therefore  they  must  both 
1  Inst. 52. ft.     end  at  his  death.     If  a  man  oives  a  warrant  of  at- 

1  Vent.  310. 

Saik.87.  *  torney  to  confess  judgment,  and  dies  before  the  judg- 
ment is  confessed,  the  death  is  a  countermand.  If  a 
tenant  or  vouchee  died  before  judgment,  and  judg- 
ment had  afterwards  been  entered,  it  would  be  erro- 

jourdenv.        ueous.     Thus,  wlicrc  a  writ  of  error  was  brought  to 

^enny,2  St.  j.g^.gj,gg  ^  judgmcut  iu  C.  B.  tlic  crror  assigned  was, 
that  judgment  was  given  against  a  dead  person,  the 
defendant  dying  after  the  day  of  Nisi  Prius,  and  be- 
fore the  day  in  Bank  :  and  the  Court  were  all  of  opi- 
nion, that  the  judgment  being  given  against  a  defen- 
dant who  was  dead,  it  was  erroneous,  and  must  be 
reversed.  That  case  was  before  the  statute  17  Car.  II. 
c.  8.  which  provides  a  remedy  where  either  party  dies 
after  a  verdict,  and  before  judgment,  and  gives  a 
power  to  enter  up  judgment  within  two  terms  after 
the  verdict.  The  case  was  the  same  at  common  law 
before  the  statute  17  Car,  II.  c.  8.  :  but  by  the  statute 
8  &  9  Will.  III.  c.  11,  §  6.  it  is  provided,  that  if  a 
plaintiff  or  defendant  dies  after  an  interlocutory,  and 
before  a  final  judgment,  the  action  shall  not  abate, 
but  the  plaintiff  may,  notwithstanding,  proceed  to 
a  final  judgment.  These  statutes  show  what  the 
common  law  was,  and  how  a  judgment  against  a  dead 

1  Rou.  Ab.       person  was  to  be  considered.     If  a  tenant  in  a  real 

768  .  . 

action  dies  pending  the  writ,  and  judgment  is  after- 
wards given,  it  is  error,  because  given  against  a  dead 
person.  Thus  the  common  law  stands  with  regard  to 
plaintiffs  or  defendants  dying  before  judgment  in  real 
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and  personal  actions  ;  and  there  is  no  act  of  parliament 
which  alters  the  common  law  in  this  case.  The  pre- 
sent action  is  a  real  action  ;  it  is  a  writ  of  entry  upon 
a  disseisni ;  and  Alithea  Apperley  the  vouchee,  after 
appearance  and  entering  into  the  warranty  (admitting 
that  to  be  the  case,)  was  the  tenant  in  law  ;  and  her 
death  before  judgment  was  the  same  as  if  any  other 
tenant  had  died,  in  case  an  action  had  been  only  be-« 
tween  demandant  and  tenant,  without  any  vouchee. 
Every  vouchee  may  take  advantage  of  any  error  be- 
tween the  other  parties  :  the  second  vouchee  may 
assign  error  between  the  tenant  and  the  first  vouchee. 
The  reason  is  because  the  judgments  are  several  and 
distinct ;  for  in  every  common  recovery  there  are  seve- 
ral judgments,  and  several  recoveries  are  included; 
and  it  ought  to  appear  that  all  of  them  are  regular  and 
against  proper  parties,  and  that  all  the  parties  are  be- 
fore the  Court.  Littleton  says,  if  in  a  prcpcipe  quod  S  49 
rcddat  the  tenant  vouches,  and  the  vouchee  enters  into 
a  warranty,  if  afterwards  the  demandant  releases  to 
the  vouchee,  it  is  good  :  for  the  vouchee,  after  he  hath 
entered  into  the  warranty,  is  tenant  in  law  to  the  de- 
mandant. So  in  1  Inst.  265  h.  it  is  said,  that  when 
the  vouchee  enters  into  the  warranty,  he  becomes 
tenant  to  the  demandant,  and  may  render  the  land  to 
him  in  respect  of  the  privity  between  them.  These 
authorities  show  that  the  same  regularity,  even  in  pro- 
cess, is  required  to  bring  in  the  vouchee  upon  a 
voucher,  as  is  requisite  to  bring  in  the  tenant  at  first; 
and  that  the  vouchee,  after  he  hath  agreed  and  entered 
into  the  warranty,  is  considered  in  this  action  as  actual 
tenant  of  the  freehold :  and  it  has  been  shown,  that 
if  the  tenant  dies  before  judgment,  it  is  error,  and  the 
law  is  the  same  if  the  vouchee  dies  before  judgment. 
It  follows,  that  as  the  verdict  finds  the  vouchee  died  pigot,  \%, 
upon  the  10th  of  May,  which  by  the  record  appears 
to  be  prior  in  time  to  any  appearance  of  the  vouchee, 
(for  that  was  not  until  the  IGth  of  May,)  and  no  judg- 
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ment  was  or  could  be  given  till  after  appearance,  that 
therefore  it  was  an  erroneous  judgment,  being  given 
after  the  death  of  the  vouchee. 

With  respect  to  the  second  point,  two  objections 
were  made  by  the  counsel  for  the  defendant ;  first, 
that  the  assignment  of  error  and  finding  the  special 
verdict,  was  against  the  record  ;  and  secondly,  that 
the  judgment  had  relation  back  to  the  first  day  of 
the  term,  on  which  day  the  vouchee  was  alive.  The 
argument  respecting  the  first  of  these  objections,  will 
be  stated  in  the  last  chapter  of  this  work. 

As  to  the  second  objection,  it  was  true  that  the 
term  to  many  purposes  was  considered  as  but  one 
day,  and  that  a  judgment  given  the  last  day  of  the 
term  related  back  to  the  first  day:  but  this  rule  was 
only  applicable  to  cases  between  plaintiffs  and  de- 
fendants, where  there  was  no  continuance  entered 
from  one  day  to  another  in  the  same  term,  no  fraction 
of  the  term  by  any  .thing  appearing  on  the  record, 
nor  no  injury  to  any  third  person;  as  it  is  one  entire 
transaction  on  the  record  of  that  term,  it  is  all  con- 
sidered as  done  on  the  first  day  of  the  term.  But 
this  judgment  differs  materially  from  the  ordinary 
course  of  judgments,  to  which  the  rule  of  relation 
is  generally  applied:  the  record  shows  that  the  term 
cannot,  on  this  occasion,  be  considered  as  one  day, 
for  the  continuance  from  one  day  to  another  shows 
that  different  facts  were  done  on  different  days  in  the 
same  term.  On  these  days  of  continuance  the  parties 
might  have  shown  any  matter  to  the  court:  they 
might  have  shown  on  the  morrow  of  the  Ascension 
that  Alithea  was  dead,  that  she  died  on  the  10th  of 
May,  and  then  the  recovery  would  not  have  passed. 
These  continuances,  therefore,  take  away  all  presump- 
tion and  possibility  that  the  judgment  was  given  on 
the  first  day  of  the  term,  fur  such  a  presumption 
would  be  directly  contrary  to  the  record;  and  it 
would  be  an  extraordinary  doctrine  to  say,  that  no 
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averment  shall  be  admitted  against  a  record,  and  yet 
that  the  court  shall  be  at  liberty  to  presume  a  matter 
against  a  record;  viz.  when  the  record  says  ?iplacUum 
was  pending  on  the  16th  day  of  May,  that  the  court 
should  presume  the  judgment  was  given  long  before 
that  period.  The  relation  or  fiction  of  law,  in  the 
ordinary  course  of  judgments,  is  not  against  the  re- 
cord ;  and  that  is  the  reason  why  the  court  should 
not  consider  this  judgment  as  given  the  first  day  of 
term,  stahitur  prccsumptio  donee  probetin"  in  contrariiim  ; 
and  here  is  the  highest  evidence  to  the  contrary,  the 
record  itself.  In  Shelley's  case,  the  recovery  was 
held  to  be  good,  because  he  was  alive  on  the  day  on 
which  judgment  was  given,  though  he  died  before  the 
court  sat,  because  the  court  would  not  allow  a  fraction 
of  a  day ;  but  if  he  had  died  the  day  before  judgment 
was  given,  it  would  have  been  void ;  for  although  the 
court  would  not  allow  a  fraction  of  a  day,  yet  it  would 
allow  a  fraction  of  a  term.  All  the  court  did  in 
Shelley's  case,  was  extending  the  relation  to  the  first 
instant  of  the  day,  in  support  of  a  judgment  given  on 
that  day.  A  judgment  shall  have  relation  to  the  first 
day  of  the  term,  as  if  it  was  given  on  that  very  day, 
unless  there  is  a  memorandum  to  the  contrary  on  the 
record,  as  where  there  is  a  continuance  of  the  cause 
until  another  day  in  the  same  term,  and  the  present 
cause  was  continued  until  another  day  in  the  same 
term.  In  all  cases  of  judgments  by  default,  they  do  BuU.  35. 
not  relate  back  to  the  essoin  day,  which  is  the  first 
day  of  term,  but  to  the  quarto  die  post;  for  the  Court 
takes  notice  judicially,  that  the  party  was  not  de- 
mandable  before  that  day,  and  consequently,  could 
not  till  then  be  guilty  of  a  default :  he  might  have 
appeared  the  first  day  of  term,  if  he  pleased,  and  then 
the  judgment  would  have  been  given  on  the  first  day 
of  term.  So  here  the  vouchee  might  have  come  in 
gratis  before  the  morrow  of  the  Ascension,  but  she  did 
not ;  there  was  no  appearance  until  that  time,  and,  as 
VOL.  V.  2  A 
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the  judgment  could  not  have  been  given  until  that 
day,  it  cannot  relate  back  to  a  prior  day,  so  as  to  pre- 
judice a  third  person.  These  reasons  and  cases  show, 
that  judgments  do  not  universally,  and  in  all  cases, 
relate  to  the  first  day  of  term,  and  particularly  that 
the  judgment  in  the  present  case  cannot  have  such  a 
relation,  because  the  record  shows  it  is  impossible 
that  it  should. 

This  case  was  several  times  solemnly  argued  at  the 
bar  of  the  King's  Bench;  and  Lord  Chief  Justice  Lee, 
for  himself  and  the  other  Judges,  gave  judgment.  And 
in  summing  up  the  arguments,  he  reduced  them  to 
these  three  principal  points:  i.  That  it  was  insisted 
on  for  the  defendant  in  error,  that  a  recovery  was  a 
common  assurance  ;  and  as  the  vouchee  had  done  all 
he  could  (if  he  had  lived)  to  perfect  it,  the  Court  would 
give  it  an  equitable  construction,  and  not  suffer  it  to 
be  reversed  for  so  small  a  fault,  if  it  should  be  deemed 
one.     II.  That  the  recovery  should  be  deemed  perfect 
from  the  first  day  of  the  term  wherein  it  was  passed, 
and  then  the  vouchee  was  alive.      And  though  the 
judgment  was  actually  given  after  his  death,  yet  that 
should  have  relation  to  the  first  day  of  term,  as  in  the 
case  of  many  other   judgments.      iii.    That  as  the 
vouchee  appeared  by  attorney  at  the  return  of  the 
summons,  and  that  appearance  was  entered  on  record, 
this  was  an  error  in  fact  against  the  record,  which 
would  not  be  allowed. 

To  these  three  objections  to  the  writ  of  error,  the 
Court  gave  theSe  answers :  that  as  to  the  first,  the  re- 
covery being  a  common  assurance,  ought  and  should 
be  supported  as  far  as  the  law  would  allow  of;  but 
that  they  could  give  it  no  equitable  constructions 
which  create  absurdities,  as  it  would  apparently  be  if 
they  should  suffer  judgment  to  be  entered  against  a 
dead  person. 

To  the  second,  that  it  was  very  true  in  many  cases, 
where  judgments  were  entered  in  the  vacation,  they 


Title  XXXYI.     Recovery.     67^  iii.  §  39— 41.  355 

should  have  relation  to  the  first  day  of  the  preceding 
term,  but  that  was  never  the  case  where  continuances 
were  entered  on  record  :  for,  whenever  there  are  con- 
tinuances entered  from  time  to  time  (as  in  the  case  of 
a  recovery),  and  judgment  is  afterwards  given,  that 
judgment  can  have  relation  no  farther  backwards  than 
to  the  time  of  the  last  continuance  or  rest ;  and  here 
the  time  of  the  last  continuance  or  rest  was  the  return 
of  the  writ  of  summons  ;  for  then  the  demandant  im- 
parles,  and  judgment  was  not,  nor  could  not  be  given, 
till  he  came  again. 

To  the  third,  that  the  death  of  the  vouchee  was  a 
collateral  matter,  not  contrary  to  the  record,  and 
therefore  the  plaintiff  was  not  estopped  from  assigning 
it  for  error.     The  recovery  vv^as  therefore  reversed. 

39.  In  another  case,  where  a  writ  of  error  was  sheepshanks 
brought  from  the  Court  of  Common  Pleas  to  reverse  i'bu'Sio. 
a  common  recovery,  and  the  error  assigned  was,  the 

death  of  the  vouchee  before  judgment ;  the  defendants 
pleaded  in  imllo  est  erratum,  which  confesses  the  error 
assigned  to  be  true.  Lord  Mansfield  said,  it  was  plain 
that  judgment  could  not  be  given  against  a  man  after 
he  was  dead.  That  there  could  have  been  no  judg- 
ment against  the  tenant  to  the  precipe  in  a  common 
recovery,  without  a  judgment  over  in  value  against 
the  vouchee ;  they  were  all  entered  at  the  same  time, 
and  were  part  of  the  same  proceeding.  The  recovery 
was  unanimously  reversed ;  and  it  was  said  that  the 
case  of  Wynne  and  Wynne  was  an  authority  in  point. 

40.  If  a  writ  of  summoueas  be  returnable  on  a  Sun-  Batcmnotrc- 
day,  and  the  vouchee  dies  on  that  day,  the  recovery  day/"" 

is  void,  because  Sunday  being  a  dies  non  jiiridicus, 
judgment  could  not  possibly  have  been  given  till  the 
Monday  following;  consequently  the  judgment  must 
have  been  given  after  the  death  of  the  vouchee. 

41.  Thus,  where  a  writ  of  error  was  brought  in  the  Swannv. 
Court  of  King's  Bench  from  the  Court  of  Common  3  Bum  1595.  ■ 
Pleas,  to  reverse  a  common  recovery,  and  the  error  {^^^fri^i^^^' 
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assigned  by  consent  was,  "  that  the  day  of  the  return 
of  the  writ  of  summons  was  on  Sunday,  the  13th  of 
May  1750,  on  which  said  13th  of  May  Edward  Swann, 
the  vouchee  in  the  common  recovery,  died."  Two 
questions  arose  on  this  case.  i.  Whether  the  judg- 
ment could  relate  to  the  essoin  day  of  the  term,  or  to 
any  day  prior  to  the  13th  of  May,  the  essoin  day  of 
the  return,  ii.  Whether,  by  law,  a  valid  judgment 
could  possibly  be  given  on  the  day  of  the  return,  being 
Sunday? 

Lord  Mansfield  delivered  the  resolution  of  the  Court, 
that  the  recovery  was  bad,  because  no  judgment  could, 
in  this  case,  be  supposed  to  be  given  before  the  death 
of  the  vouchee.  That  this  judgment  could  not  relate 
to  the  first  day  of  the  term,  because  it  could  not  be 
given  before  the  return  of  the  writ  of  summons,  which 
appears,  by  the  record,  to  be  in  the  term.  That  it 
could  relate  only  to  the  essoin  day  of  the  writ  of  sum- 
mons, which  was  upon  Sunday ;  and  as  the  courts  do 
not  sit  on  a  Sunday,  judgment  could  not  possibly  have 
been  given  until  the  Monday,  when  the  vouchee  was 
dead, 
fi  Brown  Pari.  To  rcvcrsc  this  judgment  a  writ  of  error  was  brought 
in  the  House  of  Lords,  and,  on  behalf  of  the  plaintiff" 
it  was  insisted,  that  Edward  Swann  the  younger,  being 
alive  on  the  day  he  was  called  to  appear,  and  having 
appeared  by  his  attorney,  on  the  return  day  of  the  writ 
of  summons  to  warranty,  to  which  day  the  judgment 
in  the  Common  Pleas  must  necessarily  relate,  must  be 
alive  when  the  judgment  was  given  against  him,  and 
therefore  the  recovery  was  good.  That  this  position 
follows  from  the  reasons  and  authorities  of  legal  rela- 
tions of  judgment,  viz.  that  the  term  be  considered  in 
law  as  one  day.  Judgments  in  general  relate  to,  or,  in 
law,  are  supposed  to  be  given,  and  receive  a  construc- 
tion as  if  they  had  been  given,  on  the  first  day  of  the 
term,  and  that  is  the  essoin  day.  But  in  particular 
cases,  where  the  term,  by  the  proceedings  in  it,  suffers 
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a  division,  as  in  the  present  case  by  the  summons  to 
warranty,  the  judgment  relates  to  the  essoin  day  of  that 
return ;  on  which  day,  it  was  admitted  by  the  record, 
that  Edward  Swann  the  younger  was  alive.  It  is, 
however,  objected,  i.  That  the  essoin  day  was  Sun- 
day, on  which  day  the  Court  never  sits,  and  so  cannot 
be  supposed  to  have  given  judgment  on  that  day. 
II.  That  the  Court  never  did  sit  on  a  Sunday,  nor 
could  it  sit  on  that  day,  because  forbid  by  several 
canons  which  were  adopted  by  the  common  law.  To 
the  first  objection  it  was  answered,  that  courts  for- 
merly commenced  all  law-business  on  the  essoin  days, 
which  were  Sundays  or  festivals,  and  so  might  pro- 
nounce judgment  on  those  days.  The  authorities  in 
the  books  are  many  and  uniform,  that  the  judgments 
given  in  term-time  all  bear  relation  to  that  day,  whe- 
ther a  festival  or  not;  and  the  reason  is  the  same 
where  the  process  is  returnable  in  the  middle  of  term, 
before  the  relation  to  the  essoin  day  of  that  return. 
That  the  entry,  in  the  present  case,  which  says,  at 
which  day  comes  here  as  well  the  said  Thomas  in  hisp?'oper 
persoti,  as  the  said  George  by  John  Glasse  his  attorney; 
and  the  said  Edtvard  being  summoned,  fy.  likewise  comes, 
8^c.  and  aftericards  departs  in  contempt  of  the  Court,  was 
also  an  estoppel  to  say,  that  the  judgment  was  not 
given  on  that  day,  or  that  it  was  given  on  any  day 
before,  or  even  after  that  day.  As  to  the  other  objec- 
tion, it  was  said,  that  the  very  canons  prohibiting, 
were  evidence  of  the  fact  of  sitting  on  a  Sunday;  and 
it  was  further  proved  by  the  returns  of  the  writs,  all 
which  were  formerly  on  festivals;  and  in  the  year 
1763,  nine  returns  out  of  seventeen  were  on  a  Sunday, 
as  appears  by  the  almanack  of  that  year.  That  it 
would  be  strange  for  the  King,  by  his  writ,  to  order 
the  parties  to  appear  on  a  day  on  which  no  Court  was 
or  could  be  held,  if  they  were  not  to  sit  on  that  day. 
Besides,  the  many  cases  of  testing  and  returns  of  writ, 
adjourning  terms,  casting  or  warranting  essoins,  c^c. 
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all  which  were  equally  objects  of  the  canon  law,  prove 
the  fact  of  courts  actually  sitting  on  Sundays.  As  to 
the  canons,  they  could  only  have  the  same  force  as  in 
other  cases,  when  adopted ;  viz.  to  subject  to  spiritual 
censures,  but  not  to  invalidate  the  act;  like  to  the 
canons  against  holding  fairs  on  a  Sunday,  which  was 
also  prohibited  by  statute,  under  temporal  penalties; 
but  the  contract  was  binding,  till  at  last,  by  another 
statute,  the  contract  was  made  invalid.  But  as  no  act 
extended  in  words  to  the  present  subject,  therefore  it 
was  not  against  the  common  law  for  the  Court  to  sit 
and  pronounce  judgment  on  that  day ;  or  by  construc- 
tion or  intendment  of  law,  the  judgment,  as  given  in 
this  case,  as  the  entry  imported,  the  Court  must  in- 
tend that  it  was  given  on  that  day.  If  the  canon  had 
been  adopted,  /.  e.  incorporated  into  our  law,  and  if, 
in  after  times,  the  legislature  had,  thought  it  necessary 
to  forbid  judgments  having  relation  to  the  essoin  days, 
they  would  then  have  changed  the  return  of  the  writs; 
for  it  is  now  necessary  to  take  out  the  writs  return- 
able on  the  general  return  days,  and  the  greatest  part 
of  these  are  Sundays;'  and  as  they  must  be  considered 
as  common  days  of  return,  and  as  the  judgments  ne- 
cessarily relate  to  these  days  and  no  other,  if  Sundays 
are  to  be  for  this  purpose  taken  as  dies  non  juridici, 
then  most  of  the  judgments  given  in  term  must  neces- 
sarily be  bad,  as  bearing  relation  to  that  illegal  day ; 
and  thus  the  return  days  would  remain  as  so  many 
snares  for  error.  But  it  may  be  presumed,  the  legis- 
lature did  not  thus  consider  it ;  and  thought  the  re- 
turns and  relations  of  law  might  still  remain,  though 
they  knew  that  the  courts,  in  decency,  only  sat  on 
Mondays,  and  that  the  legal  relation  to  Sunday  of  the 
judgment  given  on  Monday,  could  be  no  violation  of 
the  Sabbath,  and  would  still  preserve  private  rights. 
For  the  profanation  of  the  Sabbath  was  the  only  object 
of  the  legislature,  but  it  never  intended  to  interfere 
with  private  rights. 
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On  the  other  side,  it  was  said,  that  a  common  re- 
covery, though  now  become  a  usual  mode  of  convey- 
ance, must  necessarily  be  attended  with  all  the  cere- 
monies and  solemnities  of  an  actual  suit  at  law ;  and  if 
those  are  wanting,  the  conveyance  by  recovery  is  as 
defective  as  a  will  devising  lands,  to  which  there  are 
only  two  subscribing  witnesses.     That  as  the  recovery 
pursues  the  forms  of  a  real  action,  it  is  of  absolute  ne- 
cessity that  the  vouchee,  against  whom  the  judgment 
is  obtained,  should  be  living  on  the  day  when  such 
judgment  is  gi^sen  by  the  Court,  for  otherwise  such 
judgment  is  erroneous.    That  though,  in  all  cases,  the 
judgment  shall  relate  as  far  back  as  can  be  permitted 
by  the  facts  appearing  on  the  record,  yet  no  fictitious 
relation  shall  presume  what  is  in  itself  impossible.     In 
the  present  case,  the  writ  of  summons  being  return- 
able on  Sunday  the  13th  of  May,  the  judgment  in  the 
recovery  was  not,  nor  could  be  given  till  Monday  the 
14th  of  May;  for  though  many  nominal  return  days 
of  writs  were  very  anciently  fixed  on  Sundays,  yet 
both  by  law  and  practice,  courts  of  justice  cannot  now 
sit  upon  a  Sunday,  but  the  business  appointed  for  that 
day  is,  and  always   must  be,  dispatched  upon  the 
Monday  immediately  following.      As  therefore    the 
vouchee  died  upon  Sunday  the  13th,  the  day  pre- 
ceding the  judgment,  the  judgment  was  given  against 
a  person  not  in  esse,  and,  consequently,  was  totally 
erroneous.      That  it  was  not   sufficient  to  say  the 
vouchee  had  done  every  act  necessary  to  be  done  by 
him,  that  he  had  executed  the  deed  to  make  a  tenant 
to  the  prcEcipe,  had  acknowledged  the  warrant  of  at- 
torney,   and  had   thereby  completed,   in   substance, 
every  thing  requisite  to  this  particular  mode  of  con- 
veyance ;  for  no  warrant  would  empower  an  attorney 
to  appear  in  the  name  of  another,  after  the  death  of  his 
principal.     The  vouchee,  it  was  acknowledged,  in- 
tended to  perfect  this  conveyance,  but  died  before  he 
could  accomplish  it ;  and  whether  he  died  a  day  or  a 
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month  too  early,  was  quite  immaterial.  Every  act 
done  by  him  might  have  been  done  in  the  month  of 
September,  previous  to  a  recovery  intended  to  be  suf- 
fered in  Michaelmas  term ;  and  yet  it  w^ould  not  be 
contended,  that  if  such  a  vouchee  had  died  in  October, 
the  recovery  could  have  been  perfected  in  the  subse- 
quent term.  It  was  the^'efore  hoped,  that  the  judg- 
ment of  the  Court  of  King  s  Bench,  reversing  the 
judgment  in  the  recovery,  would  be  affirmed. 

After  hearing  counsel  on  this  writ  of  error,  the 
Judges  were  directed  to  deliver  their  opinions  upon 
the  following  question,  viz.  **  Whether  the  recovery  is 
good,  or  erroneous,  the  return  day  of  the  writ  of  sum- 
mons being  on  Sunday,  the  13th  of  May,  on  which 
day  Edward  Swann  the  younger  died?"  And  the 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  having 
conferred  with  the  rest  of  the  judges  present,  ac- 
quainted the  House,  "  that  they  all  agreed  in  their 
opinion,  that  the  recovery  was  erroneous."  Where- 
upon, it  was  ordered  and  adjudged,  that  the  judgment 
of  the  Court  of  King's  Bench  should  be  affirmed. 

42.  When  the  demandant  has  obtained  judgment  in 
a  common  recovery  against  the  tenant,  and  the  tenant 
against  the  vouchee,  the  Court  awards  a  writ  of  habei^e 
facias  scisinam,  in  the  same  manner  as  upon  a  judg- 
ment in  an  adversary  action,  to  the  sheriff  of  the 
county  in  which  the  lands  lie,  directing  him  to  put  the 
recoveror  in  possession  of  the  lands  which  he  has  re- 
covered ;  and  when  this  writ  is  returned,  the  recovery 
is  complete  and  executed. 
Wilson, 373.  43.  The  writ  of  seisin  should  bear  teste  the  fourth 
day  inclusive  after  the  return  of  the  writ  of  entry,  or 
last  writ  of  summons,  when  the  vouchee  comes  in  by 
summons :  and  there  should  be  fifteen  days  between 
the  teste  and  the  return  of  the  writ  of  seisin. 

44.  It  is  said  in  the  case  of  Goodright  v.  Rigby, 
that  the  day  named  in  the  return  of  the  writ  of  seisin 
is  immaterial,  it  not  being  necessary  to  name  any  par- 


Execution. 

1  Inst.  361. 


Ante,  c.  2. 
•2  H.  BUck.  R. 
63. 


Title  XXXVI.     Recovery.     Cfi.  iii.  ^  45—50.  361 

ticular  day,  for  the  return  would  be  good  without  it; 
all  that  was  necessary  was,  that  seisin  should  be  de- 
livered after  the  judgment,  and  before  the  return  of  the 
writ,  and  that  the  proceedings  should  all  be  in  the 
same  term. 

45.  A  judgment  in  a  common  recovery  has  no  man-  w.  jones  lo. 
ner  of  operation,  nor  does  it  alter  the  nature  of  the  \  vvus'.  r.  55. 
estate,  until  it  appears  to  have  been  regularly  exe- 
cuted by  the  return  of  the  writ  of  seisin ;  and  as  al- 
most all  common  recoveries  are  now  suffered  to  uses, 

the  recoverors  do  not  acquire  any  seisin,  and  conse- 
quently no  use  can  arise  until  the  recovery  is  exe- 
cuted; that  is,  until  the  writ  of  seisin  is  returned,  for  5  Term.  r. 
it  is  now  never  in  fact  executed. 

46.  If  a  common  recovery  be  suffered  of  lands  let  sheiiy's  cast?, 
on  leases  for  years,  the  recoverors  have  not  the  re-      *^' 
version  presently  by  the  judgment,  but  it  must  be 
executed. 

47.  By  the  statute  7  Hen.  VIII.  c.  4.  all  recoverors  1  inst.  loi.b. 
in  common  recoveries  are  allowed  the  same  remedies 
against  lessees  for  lives,  and  years,  by  distress,  avowry, 

and  action  of  debt,  for  rents  and  services  which  be- 
come due  after  the  recovery,  to  which  the  persons 
against  whom  the  recovery  was  had  were  entitled. 

48.  If  a  person  suffers  a  recovery  and  dies  before  Maybehad 

,  .„..,.  ^        ,  .  against  the  heir, 

the  writ  01  seism  is  issued,  the  recoveror  may  have 
execution  against  his  heir. 

49.  Thus  in  Shelly's  case,  it  was  unanimously  re-  iRep.  w. 
solved,  that  although  Edward  Shelly  died  on  the  very 

day  on  which  the  recovery  passed,  and  consequently 
before  the  writ  of  seisin  could  have  been  issued,  yet 
that  execution  might  be  sued  against  his  heir  *. 

50.  The  awarding  of  a  writ  of  seisin,  its  execution.  Must  appear 
and  return  by  the  sheriff,  must  appear  upon  record :  "''°"  """^ ' 


*  In  this  case  Lord  Coke  states  the  writ  of  seisin  to  have  been  awarded 
immediately  after  the  judgment ;  and  the  record  prefixed  seems  to  war- 
rant such  statement. 
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and  if  the  execution  of  a  recovery  be  not  found  in  a 
special  verdict,  it  cannot  be  presumed  by  the  Court. 
withatnv.  51.  Thus  iu  ejcctment  the  jury  found  a  special  ver- 

Lewis,    1    Wik.  -.  ,  TT  TTTT  n         i  V^TT-      , 

Rep. 48.  diet,  that  lienry  Vll.  granted  the  manor  ot  VVithers- 

Ca.327?  ^^'  lack  to  Thomas  Earl  of  Derby,  to  hold  to  him  and  the 
heirs  male  of  his  body;  that  Thomas  Earl  of  Derby, 
grandson  to  the  said  Thomas,  suffered  a  recovery  of 
the  said  manor,  and  afterwards  entered  into  the  said 
manor,  and  was  seised  thereof;  but  no  writ  of  execu- 
tion or  entry  of  the  recoverors  appeared  upon  the 
special  verdict  in  which  this  recovery  was  found  :  and 
the  Court  of  King's  Bench  was  of  opinion,  that  as 
execution  was  not  found,  it  could  not  be  presumed, 
and  therefore  that  the  recovery  was  not  good.  A 
writ  of  error  was  brought  in  the  House  of  Lords  :  and 
it  was  argued,  that  this  judgment  was  erroneous,  and 
that  a  writ  of  execution,  though  not  expressly  found, 
ought  to  have  been  presumed,  [for  the  following  i^a- 
sons  :  First,  from  the  exemplification  of  the  recovery 
itself,  as  found  ;  its  antiquity  of  above  230  years ;  its 
being  entered  upon  the  rolls ;  the  dignity  and  quality 
of  the  parties  to  it ;  and  a  fresh  entry  of  Earl  Thomas, 
expressly  found  to  have  been  made  after  such  recovery. 
Secondly,  from  the  impossibility  of  any  other  proof  of 
actual  execution,  as  it  was  well  known,  that  amongst 
the  rolls  of  the  recoveries  of  that  and  the  preceding- 
reigns,  the  award  of  the  writ  of  execution  is  not  en- 
tered or  indorsed  upon  one  in  twenty  of  them,  as  has 
been  usual  of  late  years;  and  upon  search  in  the 
proper  offices  where  the  writs  of  execution  of  reco- 
veries suffered  in  those  early  times  ought  to  be  filed, 
not  one  of  such  ancient  writs  is  to  be  met  with. 
Thirdly,  because  had  any  objection  been  made  at  the 
time  of  the  trial  of  the  recovery  on  this  account,  the 
Court  would  and  ought  to  have  directed  the  jury  to 
find  the  execution  of  it  from  the  exemplification  itself, 
and  the  possession  of  the  defendant  and  his  ancestors, 
agreeable  to  it.    And  if  so,  it  is  difficult  to  give  a  rea- 
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son  why  the  courts  of  law  should  not  draw  the  same 
legal  conclusions,  and  make  the  like  legal  implication 
from  facts  themselves,  which  they  would  direct  a  jury 
upon  their  oaths  to  do.  Fourthly,  from  the  fatal  con- 
sequences which  might  attend  this  judgment:  for  if 
this  doctrine  should  be  established,  that  the  judges 
ought  not  to  presume  execution  at  this  distance  of 
time,  it  might  shake  the  titles  of  great  part  of  the  pro- 
perty of  this  kingdom,  which  probably  may  depend  on 
the  validity  of  ancient  recoveries,  suffered  before  the 
statute  34  Hen.  VIII.  ;  for  if  a  jury  should  think  pro- 
per to  insist  upon  evidence  to  support  such  ancient 
recoveries,  which,  for  the  reasons  above,  appears  im- 
possible to  be  laid  before  them,  as  no  attaint  or  other 
remedy  against  them  would  lie  in  such  case,  all  pro- 
perty might  be  subjected  to  an  arbitrary  and  perhaps 
corrupt  determination  of  a  jury,  without  any  redress 
whatever.  On  the  other  side  it  was  contended,  that 
the  judgment  of  the  King's  Bench  should  be  affirmed, 
because  it  did  not  appear  that  any  writ  of  seisin  was 
ever  awarded  upon  the  common  recovery  suffered  by 
Earl  Thomas,  or  that  the  same  was  ever  carried  into 
execution  by  writ  of  seisin,  or  otherwise  ;  for,  until  a 
writ  of  seisin  is  awarded,  executed,  and  returned, 
(all  which  must  appear  upon  record,  and  cannot  be 
presumed)  it  is  not  a  perfect  recovery,  and  operates 
nothing;  and  no  new  estate  is  gained  to  the  recoveror, 
nor  any  use  raised  thereby,  nor  is  the  former  estate 
altered  or  changed.  And  it  was  so  determined  upon 
a  question  on  this  very  recovery,  so  long  ago  as  in  the 
reign  of  King  James  I.  And,  as  in  the  present  case,  sir  w.  Jones, 
no  new  estate  was  gained  to  the  recoveror,  no  new 
use  raised,  nor  the  old  estate  changed  or  altered  by 
this  recovery,  Earl  Thomas  still  continued  tenant  in 
tail.  After  hearing  counsel  in  this  cause,  the  fol- 
lowing questions  were  proposed  by  the  House  to  the 
Judges : 

First,  Whether  sufficient  matter  waa  found  in  the 
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All  the  pro- 
ceedings ill  re* 
coveries  may 
be  enrolled. 


After  20  years 
the  deeds  to 
make  a  tenant 
to  the  pracipe 
are  sufficient 
proof  of  a  re- 
covery. 
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special  verdict,  whereupon  the  common  recovery  of 
5  Hen.  VIII.  can  be  adjudged  or  taken  to  be  a  com- 
plete valid  recovery  ?  And  secondly,  if  not,  whether, 
by  law,  a  venire  facias  de  novo  ought  to  be  awarded  in 
this  case  ?  The  Lord  Chief  Justice  of  the  Common 
Pleas  delivered  the  unanimous  opinion  of  the  Judges, 
that  there  was  not  sufficient  matter  found  in  the  said 
special  verdict,  and  that  a  venire  facias  de  novo  ought 
to  be  awarded.  Whereupon  the  judgment  of  the 
King's  Bench  w^as  affirmed.* 

52.  By  the  statute  23  Eliz.  c.  3.  §  1.  it  is  enacted, 
that  every  original  writ  of  entry  in  the  jiost,  or  other 
writ,  whereupon  any  common  recovery  shall  be  suf- 
fered, the  writs  of  suvimoneas  ad  warrantizandian,  the 
returns  of  the  said  originals  and  writs  of  summoneas  ad 
warrantizandum,  and  every  w^arrant  of  attorney,  as 
well  of  every  demandant  and  tenant,  as  vouchee, 
extant  and  in  being,  may,  upon  the  request  or  elec- 
tion of  any  person,  be  enrolled  in  rolls  of  parchment; 
and  that  the  enrolment  of  the  same,  or  of  any  part 
thereof,  shall  be  of  as  good  force  and  validity  in  law, 
to  all  intents  and  purposes,  for  so  much  of  any  of 
them  so  enrolled,  as  the  same  being  extant  and  re- 
maining were  or  ought  by  law  to  be. 

53.  The  proper  evidence  of  a  recovery  is  the  exem- 
plification of  it ;  but  there  are  many  exemplifications 
of  recoveries  suffered  between  the  commencement  of 
the  reign  of  Queen  Anne  and  that  of  King  George  II., 
whereof  no  entries  upon  the  rolls  in  the  Treasury  of 
the  Court  of  Common  Pleas,  nor  any  writ  of  entry, 
summons,  or  seisin,  can  be  found.  Mr.  Pigot  having, 
in  the  course  of  his  practice,  discovered  repeated  in- 


*  In  a  modern  case,  Lord  Kcnyon  says  of  this  determination : — 
"  Lord  Derby's  case  has  always  been  considered  as  a  strange  case ; 
and  the  Judges  of  succeeding  times  have  been  astonished  that  no  ap- 
plication was  made  to  the  Court  of  Common  Pleas  to  rectify  the  de- 
fect in  that  recovery  according  to  tlie  usual  practice  of  the  Court." 
5  Term  Hep.  179. 
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stances  of  this  neglect,  procured  the  following  statute 
to  be  passed,  in  order  to  prevent  the  inconveniences 
which  might  arise,  in  making  out  titles  to  lands,  from 
omissions  of  this  kind. 

54.  14  Geo.  II.  c.  20.  §  4.  **  Whereas  by  the  de- 
fault or  neglect  of  persons  employed  in  suffering  com- 
mon recoveries,  it  has  happened,  and  may  happen, 
that  such  recoveries  are  not  entered  on  record,  where- 
by purchasers  for  a  valuable  consideration  may  be 
defeated  of  their  just  rights:  for  remedy  thereof,  be 
it  further  enacted  by  the  authority  aforesaid,  that 
where  any  person  or  persons  hath  or  have  purchased, 
or  shall  purchase,  for  a  valuable  consideration,  any 
estate  or  estates,  in  lands,  tenements,  or  heredita- 
ments, whereof  a  recovery  or  recoveries  is,  are,  or 
were  necessary  to  be  suffered  in  order  to  complete 
the  title,  such  person  and  persons,  and  all  claiming 
under  him,  her,  or  them,  having  been  in  possession 
of  the  purchased  estate  or  estates  from  the  time  of 
such  purchase,  shall  and  may,  after  the  end  of  twenty 
years  from  the  time  of  such  purchase,  produce  in  evi- 
dence the  deed  or  deeds  making  a  tenant  to  the  writ 
or  writs  of  entry,  or  other  writs  for  suffering  a  com- 
mon recovery  or  common  recoveries,  and  declaring 
the  uses  of  a  recovery  or  recoveries,  and  the  deed  or 
deeds  so  produced  (the  execution  thereof  being  duly 
proved)  shall,  in  all  courts  of  law  and  equity,  be 
deemed  and  taken  as  a  good  and  sufficient  evidence 
for  such  purchaser  and  purchasers,  and  those  claiming 
under  him,  her,  or  them,  that  such  recovery  or  reco- 
veries was  or  were  duly  suffered  and  perfected,  ac- 
cording to  the  purport  of  such  deed  or  deeds,  in  case 
no  record  can  be  found  of  such  recovery  or  recoveries, 
or  the  same  shall  appear  not  to  be  regularly  entered 
on  record :  Provided  always,  that  the  person  or  per- 
sons making  such  deed  or  deeds  as  aforesaid,  and  de- 
claring the  uses  of  a  common  recovery  or  recoveries, 
had  a  sufficient  estate  and  power  to  make  a  tenant  to 
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such  writ  or  writs  as  aforesaid,  and  to  suffer  such 
common  recovery  or  recoveries." 


CHAP.  IV. 

In  ivhat  Courts,  and  of  what  Things  a  Rccuvay  mai/  be 

suffered. 


1.  Cox(rt  of  Common  Pleas. 

2.  Of  the  Counties  of  Lancaster 

and  Durham. 

3.  Of  the  County  and  City  of 

Chesttr. 

5.  Of  Great  Sessions  of  Wales. 

6.  Of  Hustings  in  London. 
7-  Of  Ancient  Demesne. 


8.  Copyhold  Courts. 

9.  Of  what    things  a  Recovery 

may  be  suffered. 

11.  Rents. 

12.  Advowsons. 

15.  Tithes,  ^-c. 

16.  But  not  of  a  Fishery. 

17.  By  what  Descriptions. 


Of  the  counties 
of  Lancaster 
and  Durham. 


Sectiox   1. 

Court  of  Com.  A  COMMON  rccovcry  can  in  general  only  be  suffered 
mon  Pleas.       -^^  ^^^  q^^^^^  ^^  Common  Pleas  at  Westminster,  be- 
cause a  real  action  cannot  be  commenced  or  prose- 
cuted in  any  other  court. 

2.  Common  recoveries  may,  however,  be  suffered 
of  lands  lying  in  the  counties  palatine  of  Lancaster  and 
Durham,  in  the  respective  courts  of  those  counties, 
and  not  in  the  Court  of  Common  Pleas  at  Westminster, 
because  the  King's  ordinary  writs  do  not  run  in  those 
counties. 

3.  The  county  of  Chester  having  been  palatine  ever 
since  the  Conquest,  has  always  had  courts  of  its  own 
for  the  cognizance  of  pleas  in  all  real  actions,  and  com- 
mon recoveries  have  been  suffered  in  those  courts. 
•  By  the  stat.  34  &  35  Hen.  VIH.  c.  26.  §  6.  the 
Chief  .Justice  of  Chester  is  authorized  to  hold  sessions 
twice  in  a  year,  in  the  shires  of  Denbigh,  Flint,  and 
Montgomery  ;  and  by  §  40.  of  the  same  statute  it  is 
enacted,  that  every  person  suing  a  writ  of  entry  in 
the  post  for  any  recovery,  shall  pay  such  fines  for  the 
same  as  is  used  in  the  King's  Chancery. 

4.  By  the  statute  43  Eliz.  c.  15.  §  4.  it  is  recited, 


Of the  county 
and  city  of 
Chester. 
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that  the  mayor  of  the  city  of  Chester  had  been  time 
out  of  mind  aceustomed,  in  all  common  recoveries 
suffered  before  him,  to  award  writs  of  dedimus  potesta- 
tern,  and  to  receive  warrants  of  attorney  from  the 
tenants  or  vouchees  in  such  recoveries. 

5.  By  the  statute  34  &  35  Hen.  VIII.  c.  36.  -S  40.  ^f  C'eat  s^s. 

•'  -^  sions  in  Wales. 

it  is  enacted,  that  common  recoveries  may  be  suffered 
at  the  courts  of  great  sessions  in  Wales,  in  like  manner 
and  form  as  in  the  Court  of  Common  Pleas  in  England. 

6.  By  the   custom  of  London  common  recoveries  of  Hustings  Ui 
may  be  suffered,  upon  writs  of  right,  of  land  lying  3°Rep""57.  i. 
within  the  precincts  of  the  city  of  London,  in  the  court  ^°J""^  P"^- 
of  hustings. 

7.  A  recovery  may  be  suffered  of  lands  held  in  an-  ofamientde- 

.•       ,    J  •       ,1  i.         r  J.1  1  r  mesne.  Tit.  35. 

tient  demesne,  ni  the  courts  oi  those  manors  whereof  «.  4. 
such  lands  are  held.     And  by  the  statute  59  Geo.  III. 
c.  80.  persons  suffering  recoveries  in  such  courts  may 
vouch  by  attorney. 

8.  By  the  custom  of  several  manors  in  which  there  copyhoid 
are  copyholds,  a  recovery  may  be  suffered  in  the  copy- 
hold or  customary  court  of  such  manor,  of  the  copy- 
holds held  thereof;  of  which  an  account  will  be  given  Tit.  37.  c.  2. 
in  the  next  title. 

9.  A  common  recovery  may  be  suffered  of  every  or  what  things 

^   '      1       r  1  1  1  f  •         r  3  recovery  may 

kmd  01  real  property,  whereof  a  writ  of  covenant  may  be  suffered. 
be  brought,  for  the  purpose  of  levying  a  fine ;  as  of 
an  honour,  barony,  manor,  castle,  messuage,  land, 
meadow,  pasture,  underwood,  heath,  moor,  kc. ;  and 
in  general  a  common  recovery  may  be  suffered  of  any 
thing  whereof  a  writ  of  entry  sur  disseisin,  or  any  other 
writ  of  entry,  will  lie. 

10.  A  common  recovery  may  be  suffered  of  an  un- 
divided part,  as  well  as  of  the  whole.     And  where  a 

person  who  was  seised  of  a  third  part  of  a  manor,  Cro.  Car.  110. 
suffered  a  recovery  of  a  moiety  of  the  manor,  it  was 
held  good  for  a  third  part. 

11.  A  common  recovery  may  be  suffered  of  a  rent-  Rcms. 
charge  issuing  out  of  lands.     And  therefore  if  one  Pigot,  97. 
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Vide  infra,  grants  a  rent  to  A.  in  tail,  remainder  to  B.,  a  com- 
Tumerv.  vciOYi  recovery  may  be  suffered  of  it.  But  of  an  an- 
Turner,  1  Bro.   nuity  charged  on  personal  estate,  a  common  recovery 

cannot  be  suffered. 
Advowson...  12.  It  was  determined  in   Dormer's  case,    that   a 

Ante,  e.  '2.  •    i       i 

ReeoT.  97.  common  rccovcry  might  be  suffered  of  an  advowson 
in  gross,  upon  a  writ  of  entry.  Mr.  Pigot  says,  this 
must  be  understood  of  an  advowson  appendant  to  a 
manor ;  but  could  not  be  of  an  advowson  in  gross, 
since  the  parson  has  the  freehold  ;  and  that  therefore 
it  ought  not  to  be  by  writ  of  entry  en  le  post,  but  by 
writ  of  right  of  advowson. 

13.  A  common  recovery  may  however  be  suffered  of 
an  advowson  in  gross,  and  a  small  quantity  of  land, 
on  a  writ  of  entry  sur  disseisin. 

Bayiey  V.  14.  Thus  whcrc  thc  Validity  of  a  common  recovery, 

2Wiis.R.ii6.'  which  had  been  suffered  of  an  advowson  in  gross,  and 
one  acre  of  land,  upon  a  writ  of  entry  sur  disseisin, 
was  questioned,  as  to  the  advowson.  Upon  searching 
for  precedents,  sixteen  were  found  where  recoveries 
of  advowsons  in  gross  and  a  little  land  had  been  suf- 
fered, upon  writs  of  entry  sur  disseisin ;  and  no  case 
found  where  such  a  recovery  was  ever  held  bad. 

The  Court  refused  to  hear  any  argument  against 
the  recovery  ;  but  said,  that  if  this  were  res  integra, 
perhaps  it  might  not  be  right ;  yet  quod  fieri  non  debuit 
factum  valet.  And  gave  judgment  that  the  recovery 
was  good. 

Tithes,  &c.  15.  In  consequence  of  the  statute  32  Hen.  VIII.  c.  7. 

rit.3o.c.  fi.  ^yi^ich  has  been  already  stated,  a  common  recovery 
may  now  be  suffered  of  every  kind   of  ecclesiastical 

^nTfl Ts'  ^^  spiritual  profits,  which  are  in  the  hands  of  lay  per- 
sons; as  of  tithes,  oblations,  portions,  pensions,  &c. 

But  not  of  a  jQ    \^  jg  g^id  bv  Piffot,  that  a  common  recovery 

fishery,  &c.  JO'  J 

Pigot,  <i(i.        cannot  be  suffered  of  a  fishery,  common   oi  pasture, 

West  Symb.  •  t         i  '  c- 

77. 6.  k)  A.        estovers,  services  to  be  done  ;  nor  ot  a  quarry,  a  mine, 
Touch.  41.       ^^  ^  market ;  because  these  things  are  not  in  demesne, 
but  in  profit  only. 
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17.  With   respect  to   the    descriptions  which    are  ^^y. ''I^^^'^e- 
necessary  to  be  used  of  those  things  whereof  a  com-   "  ^  °"^' 
mou  recovery  is  suffered,  they  should  be  the  same  as 

in  a  pracipe  quod  ixcldat,  in  an  adversary  suit..  But 
as  recoveries  have  been  long  considered  as  comnion 
assurances,  and  conveyances  by  consent,  great  indul- 
gence has  been  shown  to  them  by  the  judges. 

18.  Thus  where  a  person  who  was  seised  of  a  manor  Thinne  v. 
and  of  two  closes  reputed  part  of  the  manor,  suffered,]  Vent' 51 
a  common  recovery  of  the  manor  with  the  appurte-  i^  ^^^-  '^^' 
nances  ;  and  whether  the  recovery  was  a  bar  as  to  the 

two  closes  was  the  question.     It  was  resolved  by  all, 

the  Court  that  the  lands  reputed  parcel  of  the  manor 

should  pass ;  because  it  appeared  by  the  deed  of  uses 

to  have  been  the  intent  of  the  parties  that  they  should 

pass  ;  and  because  the  constant  practice  and  received 

opinion,  since  Sir  Moyle  Finch's  case,  had  been,  that  Tit.  3.1.  c.  u. 

lands  reputed  parcel  should  pass. 

19.  A  person  being  seised  in  tail,  among  other  lands.  Baker  v. 

of  two  marshes,  called  Knightsswick  and  Southwick,  lOf,"'""'  "'' 
lying  in  an  island  called  Camby,  in  the  parish  of  North- 
fleet,  suffered  a  recovery,  in  which  South  Benfleet  and' 
many  other  parishes  were  named,  and  also  Camby, 
but  the  parish  of  North  Benfleet  was  omitted.  And 
the  question  was,  whether  the  lands  in  North  Benfleet 
passed  or  not.  The  Court  agreed,  that  the  town  and 
parish  being  omitted,  though  Camby  was  a  lieu  conmiy 
yet  being  in  a  town,  the  recoVery  did  not  extend  to  it. 
That  a  recovery  in  a  town,  parish,  or  hamlet,  is  good  ; 
and  perhaps  in  a  place  known  out  of  a  town,  parish,  or. 
hamlet ;  but  to  admit  a  recovery  of  lands  in  a  place, 
known  in  a  town,  would  be  absurd,  for  there  is  no 
town  in  which  there  are  not  twenty  places  known. 

This  case  was  denied  to  be  law  by  Lord  Chief  Jus-  2  :moj.  4j. 
tice  North,  who  said  that  it  had  been  long  disputed 
whether  a  fine  of  lands  in  lieu  comiu  was  good,  but  that 
in  the  time  of  King  James  I.   tlje  law  was  settled  in 
t|iat  point  that  it  was  good  ;  and  for  the,  same  reason  c\ 
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recovery  would  be  good,  for  they  were  both  amicable 
suits,  and  common  assurances,  and  as  they  grew  more 
in  practice,  the  judges  have  extended  them  farther. 

20.  Sir  Samuel  Jones  being  tenant  in  tail  of  lands 
in  Shrewsbury  and  Cotton,  which  were  within  the 
liberties  of  Shrewsbury,  suffered  a  common  recovery 
of  all  his  lands  lying  within  the  liberties  of  Shrews- 
bury ;  and  the  question  was,  whether  the  lands  in 
Cotton,  which  was  a  distinct  vill,  though  within  the 
liberties,  should  pass.  It  was  adjudged,  that  as  the 
jury  had  found  Cotton  to  be  a  vill  within  the  liberties 
of  Shrewsbury,  the  lands  in  Cotton  should  pass  by 
thej*ecovery. 

21.  In  ejectment  a  special  verdict  was  found,  that 
there  was  a  parish  of  Rippon,  and  a  vill  of  Rippon, 
but  the  latter  was  not  co-extensive  with  the  former  : 
that  a  person  who  was  tenant  in  tail  of  lands  in  tlie 
parish,  but  out  of  the  vill,  bargained  and  sold  all  his 
lands  lying  in  the  parish  of  Rippon,  with  a  covenant 
to  levy  a  fine  and  suffer  a  recovery  to  the  uses  of  the 
deed  :  that  a  common  recovery  was  accordingly  suf- 
fered of  one  hundred  acres  of  land  lying  in  Rippon  : 
that  the  tenant  in  tail  had  no  lands  in  the  vill  of  Rip- 
pon, and  that  the  intention  of  the  parties  was,  that 
all  the  lands  in  the  parish  of  Rippon  should  pass.  It 
was  argued,  that  the  common  law  knows  no  such 
division  of  the  kingdom  as  parishes,  bqt  only  the 
division  of  vills  ;  and  therefore  where  a  place  is  named 
in  a  record,  and  no  more  said,  it  is  always  intended 
a  vill ;  consequently,  that  the  recovery,  if  it  passed 
any  lands  at  all,  could  only  pass  those  in  the  vill. 
But  the  Court  were  of  opinion,  that  the  recovery 
should  extend  to  the  lands  in  the  parish  of  Rippon  : 
1st.  Because  otherwise  the  recovery  would  be  void,  it 
beuig  found  that  the  tenant  in  tail  had  no  lands  in  the 
vill  of  Rippon.  2dly.  Because  it  plainly  appeared  to 
be  the  intention  of  the  parties  that  this  should  be  in-r 
tended  thf  parish  '/.  Rippon,  not  because  the  jury 
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had  found  it,  (for  the  judges  said  they  woukl  pay  no 
attention  to  that,)  but  because  it  appeared  hy  the 
bargain  and  sale  to  be  the  intention  of  the  parties 
that  the  recovery  shoukl  extend  to  all  the  lands  in  the 
parish  of  Rippon,  and  not  be  confined  to  the  lands  in 
the  vill  of  Rippon ;  for  the  bargain  and  sale  and  re- 
covery were  to  be  considered  as  one  assurance.  And 
although  a  place  spoken  of  simply  is  in  law  intended 
a  vill,  and  stabittir  'presumptio  donee  pi'obetur  in  con- 
trarium,  yet  here  was  sufficient  proof  of  the  intention 
of  the  parties. 

22.  In  a  writ  of  error  from  a  judgment  on  scire  iiasseyv. 
facias  in  the  Court  of  King's  Bench  in  Ireland,  brought  cowper,34r). 
to  reverse  four  common  recoveries  in  the  Court  of 
Common  Pleas  there,  two  of  lands  in  the  county  of 
Limerick,  and  two  of  lands  in  the  city  of  Limerick, 
Mr.  Buller  for  the  plaintiff  in  error  objected,  that  the 
several  descriptions  in  all  the  four  recoveries  were 
bad.  There  were  fourteen  parcels  in  each  recovery ; 
and  the  principal  objections  to  them  were  :  i.  As  to  the 
premises  in  the  county,  because  some  were  demanded 
thus,  *'  all  those  the  castle,  town,  and  lands  of,  &c. 
containing  by  estimation  so  many  acres,"  without  set- 
ting out  the  quality  of  the  lands  ;  that  a  recovery 
could  not  be  suffered  of  a  town,  and  that  so  many  acres 
by  estimation  was  uncertain,  ir.  That  others  were 
described  thus,  *'  all  that  part  of  the  town  and  lands, 
&c.  now  or  late  in  the  tenure  of  A.  B.,"  which  was 
vague  and  uncertain,  iii.  That  two  parcels  were  de- 
scribed as  "  containing  a  plough-land,"  which  was 
also  vague  and  uncertain.  In  respect  of  the  premises 
in  the  city,  he  objected,  that  they  Avere  all  demanded 
by  the  description  of  "  messuage  or  tenement,"  which 
was  uncertain,  and  also  as  being  said  to  be  **  now  or 
late  in  the  tenure,"  &c.  He  insisted  that  a  recovery 
has  no  effec*^  until  execution,  therefore  the  description 
of  thie  premises  should  be  so  certain  that  the  sheriff 
may  know  how  to  execute  it,  and  if  bad  in  ejectment, 
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a  Jurtiuri  in  dipracipe,     Mr.  Alleyne,  for  the  defendant 

in  error,  said,  he  should  consider,   i.  What  degree  of 

precision  was   required   by  the  register   to    the    de- 

\       scription  of  lands  demanded  in  a  pi^czcipe  quod  reddat. 

II.  What  indulgence  was  to  be  given  to  a  common  re- 
covery,   as   a   conveyance   and   common    assurance. 

III.  Whether  from  the  locality  of  these  particular 
lands,  the  descriptions  were  not  sufficient,  i.  It  was 
a  general  rule,  that  the  form  of  the  register  must  be 
followed  ;  but  there  were  cases  that  admitted  of  a  de- 
\iation  from  it.  The  general  principle  upon  which 
all  forms  were  founded  and  upheld,  was,  that  the  de- 
fendant might  know  what  he  was  to  defend  ;  and 
therefore  whenever  the  term  used,  either  in  respect  of 

1  Roi.  Rfp.  the  quantity  or  the  quality,  was  sufficiently  certain 
and  notorious  to  answer  that  purpose,  it  would  be 
good,  though  not  particularly  named  in  the  register. 
II.  Great  favour  was  to  be  shown  to  common  recoveries, 
because  they  were  now  a  species  of  conveyance  and 
common  assurance  of  land.  They  were  not  like  the 
cases  cited,  most  of  which  were  cases  in  ejectment, 
which  are  adversary  suits,  and  where  the  objec- 
tions arose  in  consequence  of  some  essential  defect, 
which  was  fatal.  But  a  common  recovery  was  in  the 
nature  of  an  amicable  suit,  which  admitted  of  a  greater 
latitude  ;  and  any  description  that  would  be  good  in  a 
f)  Rep.  4(1.  deed  would  be  good  in  a  common  recovery,  iii.  With 
rojii.  -12.  resrard  to  the  local  situation  of  lands  in  Ireland,  it  had 
alwaysbeenunderstood  that  the  Judges  of  Ireland  knew 
the  description  of  lands  in  that  country  better  than  the 
Judges  here,  and  therefore  credit  ought  to  be  given  to 
their  knowledge.  It  was  expressly  held  in  2  Roll. 
Rep.  IGG.  1  Stra.  71.  and  1  Burr., 623;  which  last 
case  in  principle  answered  all  the  objections  that  had 
been  made.  Another  argument  arose  upon  the  sta- 
tutes of  jeofails,  which  was,  that,  being  after  verdict, 
they  were  now  too  late.  As  to.  the  objections  made 
to  the  particular  descriptions  of  these,  lands— i .  The 
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word  *'  town"  in  Ireland  did  not  mean,  as  it  does 
here,  houses  inhabited,  but  was  merely  a  technical 
description  of  a  particular  district,  arid  is  notorious 
there,  ir.  With  respect  to  the  uncertainty  of  "  so 
many  acres  by  estimation,"  it  was  sufficient  if  the 
general  boundary  was  known ;  it  was  not  necessary 
that  the  precise  measure  should  be  accurately  and 
exactly  ascertained:  and  as  to  the  term  "land,"  in 
legal  acceptation  it  alvvays  meant  arable,  iii.  The 
term  ''messuage  or  tenement"  does  not  stand  alone, 
but  is  accompanied  with  other  words  descriptive  of 
its  situation,  which  render  it  sufficiently  certain  for 
the  Sheriff  to  deliver  possession ;  besides,  it  was  the 
same  description  that  was  used  in  the  deed  of  settle- 
ment by  which  the  estate  was  entailed ;  therefore, 
even  if  the  descriptions  were  more  doubtful,  the  Courf 
would  make  such  a  construction  as  would  support  2  MoJ.  2:5.5. 
them. 

Lord  Mansfield. — The  consequences  of  those  objec- 
tions are  so  great ;  they  are  so  void  of  the  least  glim-^ 
mering  of  reason  and  common  sense  ;  and  it  would  be 
attended  with  such  vast  inconveniences  to  the  public 
in  many  cases,  without  a  possibility  of  doing  good  in 
any,  if  in  common  recoveries,  which  are  a  species  of 
conveyance  and  common  assurance,  such  nice  excep- 
tions were  to  prevail ;  that  the  strictest  proof  of  their 
being  founded  in  law  is  necessary  to  induce  the  Court 
to  overturn  a  recovery  on  such  grounds.  By  the 
settled  law  of  the  land,  men  by  deeds  may  fetter  their 
estates ;  but  tenant  in  tail  when  of  age  may  unfetter 
them,  observing  a  certain  form.  In  this  case  there 
can  be  no  doubt  of  the  meaning  of  the  tenant  m  tail, 
or  his  power  to  unfetter  the  estate.  The  only  ques- 
tion is,  whether  he  has  done  it  agreeable  to  the  proper 
form ;  that  is,  whether  he  has  described  the  premises 
with  sufficient  certainty.  Now  the  description  which 
he  has  used,  is  the  identical  description  in  the  deed 
which  created  the  fettermg;'and  the  objection  which 
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is  made,  is  not  so  much  that  that  description  is  micer- 
tain  ;  as  that  six  or  seven  hundred  years  ago,  in  an  ad- 
verse action,  there  was  a  doubt  whether  such  an 
objection  would  not  have  lain  ;  and  therefore  the  de- 
fendant would  make  the  same  objection  and  raise  the 
same  doubt  now.  But  a  common  recovery  is  not  an 
adverse  action.  It  is  said  that  "  all  that  messuage  or 
tenement  with  the  appurtenances,  situate  in  the  lane 
between  the  two  abbey-gates,  now  or  late  in  occupation 
of  J.  C.  his  under-tenants  or  assigns,  in  the  county  of 
the  city  of  Limerick,"  is  too  vague  and  uncertain.  But 
one  must  look  with  a  microscopic  eye  to  discover,  that 
a  messuage  or  tenement,  &c.  is  so  imcertain  a  descrip- 
tion, as  that  the  sheriff,  or  any  other  person,  could  not 
know  how  to  find  the  premises  by  it ;  and  the  objec- 
tion can  only  be  made  by  a  person  who  pores  over  the 
syllables  of  the  words. 

The  objections  are  of  two  sorts,  and  I  have  no  doubt 
as  to  either,  i.  That  the  premises  in  the  county  are 
demanded  thus  :  "all  those  the  castle,  toxcn,  and  lands, 
containing  by  estimation,  &c.;"  which  it  is  arguecj  is 
uncertain,  both  in  respect  of  quality  and  quantity.  xA.s 
to  that,  it  was  admitted  that  "  castle ''  is  a  good  de- 
scription in  England.  "  Toicn,'"  was  determined  to  be 
a  good  description  in  Cottingham  v.  King,  1  Burr. 
G23.:  and  "land,"  means  arable  land.  The  next  ob- 
jection is,  that  the  premises  in  the  city  are  described 
thus  :  '•  all  that  messuage  or  tenement,  with  a  garden 
or  meadow  thereto  belonging,  situate,  Sec.  and  now  or 
late  in  the  occupation  of,  &c."  which,  it  has  been  con- 
tended, would  be  a  bad  description  in  ejectment. 
I'lierc  are  many  cases  in  ejectment  which  have  gone 
very  far  indeed ;  and  therefore  the  doctrine  of  those 
cases  ouglit  not  to  be  extended.  As  to  the  authority 
in  3  Wils.  23.,  which  would  have  great  weight  on  ac- 
count of  its  being  so  recent,  the  judges  in  that  case 
decided  against  their  own  private  opinion  and  inclina- 
tion, because  they  held  themselves  bound  by  autho- 
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rity.  But  there  the  words  were  only  messuage  or 
tenement,  without  any  other  description.  Here  there 
are  other  words,  "  with  the  appurtenances  and  a  gar- 
den, &c. ;"  which  shows  that  ''  messuage  or  tenement" 
are  two  words  for  the  same  thing,  and  that  both  mean 
a  dwelling-house.  But  this  is  not  any  fundamental 
ground  of  determination  in  the  present  case.  What  I 
ground  my  opinion  upon  is,  the  principles  laid  down 
in  Dormer's  case,  5  Co.  40.  b.  reported  also  in  Popham, 
23. ;  and  the  distinction  the  Court  there  take,  between 
adverse  actions  and  common  recoveries,  which  at  that 
time  were  becorhe  a  common  assurance  and  convey- 
ance of  lands,  &c.  and  which  the  Court  say,  ''being 
also  made  by  assent  between  the  parties,  shall  and 
always  have  had  a  different  exposition  from  what  is 
given  to  a  recovery  by  pretence  of  title,  or  to  the  pro- 
ceeding in  any  other  real  action,  to  which  they  are 
not  to  be  compared;  therefore  a  common  recovery 
may  be  suffered  of  an  advowson,  common  in  gross, 
warren,  and  the  like;  and  the  intent  of  the  parties 
shall  be  observed."  Now  the  objection  in  this  case  is 
an  objection  to  the  very  same  description  as  is  used 
by  the  ancestor  in  the  deed  which  created  the  entail. 
The  sole  object  of  the  recovery  is  to  unfetter  the  pre- 
mises so  entailed ;  and  therefore  I  will  not  depart  from 
this  anciently  established  principle  to  do  such  cruel 
injustice,  both  against  the  intention  of  the  parties,  and 
against  public  convenience.  Not  one  precedent  has 
been  cited  where  such  an  objection  has  been  held  good 
in  the  case  of  a  common  recovery.  But  a  case  of  a 
fine  has  been  cited  where  it  was  allowed ;  and  from 
thence  it  has  been  argued  by  analogy,  that  it  is  bad 
in  a  common  recovery ;  but  that  argument  does  not 
hold.  His  Lordship  then  cited  the  case  of  Addison  v.  Ante,  ^  21 
Otway,  and  said,  this  decision  is  an  instance  of  liber- 
ality that  would  not  have  been  adopted  or  followed  in 
an  adverse  precipe.  So  in  many  other  instances ;  as 
an  advowson,  for  which  no  adverse  action  will  lie,  but 
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'  u  common  recovery  will :  therefore,  as  the  distinction 
between  amicable  and  adverse  suits  exists — as  the  in- 
conveniences of  avoiding  the  recovery  would  be  great 
—as  no  precedent  in  point  is  produced,  and  there  is 
no  possibility  of  doubt  about  the  intent  of  the  parties 
—I  am  clearly  of  opinion,  that  the  judgment  of  the 
Court  of  King's  Bench  in  Ireland  ought  to  be  affirmed. 
The  other  Judges  concurred,  and  the  judgment  was 
affirmed. 


CHAP.  V. 
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2.  Aliens. 
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0,2.   Tenants  for  Life. 
35.   Who  may  take  by  Recovery. 


Section  1. 

A  coMMo^'^  recovery  having,  from  its  origin,  been 
considered  as  a  common  assurance  or  conveyance,  by 
^vhich  lands  were  transferred  from  one  person  to  ano- 
ther; and  the  default  and  admission  of  judgment  by 
the  tenant  and  vouchee  being  as  much  their  voluntary 
act  as  if  they  had  conveyed  the  land  by  feoffment  and 
livery,  or  any  other  act  in  pais;  it  was  held,  that  all 
those  whom  the  law  enables,  in  other  instances,  to  dis- 
pose of  their  property,  and  who  are  of  full  age  and 
sufficient  understanding,  should  have  power  to  suffer 
a  common  recovery. 

2.  An  alien  may  suffer  a  common  recovery;  for,  as 
has  been  already  stated,  he  has  the  freehold,  and  is  a 
good  tenant  to  the  praecipe  until  office  found. 

3.  Although  a  writ  of  entry  might  always  have  been 
brought  against  a  husband  and  wife,  yet  it  was  for- 
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merly  much  doubted  whether  a  married  woman  could  4  vin.  Ab. 
be  vouched  with  her  husband,  because  she  ought  to  ^^ 
be  privately  examined^  and  the  Court  of  Common 
Pleas  had  no  warrant  to  examine  her,  and  a  married 
woman  could  not  be  examined  without  a  writ.     It  is 
however   said,    in  Mary  Portington's   case,  that  the  lo  Rep.  43  <■ 
usage  had    always  been,    upon  a  common  recovery 
against  husband  and  wife,  to  examine  the  wife,  and- to 
grant  a  dedimus  potestateiJi  to  take  her  acknowledgment 
upon  examination,  as  in  the  case  of  a  fine. 

Pigot  says,  the  examination  of  a  married  woman  Recov.  se. 
was  wholly  disused :  this  is  however  a  mistake ;  for  "°*®' 
now,   whenever  a   husband  and  wife    appear  in  the 
Court  of  Common  Pleas,  to  suffer  a  common  reco- 
very, the  wife  is  always  privately  examined  by  the 
Serjeants  at  the  bar,  as  to  her  consent. 

4.  Where  a  warrant  of  attorney  to  vouch  in  a  reco- 
very is  acknowledged  before  commissioners  appointed 
by  writ  o{  ckdimiis  potestatem  de  attornato  faciendo,  by  a 
husband  and  wife,  the  commissioners  are  positively 
directed  by  a  rule  of  court,  which  has  been  already  Ante,  e.  3. 
stated,  to  examine  the  wife  separately  and  apart  from 

the  husband,  as  to  her  free  and  voluntary  consent  to 
such  recovery.  And  it  is  now  settled  that  a  married 
woman  is  as  fully  bound  by  her  voucher  in  a  common 
recovery,  as  by  a  fine,  and  for  the  same  reason. 

5.  In  enumerating  the  persons  who   are  disabled  whoaredis- 
from  suffering  recoveries,  we  shall  begin  with  those  JgJ„*^  ^Jew-*"^ 
whose  disabilities  arise  from  the  rules  of  the  common  ''^"**- 
law ;  and  then  proceed  to  those  whose  disability  is 
created  by  act  of  parliament. 

6.  The  King  cannot  suffer  a  common  recovery;  for  The  Kir:. 
if  he  does,  he  must  either  be  tenant  or  vouchee;  and  pigoi,  74. 
in  both  cases  the  demandant  must  count  against  him, 
which  the  law  does  not  allow. 

7.  It  is  said  in  Jenkins,  251.,  that  if  tenant  in  tail,  Persons  at- 
the  remainder  in  fee,  is  attainted  of  treason,  a  common  *^'°^^  ' 
recovery,  in  which  he  is  tenant  or  vouchee,  does  not 
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bar  the  remainder ;  for  the  estate  tail  vests  in  the  King 
without  office.  If  he  dies,  and  the  heir  of  his  body  is 
vouched,  this  also  is  no  bar  to  the  remainder ;  for  the 
estate  tail  did  not  descend  upon  him,  but  was  vested 
in  the  King  before,  without  office. 

8.  Infants  are  not  capable  of  suffering  common  re- 
coveries, on  account  of  their  want  of  understanding ; 
although  if  an  infant  is  permitted  to  suffer  a  common 
recovery  in  person,  he  must,  as  in  the  case  of  a  fine, 
and  for  the  same  reason,  reverse  it  during  his  infancy, 
which  must  be  tried  by  inspection  of  the  judges, 
otherwise  the  recovery  will  bind  him  for  ever  after. 

9.  There  are,  however,  two  cases  in  which  it  appears 
to  have  been  determined  that  a  common  recovery  suf- 
fered by  an  infant,  who  appeared  in  person,  might  be 
reversed.  But,  I  presume,  that  these  recoveries  were 
avoided  during  the  infancy  of  the  vouchees ;  for  the 
principle,  that  a  recovery  suffered  by  an  infant,  is  so 
far  similar  to  a  fine,  that  it  cannot  be  reversed  after 
the  infant  comes  of  age,  is  most  clearly  stated  by  Lord 
Coke  and  Dyer,  in  the  places  above  cited,  and  re- 
cognised in  a  case  subsequent  to  those  last  men- 
tioned ;  in  which  it  was  resolved,  that  where  an  infant 
suffered  a  recovery,  and  appeared  in  person,  a  writ 
of  error  did  not  lie  after  he  attained  his  full  age ;  and 
it  is  said,  that  the  Court  delivered  this  opinion  after 
conference  with  the  other  judges,  it  being  a  matter  of 
great  concern. 

10.  But  if  an  infant  suffers  a  common  recovery,  in 
which  he  appears  by  attorney,  he  may  reverse  it  at 
any  time  after  he  attains  his  full  age ;  as  it  may  be 
tried  by  a  jury  whether  he  was  an  infant  or  not,  when 
he  appointed  an  attorney. 

1 1 .  Thus,  where  a  writ  of  error  was  brought  to  re- 
verse a  common  recovery,  and  the  error  assigned  was, 
that  one  of  the  vouchees  was  a  feme  covert,  and  under 
age,  and  that  she  appeared  by  attorney  : 

It  was  determined,  that  the  recovery  should  be  re- 
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versed,  altlioiis^h  the  woman  had  attained  her  full 
age,  because  it  might  be  tried  by  a  jury  whether  the 
warrant  of  attorney  was  made  by  a  person  under  age 
or  not. 

12.  It  was  formerly  doubted  whether  a  common  re-  lo  R-p  43.  a. 
covery  bound  an  infant  who  appeared  by  his  guardian ;  codb.  loi. 
and  the  practice   therefore  was,  when  an  infant  in- 
tended to  suffer  a  common  recovery,  that  he  and  his 
guardian  should  petition  the  King  to  grant  letters  under 

the  privy  seal  to  the  Judges  of  the  Court  of  Common 
Pleas,  directing  them  to  permit  such  infant  to  suffer 
a  common  recovery.  But  it  was  still  in  the  discretion  Life  of  Lord 
of  the  judges  to  permit  the  infant  to  suffer  it  or  not,  I^i.^?"98. gvo. 
according  to  the  circumstances  of  the  case ;  and  if  the 
judges  upon  examination  found  it  necessary,  or  that 
it  would  be  advantageous  to  the  infant  that  he  should 
suffer  a  recovery,  they  then  admitted  persons  of  known 
integrity  and  fortune  to  appear  as  guardians  to  the  in- 
fant, and  to  join  with  him  in  suffering  a  recovery  in 
court. 

13.  The  Earl  of  Devon  devised,  his  estates  to  his  Kioum's  case, 
son  the  Earl  of  Newport,  who  was  then  an  infant  of  the  Jenk".  Cem. 
age  of  eighteen;  and  among  the  possessions  of  the  sf^'j. Mack- 
said  earl  was  the  manor  of  VYansted,  which  he  left  to  7°"''''  "f ' 

1  Vem.  461. 

his  son  in  tail,   with  several  remainders  over.     The  s-  p- 

Cro.  Car  307. 

Earl  of  Devon  was  greatly  in  debt,  and  had  appointed  Hesket  v.  Lee, 
certain  honourable  persons  to  be  guardians  of  his  son,  2  Saun'd.  yi. 
who  found  it  necessary  to  sell  the  said  manor  of  Wan- 
sted  for  payment  of  the  earl's  debts.  They  therefore 
petitioned  the  King  that  he  would  write  to  the  Judges 
of  the  Common  Pleas,  that  a  common  recovery  should 
be  suffered  of  this  manor,  which  his  Majesty  did.  And 
upon  examination  of  the  infant  privately,  and  oC  his 
guardians  in  court,  and  of  the  circumstances  of  the 
case,  a  common  recovery  was  accordingly  suffered,  in 
which  the  Earl  of  Newport  and  his  guardians  were 
vouched  in  person. 

14.  On  the  other  hand,  the  juderes  have  refused  to  ird.Raym. 

''        °  113. 
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permit  an  infant  to  suffer  a  recovery  by  his  guardians, 
where  the  reasons  for  the  application  did  not  appear 
to  them  sufficient. 
sirj.  St.  Ai-  15.  Sir  John  St.  Alban,  being  of  the  age  of  nine- 
Sal^i)"*!'  teen,  his  sister,  who  was  next  in  remainder  to  him, 
and  also  his  heir  at  law,  married  one  of  his  footmen. 
He  petitioned  the  King  for  leave  to  suffer  a  common 
recovery,  who  referred  it  to  the  Judges  of  the  Com- 
mon Pleas,  before  whom  several  precedents  of  reco- 
veries, suffered  by  infants  upon  privy  seals,  were  cited. 
The  Judges  observed,  that  seven  of  the  petitions  were 
by  fathers  upon  the  marriage  of  their  sons,  and  an 
equal  recompense  given ;  whereas  here  was  neither 
father  nor  marriage  in  the  case.  They  said  this  case 
,  had  been  carried  too  far  already,  and  therefore  would 
not  allow  it. 

16.  Common  recoveries  suffered  by  privy  seal  are 
now  disused,  and  private  acts  of  parliament  are  uni- 
versally substituted  in  their  stead.  =^' 
Tit. 32. C.4.         17.  If  an  infant  is  permitted  to  suffer  a  common 
recovery,   he  must  make  a  tenant  to  the  praecipe  by 
feoffment,  and  give  livery  of  seisin  in  person,  by  which 
means  the   feoffment  is    only  voidable ;    whereas,    if 
the  infant   appointed  an  attorney   to   give   livery  of 
seisin  for  him,  the  feoffment  would  then  be  absolutely 
void. 
Exception.            18.  Au  iufaut  trustce  may  join  in  a  common  reco- 
Tit^aVc!"?^"  very,  under  the  statute  7  Ann  c.  19.,  if  he  is  directed 

so  to  do  by  the  Court  of  Chancery. 
Ex  parte  19.  Thus,  wlicrc  a  person  who  was  a  trustee,  de- 

.At'k!"^^.  vised  all  his  estates  to  his  son,  who  was  then  an  in- 
fant, in  tail,  with  remainders  over ;  a  petition  was 
preferred,  that  the  infant  to  whom  the  trust  estate  was 
devised  might  be  ordered  to  convey  by  recovery,  pur- 
suant to  the  statute  7  Ann  c.  19.  Lord  Hardwicke  at 
first  thought  there  must  be  an  application  for  a  privy 
seal,  but  the  act  being  general,  '/  that  the  infant  shall 
convey  lands,  as  the  Court,  by  order,  shall  direct;" 
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his  Lordship  made  an  order,  that  the  infant  should 
convey  by  a  common  recovery. 

20.  Idiots,  lunatics,  and  generally  all   persons   of  idiots  and  in- 
weak   understanding,  are  disabled  from  suffering  re- 
coveries,  as  well  as  from  levying  fines ;  though  if  an 

idiot  or  lunatic  does  suffer  a  common  recovery,  in 
which  he  appears  in  person,  no  averment  can  after- 
wards be  made  that  he  was  an  idiot  or  lunatic,  for 
the  same  reason  that  such  an  averment  is  not  admis- 
sible against  a  fine.  But  if  an  idiot  or  lunatic  is  Tit.  3.'.  c  5. 
vouched  by  attorney,  I  ^  presume  such  an  averment 
would  be  admitted,  upon  the  same  principle  that  an 
averment  of  infancy  may  be  made  against  a  warrant 
of  attorney  acknowledged  by  an  infant  for  the  purpose 
of  suffering  a  common  recovery ;  as  the  fact  of  idiocy 
may  be  tried  by  a  jury  as  well  as  that  of  infancy. 

21.  Evidence  of  weakness  of  understanding  has  Wemworth's 
been  admitted  to  invalidate  a  deed  to  make  a  tenant  n'^ '" "'  ^* 
to  the  prcecipe  for  suffering  a  common  recovery. 

22.  By  the  common  law,    if  a  prcecipe  had  been  Tenants  for 
brought  against  a  tenant  for  life,  and  a  recovery  suf-  pigot,  is. 
fered,  it, would  have  barred  the  persons  in  remainder;        «p- ^  •  • 
but  this  being  justly  considered  as  a  grievance,  it  i^ 
enacted    by   the  stat.   32  Hen.  VIII.  c.  31.   that  all 
common  recoveries  suffered  by  tenants  for  life,  with- 
out the  consent  of  the  persons  in  remainder  or  rever- 
sion, shall  be  totally  void. 

23.  If  after  this  act,  a  tenant  for  life  had  made  a  p'§of-  «•". 
lease  for  years,  and  the  lessee  had  made  a  feoffment, 

and  a  praecipe  had  been  brought  against  the  feoffee, 
and  he  had  vouched  the  tenant  for  life  ;  such  a  reco- 
very was  not  within  the  statute,  because  the  tenant 
for  life  was  not  then  seised  of  the  estate  for  life.  To 
remedy  this,  the  statute  14  JEliz.  c.  8.  was  passed, 
reciting  that  several  tenants  in  tail,  after  possibility, 
and  other  tenants  for  life  or  lives,  had  suftered  com- 
mon recoveries,  to  the  prejudice  of  those  in  remainder 
or  reversion : 


Infra,  c.  7. 
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It  was  therefore  enacted,  that  ail  such  recoveries 
had  or  prosecuted  by  covin,  against  any  such  parti- 
cular tenant,  or  against  any  other,  with  voucher  over 
of  such  particular  tenant,  shall,  as  against  all  persons 
in  remainder  or  reversion,  be  utterly  void  and  of  no 
effect.  Provided  that  that  act  shall  not  extend  to 
recoveries  by  good  title,  or  to  recoveries  by  assent 
and  agreement  of  the  persons  in  remainder  or  rever- 
sion, so  that  such  assent  appeared  of  record  in  any  of 
her  Majesty's  courts. 

24.  In  consequence  of  the  last  proviso  in  this 
statute,  a  tenant  for  life  may  join  with  the  persons  in 

infra,'"?/-."'*'  remainder  or  reversion  in  suffering  a  common  reco- 
very, without  incurring  a  forfeiture. 

25.  With  respect  to  the  persons  who  are  capable 
of  taking  an  estate  by  a  common  recovery,  as  any 
person  may  sue  out  a  writ  of  entry,  it  follows,  that 
any  person  may  be  demandant  in  a  common  recovery ; 
and  the  uses  of  a  recovery  may  also  be  declared  to  any 
one  capable  of  taking  lands  by  v/ay  of  grant,  such  as 
infants,  married  women,  corporations  sole  or  aggre- 
gate, or  any  other  persons,  not  considered  in  law  as 
civilly  dead. 
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Section  1. 

Common  recoveries  being  judicial  proceedings,  must 
be  carried  on  according  to  the  established  forms  and 
solemnities  of  a  real  action ;  but  as  they  are  suffered 
with  the  consent  of  all  parties,  and  considered  as  com- 
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mon  assurances,  the  Court  of  Common  Pleas  has,  ill 
many  cases,  allowed  them  to  be  amended ;  on  the 
same  ground  as  that  on  which  fines  are  allowed  to  be 
amended. 

2.  A  mistake  in  the  writ  of  entry,  on  which  a  com-  writofemry, 
mon  recovery  was  suffered,  was,  in  a  modern  case,  i  bos'^  Puu! 
allowed  to  be  amended,  by  inserting  50  acres  instead  ^^^' 

of  30.     Lord  Ch.  J.  Eyre  doubted  whether  the  Court 
had  power  to  do  it,  in  consequence  of  the  determina- 
tion in  Lord  Pembroke's  case  ;  but  Mr.  Justice  Rooke  Tit.  35.  c.  7. 
observed,  that  by  the  stat.  8  Hen.  VL  c.  12.  original 
writs  might  be  amended,  as  to  mistakes  of  the  clerks. 

3.  Where  an  evident  mistake  appears  in  the  names  Names  of  the 
or  description  of  the  parties,  the  Court  has  allowed  ^"^  *'^ 

it  to  be  amended. 

4.  A  common  recovery  was  suffered  in  a  writ  of  P'^de  v.  Nor- 

•  I  •  -^^^•       t        ^     t-s-      t  t    •         i         ton,  Dyer,  105. 

entry  m  the  post  against  Jblizabeth  Fmde,  and  m  the 
warrant  of  attorney  she  was  called  Alicia :  the  war- 
raiit  was  allowed  to  be  amended. 

5v  A  common  recovery  was  agreed  to  be  suffered,  chapman  v. 
wherein  John  Chapman  and  Richard  Elton  were  to  i/T^'   '^° " 
be  demandants.     By  the  mistake  of  a  clerk,  the  writ 
of  entry  was  sued  out  in  the  names  of  John  Chap- 
man and  John  Elton,     The  recovery  was  allowed  to 
be  amended. 

6.  A  warrant  of  attorney  was  given,  in  order  to  idem. 
suffer  a  common  recovery,  by  William  Reynolds  and 
Hester  his  wife.     The  serjeant  who  took  the  warrant 

of  attorney  certified  the  same  to  be  given  by  William 
Reynolds  and  Margaret  his  wife :  and  the  mittimus 
and  transcript  were  made  of  a  warrant  given  by  Mar- 
garet, and  the  recovery  was  entered  accordingly.  It 
was  allowed  to  be  amended. 

7.  A  common  recovery  was  suffered  by  R.  Callow  Thurban  v. 
et  u^\  without  mentioning  the  name  of  the  wife,  and  vnP'  '^'^' 
it  was  allowed  to  be  amended. 

8..  A  recovery  was  allowed   to  be   amended,    by  Ma>-re  v.  couu 

-  .  1       A  'J     thard,  -2  Black. 

changmg  the  words  Ann,  the  wife  of  Henry  Goodwin,  Rep.  1230. 


384  Title  XXXVI.     Recovery.     Cli.  vi.  §  9—15. 

to  Elizabeth,  in  conformity  to  a  fine  and  deed  to  lead 
the  uses  of  it. 
Lord  yr.  Bin oe,       9.  A  lulc  was  made  absolute  to  amend  a  common 
recovery,  by  transposing  the  names  of  the  demandant 
and  tenant,  jDursiiant  to  the  deed  making  a  tenant  to 
the  pr.cipe  for  the  recovery.     Biscoe  had  been  de- 
mandant,  and  Lord  tenant ;  but,  by  the  deed.  Lord 
was  to  be  the  demandant,  and  Biscoe  the  tenant. 
Descriptu  n  of        10.  In  the  sauic  manner,  where  a  mistake  appears 
to  have  been  made  in  the  description  of  the  estates  in- 
tended to  be  comprehended  in  a  recovery,  it  has  been 
allowed  to  be  amended. 
Skinner  r.  11.  A  commou  rccovcry  was  agreed  to  be  suffered 

171.'       '      of  lands  in  Alphamptoji  and  Magna  Hermney,  in  the 
county  of  Essex ;   but  by  mistake  the  same  was  suf- 
fered of  lands  in  Alphampton  and  Lamarsh.     It  was 
ordered  to  be  amended, 
whitweiir.  12.  A  common  recovery  was  agreed  to  be  suffered 

\usters,  Pigot,  ^^  \^^^^  {^  -^^^^  Church,  Levin gton,  and  Mersham, 

but  New  Church  was  totally  omitted.     Upon  exa- 
mining the  deed,  to  lead  the  uses,  it  was  ordered  to  be 
amended. 
Brook  V.  Bid-        13.  A  common  rccovciy  was  agrccd  to  be  suffered 
17I.  1  Taunt,    of  two  mcssuagcs  and  one  garden  in  London;    but 
'*'^'*'  being  only  suffered  of  one  messuage,  it  was  allowed  to 

be  amended. 
jenkiDsonv.  14.  Thc  pr^cipc  and  writ  of  entry  in  a  common 

Reg!*c.  p""    recovery  were  allowed  to  be  amended,  by  adding  the 

names  of  several  parishes  which  had  been  omitted.  ■' 
Henreiiv.  15.  Thc  dccd  to  Icad  the  uses  of  a  recovery,  men- 

i^fifa^ck  R.  tioned  "  all  the  vouchee's  lands  in  Aldenham,  orelse- 
''^-Jviis  R  154  "^vhere,  in  the  county  of  Kent,  in  the  occupation  of 
wheeietv.  Robcrt  Goddard."  Robert  Goddard  rented  one  en- 
2Bos.&'pui.  tire  farm  of  the  vouchee  (all  sworn  to  be  intended  to 
pass  by  the  recovery),  being  principally  in  the  parish 
of  Aldenham,  but  part  thereof  lay  in  the  parish  of 
Miibank  v.       Mcrsliam,  which  was  not  known  to  the  parties  when 

Joliffe,  Y-  1  mi         ^  • 

Id. ^80,  the  recovery  was  suncrcd.     The  Court,  alter  takmg 
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a  day  to  consider  of  it,  allowed  the  recovery  to  be 
amended,  by  inserting  the  word  JMcrsJiam. 

16.   On  a  motion  to  amend  the  recovery  of  lands,  Watsonv. 
&c.  in  the  town  of  Kingston-upon-Hull,  by  inserting  r°1o(j5,  "  * 
the  words,  in  My  ton,  and  the  words,  and  county,  thereby 
making  the  description  of  the  lands  to  be  "  in  My  ton, 
in  the  town  and  county  of  Kingston-upon-Hull."  The 
deed  to  lead  the  uses,  described  the  parcels  to  be 
situate  *'  in  the  lordship  of  My  ton,  in  the  county  of 
York,  or  in  the  town  and  county  of  Hull,  lately  pur- 
chased of  Thomas   Yates."     And  it  was  proved  by 
affidavit,    that    one   William    Crowle    purchased    of 
Thomas  Yates  the  lands  intended  to  pass,  being  in 
the  township  of  Myton,  in  the  town  and  county  of 
Kingston-upon-Hull,  and,  in  1728,  settled  them  suc- 
cessively on  George  and  Richard  Crowle  in  tail :  that 
George  died  without  issue,  and  Richard,  being  then 
tenant  in  tail,  and  having  no  other  lands  in  Kingston- 
upon-Hull,  did,  in  1754,  suffer  this  recovery.     The 
Court  directed  notice  to  be  given  to  the  tenant,  and, 

!       on  his  consenting,  made  the  rule  absolute. 

17.  A   recovery,   which    had   been   suffered    nine  LogTinand 
years  before,  was  ordered  to  be  amended,  by  putting  BMnes'21. 
the  word  Trul,  the  name  of  a  vill,  into   its  proper 
place,  according  to  the  deed  of  uses.     Trul  had  been 
by  mistake  put  into  the  recovery  as  an  advowson,  not 

I  as  a  vill  where  land  lay.  It  was  objected  against  this 
amendment,  i.  That  the  estate  was  in  trustees  at 
the  time  of  the  recovery,  and,  consequently,  the  trus- 
tees not  being  parties,  there  was  no  good  tenant  to  the 
praecipe.  11.  That  the  lands  were  customary  tenure. 
III.  That  the  parties  who  suffered  the  recovery 
were  volunteers,  iv.  That  the  wife  of  Pullen,  the 
vouchee,  was  dead,  and  a  recovery  could  not  then  be 
suffered  to  bar  the  remainders.  The  Court  said,  they 
would  not  enter  into  the  question,  whether  in  equity 
recoveries  of  trust  estates  would  bar  legal  remainders, 
or  into  the  other  objections.     When  the  recovery  was 
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amended,  valeat  quantum  valcre  'potest,  the  intention  of 
the  parties  was  the  foundation  for  the  amendment. 
The  transaction  appeared  to  be  fair,  and  without  fraud 
or  collusion.  The  principle  upon  which  they  went, 
was  the  statute  8  Hen.  VI.,  to  amend  the  misprision 
of  the  clerk.  A  prcecipe  was  the  cursitor's  instruction 
for  an  original  writ ;  a  deed  of  uses  was  the  clerk's 
instruction  for  a  recovery.  The  prcecipe  and  deed 
were  the  things  to  amend  by ;  and  Mrs.  Pullen  being 
dead,  an  amendment  was  the  only  remedy  left. 

18.  Where  there  has  been  a  mistake  of  the  clerk  in 
the  words  of  the  judgment,  the  Court  has  ordered  it 
to  be  amended. 

19.  Thus,  there  are  two  instances  where,  upon 
motion  to  amend  a  recovery,  by  striking  out  the  words, 
it  is  adjudged,  and  inserting  the  words,  it  is  considered, 
the  Court  has  ordered  it  to  be  done ;  because  such  an 
amendment  related  to  the  act  of  the  Court  in  giving 
judgment. 

20.  Amendments  have  also  been  allowed  in  the  writ 
of  seisin,  and  in  the  return  thereof. 

21.  Thus,  where  a  writ  of  seisin  was  rightly  directed 
to  the  sheriffs  of  the  city  of  York,  but  not  returned  in 
the  name  of  any  sheriff ;  though  a  mistaken  return  in 
the  singular,  instead  of  the  plural  number,  was  en- 
dorsed on  the  writ ;  the  prayer  of  seisin  and  return  of 
the  writ  were  ordered  to  be  first  amended,  and  the 
roll  and  exemplification  accordingly. 

22.  No  amendment,  however,  is  allowed  in  a  com- 
mon recovery,  unless  where  there  appears  an  evident 
mistake  or  misprision  of  the  clerk,  or  where  there  is 
something  to  amend  by. 

23.  Thus,  in  the  case  of  Wynne  and  Wynne,  an 
application  was  made  to  the  Court  of  Common  Pleas, 
to  amend  the  teste  and  return  of  the  writ  of  entry ;  and  a 
rule  to  show  cause  was  granted.  The  Court,  after  hear- 
ing counsel  on  both  sides,  and  consideration,  was  of 
opinion  that  all  amendments  must  be  consistent  with 
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the  rules  of  law,  and  there  must  be  somethmg  to  amend 
by.  In  this  case  the  vouchees  by  law  could  not  appear 
until  the  return  day  of  the  writ  of  summons,  and  the 
power  of  attorney  given  by  Alithea  to  appear  on  that 
day  was  revoked  by  her  death  in  the  intermediate  time. 
By  the  statute  8  Hen.  VI.  original  writs  are  amendable, 
if  wrong  by  misprision  of  the  clerk,  or  where  there  is 
any  thing  to  amend  by.  Here  was  no  misprision  of 
the  clerk,  the  w*  it' was  made  agreeable  to  his  instruc- 
tions, and  there  was  nothing  to  amend  by  ;  the  amend- 
ment prayed  was  to  amend  in  the  first  instance.  The 
rule  was  discharged. 

24.  Thus,  where  a  motion  was  made  to  amend  a  Acton  v. 
recovery,  by  striking  out  the  city  of  Litchfield,  and  2  Black.' r. 
inserting  the  county  of  Stafi'ord,  with  other  conse-  ^^*' 
quential  amendments,  wheresoever  the  names  of  the 
county  and  sheriff  occurred,  and  also  by  inserting 
Longden  (the  name  of  a  vill)  after  Abnall,  another  vill 
named  in  the  recovery ;  the  Court  observed,  that  it 

was  a  gross  mistake  in  the  attorney  concerned,  in 
suing  out  only  one  recovery  instead  of  two  ;  and  that 
they  would  willingly  give  the  parties  all  the  assistance 
they  legally  could  to  eff'ect  their  evident  intent,  but  it 
was  beyond  their  power.  In  the  cases  of  amendments 
which  had  been  cited,  the  party  had  no  estate  in  the 
vill  or  county  struck  out ;  therefore,  quoad  hoe,  the 
recovery  had  no  operation ;  but  the  present  applica- 
tion was,  to  annul  a  valid  recovery  in  the  city  of 
Litchfield,  which  had  operated  upon  lands  therein  for 
near  forty  years,  and  to  substitute  in  its  stead  a  re- 
covery in  the  county  of  Stafford.  The  motion  was 
refused. 

25.  In  a  recovery,  a  farm  called  Thiefside,  other-  Pearson  v. 
wise  Thievishead,   was  described  to  be  situated   in  i^h.  Black,  r. 
the  forest  of  Inglewood,  in  the  parishes  of  Heskit  in  '^' 

the  Forest  and  St.  Mary's,  Carlisle,  or  one  of  them, 
in  the  county  of  Cumberland.  It  was  afterwards 
discovered  that  the  whole  of  the  said  farm  was  not 
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within  the  parishes  of  Heskit  in  the  Forest  and  St. 
Mary's,  Carlisle,  as  described  in  the  recovery  ;  but 
that  part  of  it  was  in  the  parish  of  Lazonby,  in  the 
county  of  Cumberland.  It  was  moved  to  amend 
the  recovery,  by  inserting  the  word  "  the  parish  of 
Lazonby,"  on  an  affidavit  of  the  owners  of  the  lands, 
the  vouchee,  stating  as  above,  and  that  he  meant  to 
inciude  all  his  estates  in  the  county  of  Cumberland 
in  the  recovery,  and  that  he  did  noi  know,  when  he 
suffered  the  recovery,  that  any  part  of  the  said  farm 
was  in  the  parish  of  Lazonby.  The  Court  would  not, 
on  this  affidavit  alone,  grant  leave  to  amend ;  but 
upon  reading  the  deed  to  lead  the  uses,  there  was 
found  the  following  clause  :  **  And  all  other  the  estates, 
manors,  or  lordships,  mesuages,  lands,  tenements,  and 
hereditaments  whatsoever,  situate,  lying,  and  being 
in  the  county  of  Cumberland."  This  was  holden  by 
the  Court  sufficient  to  warrant  an  amendment,  as  it 
appeared  on  the  face  of  the  deed  itself.  And  the  rule 
for  amendment  was  made  absolute. 


CHAP.  VIL 
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possibility of  obtaining  a  parliamentary  repeal  of  it, 
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induced  the  Judges  to  adopt  every  possible  means  of 
evading  and  invalidating  it ;  but  the  progress  was 
gradual,  and  it  was  a  long  time  before  it  was  com- 
pletely effected.  ..:^'"T':\ 

2.  The  first  rule  which  the  Judges  adopted  on  this 
subject  was,  that  the  issue  in  tail  could  not  avoid  the 
eviction  of  his  ancestor,  provided  he  was  left  a  recom- 
pense in  value  for  the  estate  tail  of  which  he  was 
evicted.  Thus  it  was  determined  very  soon  after  the  i«  Rep.  37  ft. 
statute  De  donis,  that  if  a  tenant  in  tail  was  evicted 

of  his  estate  tail,  and  recovered  over  in  value ;  such 
recovery  in  value  was  a  good  bar  to  the  estate  tail, 
because  the  issue  had  a  recompense. 

3.  It  was  resolved,  upon  the  same  principle,  that  a  videTu.  32. 
lineal  warranty  with  assets  was  a  good  bar  to  the  issue  Ui^^iu. 
in  tail.     However  Lord  Coke  observes,  that  if  a  tenant  l^^' ,  001  ;. 

'  1  Inst.  393.  b. 

in  tail  aliened  with  warranty,  leaving  assets  to  de-  '^^  R^p.  37.  ft. 
scend,  and  the  issue  in  tail  aliened  the  assets  and 
died,  the  issue  of  that  issue  should  recover  the  estate 
tail ;  because  the  lineal  warranty  descended  to  him 
without  assets  :  which  shows  that  the  issue  in  tail 
could  not  be  barred,  unless  he  had  a  full  recompense 
in  value. 

4.  The  rule  that  the  issue  in  tail  could  not  avoid 
the  alienation  of  his  ancestor,  provided  he  had  a  re- 
compense in  value,  was  still  farther  extended,  by  a 
decision  of  the  Judges  in  44  Edw.  III.,  by  which  it 
was  determined,  that  if  a  tenant  in  tail  granted  a 
rent-charge,  in  consideration  of  a  release  of  right,  to 
a  person  who  had  a  prior  claim  to  the  estate,  such  a 
grant  should  bind  the  issue  in  tail ;  because  it  was 
made  for  his  benefit,  and  the  estate  tail  descended  to 
him  as  a  recompense  for  the  grant. 

5.  Thus,  where   a  person  brought   a  replevin  for  Octavian 
taking  his  cattle,  the  defendant  avowed,  for  that  one  „""!  " 
Nicholas  was  seised  in  tail  of  the  manor  of  B.,  and  year  Book'21. 
had  issue  John  and  Joan  ;  Nicholas  died,  John  being 

then  in  Ireland ;    Joan,  the  daughter,  entered  and 
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died  seised,  leaving  issue  a  son  named  Nicholas,  who 
entered  ;  John,  the  son,  having  returned  from  Ireland, 
sued  for  the  land,  but  agreed  to  release  all  his  right 
to  the  estate  tail  to  his  nephew  Nicholas,  in  conside- 
ration of  a  grant  from  Nicholas  of  a  rent  of  20/.  ;xr 
annum,  with  power  of  distress.  This  rent  being  after- 
wards in  arrear,  a  distress  and  avowry  were  made  on 
the  lands  charged,  which  were  then  in  the  possession 
of  the  issue  of  Nicholas.  The  Court  was  of  opinion, 
that  as  Nicholas,  who  was  tenant  in  tail,  granted  this 
rent  in  consideration  of  a  release  of  right  from  John, 
who  was  really  entitled  to  the  estate  tail,  the  grant 
was  good,  and  sufficient  to  bind  his  issue  in  tail,  be- 
cause the  estate  tail  descended  to  them  as  a  recom- 
pense for  this  rent. 

6.  In  the  preceding  modes  of  barring  estates  tail, 
it  may  be  observed,  that  the  recompense  in  value 
which  descended  to  the  issue  in  tail  was  real.  But 
in  12  Edw.  IV.  a  case  arose,  in  which  the  Judges  car- 
ried this  principle  to  a  much  greater  length  ;  and  de- 
termined that  a  nominal  and  fictitious  recompense 
descending  to  the  issue  in  tail,  should  be  an  effectual 
bar,  not  only  to  the  issue  in  tail,  but  also  to  the  per- 
sons entitled  to  the  remainders  and  reversion.  And 
as  the  validity  of  recoveries,  even  at  this  day,  depends 
upon  the  authority  and  principles  laid  down  in  that 
case,  it  will  be  proper  to  state  it  fully. 
Taitarum's  7.  I.  B.  being  sciscd  in  fee  of  the  lands  in  question, 

12  Edw  IV      ^^ve  them  to  one  William  Smith,  to  hold  to  him  and 
Year  Book,  14.  j^q  hcirs  of  his  body,  by  force  of  which  he  was  seised. 
Vid,  13  Ed.  1.   William  Smith  died,  leaving  Humphrey,  his  eldest  son, 
Bro.AiJ.Vit.     oil  whom  thosc  lands  descended,  who  entered,  and 
^lu°Ty '"      was  seised  per  formam  doni.     Humphrey  enfeoffed  one 
Tregos  of  the  said  lands  in  fee,  who  rendered  them  to 
the  said  Humphrey  and  Jane  his  wife,  and  to  the  heirs 
of  their  two  bodies,   remainder  in  fee   to   the  said 
Humphrey,  by  force  of  which  they  were  seised.     Some 
time  afterwards,  Jane  died,  on  which  Humphrey  be- 
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came  sole  seised  of  the  said  lands  in  tail ;  and  being 
thus  seised,  one  Taltarum  brought  a  writ  of  right 
against  Humphrey,  and  counted  of  his  possession 
against  him.  Humphrey  made  defence,  and  vouched 
to  warranty  one  R.  King,  who  entered  into  the  war- 
ranty, and  joined  the  mise  on  the  mere  right;  after- 
wards R.  King,  the  vouchee,  made  default,  and  de- 
parted in  contempt  of  the  Court ;  in  consequence  of 
which,  final  judgment  was  given,  that  the  demandant 
Taltarum  should  recover  the  lands  in  question  against 
Humphrey,  and  that  Humphrey  should  recover  lands 
of  equal  value  of  R.  King,  the  vouchee.  Humphrey 
afterwards  died,  without  leaving  heirs  of  his  body  ; 
and  the  question  was,  whether  Richard,  the  brother  of 
Humphrey,  who  was  heir  in  tail  to  those  lands,  should 
be  barred  by  this  recovery  ?  It  was  determined  by 
all  the  Judges,  that  the  estate  tail  was  not  bafred  by 
this  recovery,  because  the  tenant  in  tail  was  not  seised 
of  the  estate  tail  at  the  time  of  the  recovery,  but  of 
another  estate;  and  as  the  recovery  in  value  goes 
according  to  the  estate  whereof  the  tenant  was  seised 
at  the  time  of  the  recovery,  and  not  in  recompense  of 
the  estate  he  had  not,  the  issue  in  tail  could  have  no 
recompense  in  this  case,  and  therefore  was  not  barred 
by  the  recovery. 

It  is  observable,  that  this  case  was  conducted  with  pigot,  9. 
a  good  deal  of  art ;  for  at  first  sight  the  decision  seems 
to  be  against  the  validity  of  a  common  recovery  in 
barring  estates  tail,  but,  from  the  arguments  of  the 
Judges,  it  appeared  they  were  all  of  opinion  that  if  the 
tenant  in  tail  had  been  actually  seised  of  the  estate 
tail  at  the  time  of  the  recovery,  the  recompense  in 
value  would  then  have  descended  in  lieu  of  the  estate 
tail,  and  therefore  the  issue  in  tail  would  have  been 
barred. 

8.  All  the  writers  on  our  law  have  dated  the  sera  of 
common  recoveries  from  this  decision,  although  the 
preceding  cases  show,  that  so  early  as  tlie  reign  of 


^ 
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Edward  III.  the  Judges  were  extremely  well  inclined 
to  give  tenants  in  tail  every  assistance  for  enabling 
them  to  unfetter  their  estates. 

9.  It  is  evident,  from  this  case,  that  the  reason  on 
which  the  Judges  grounded  their  original  determina- 
tion, that  a  common  recovery  was  a  good  bar  to  an 
estate  tail,  was,  because  the  issue  in  tail  had  a  recom- 
pense in  value,  either  real  or  fictitious,  for  the  estate 
tail  which  was  recovered  ;  but  as  several  cases  arose, 
in  which  the  recompense  in  value  could  not  possibly 
extend  to  all  the  estates  which  were  barred,  the 
Judges  have  at  different  times  exerted  their  ingenuity 
in  inventing  other  reasons  to  support  the  validity  of 
2  Lev.  29.  commou  rccoverics.  Thus,  in  the  case  of  Hudson  v. 
Freem.363.  Bcusou,  in  Mich.  23  Car.  II.,  Lord  Chief  Justice  Hale 
is  reported  to  have  said:  "  The  recompense  of  the 
value  is  the  reason  of  the  bar  by  common  recoveries, 
as  to  the  issue  in  tail,  but  not  the  reason  why  it  bars  as 
to  him  in  remainder  or  reversion.  But  the  reason  in 
this  case  is,  because  the  recoveror,  in  supposition  of 
Uf*    u  law,  is  in  of  the  estate  tail,  and  that  in  judgment  of 

Itf  (    A       ■    law  has  still  continuance;    as  at  common   law,   the 
,-[f-*'p         \  donee,  post  prole)?i  suscitatam,  might  have  aliened  and 
tv'  I8^*'"      barred  the  donor;  and  a  common  recovery  is,  as  it 
te^r^  ..'-^*     were,  a  conveyance  excepted  out  of  the  statute  De 
^  doms^  and  the  recoveror  is  in  of  the  estate  which  the 

donee  had  ;   but  the  issue  in  tail  is  barred  to  claim  it, 
in  respect  of  a  supposed  recompense  by  the  recovery." 
1  stra.  289.  10.  In  Mr.  Ratcliffe's  case,  which  was  argued  before 

the  Lords  Delegates,  6  Geo.  I.  Mr.  Baron  Mountague 
observes,  that  the  words  of  Sir  M.  Hale  respecting 
recoveries  had  been  cited,  and  said,  "  I  never  found 
my  opinion  on  the  dictums  of  reporters,  in  which  they 
are  very  apt  to  mistake  the  words  and  sense  of  the 
Judges  from  whom  they  take  them ;  and  so  it  seems 
to  be  in  that  case.  Lord  Hale  is  there  reported  to 
have  said,  that  the  recompense  in  value  is  not  the 
reason  why  coramon  recoveries  are  bars  to  the  re- 


>) 
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mainder-men,  but  because  those  are  conveyances  ex- 
ceptecl  out  of  the  statute  Dc  doiii.s.     But  it  is  the  text         / 
of  Litt.  §  668.  that  if  a  tenant  in  tail  suffered  a  feigned        .  ^ 
recovery,  the  issue  might  falsify  it  in  afon?iedo?i.    This  '^ 

shows  that  at  common  law  such  recoveries  as  we  now 
make  use  of  to  bar  estates  were  not  known ;  and 
therefore  it  would  have  been  ridiculous  in  the  statute 
De  donis  to  have  excepted  recoveries,  since  common 
recoveries  were  not  used ;  and  recoveries  on  good  title 
could  not  be  imagined  to  be  included.  If  issue  was 
taken  on  the  disseisin  alleged  in  the  writ  of  entry,  and 
found  for  the  demandant,  and  so  the  recovery  on  a 
point  tried,  this  at  common  law  would  bar  the  issue, 
there  lying  an  attaint  against  the  jury ;  though  where 
it  was  by  default  it  would  not.  But  afterwards  ano- 
ther middle  way  was  found  out  and  favoured  by  the 
Judges,  to  prevent  the  inconvenience  of  perpetuities; 
and  that  was,  where  the  tenant  in  tail  appeared  and 
vouched  over,  and  the  vouchee  made  default,  and  so 
there  was  a  judgment  for  a  recompense  to  one,  and 
for  the  lands  demanded  to  the  other.  This  judg-  Saik.  563. 
ment,  though  by  default,  and  Avithout  issue  tried, 
was  held  a  bar,  on  account  of  the  recompense  in 
value." 

11.  It  is  extremely  clear,  from  what  has  been  pre- 
mised, that  the  effect  and  validity  of  common  reco- 
veries cannot  be  supported  by  any  of  the  maxims  or 
principles  of  the  common  law,  but  that  they  are  a 
fictio  juris,  adopted  for  the  purpose  of  destroying  that 
species  of  perpetuity  which  was  created  by  the  sta- 
tute T)e  donis ;  and  the  numerous  advantages  which 
arose  from  the  decision  of  the  court  in  12  Edw.  IV. 
was  a  sufficient  justification  of  it.  Besides,  common 
recoveries  have  now  continued  so  long,  and  their  uti- 
lity is  so  fully  understood,  that  the  determination  of 
the  Judges  in  Taltarum's  case,  so  far  from  being  con-  iBhck.R.254. 
sidered  as  an  unwarrantable  stretch  of  their  authority,  ji;-,"'"  ^^' 
must  on  the  contrary  be  acknowledged  to  have  been  a  449I"  ^'^• 
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measure  of  great  public  utility,  and  from  which  this 
country  has  derived  infinite  advantage. 
A.  recovery  bars       12.  But  whatcvcr  wcrc  the  reasous  on  which  the 

ail  estate  tail.  i-  -i-  r  •  ••iirjj 

validity  01  common  recoveries  were  originally  lounded, 
it  may  now  be  laid  down  as  a  certain  maxim  or  rule 
of  law,  which  has  prevailed  for  several  centuries,  that 
a  common  recovery  is  an  assurance  whereby  all  te- 
nants in  tail  are  enabled  to  bar  their  estates  tail,  and 
convert  them  into  estates  in  fee.  And  in  Mary  Por- 
10  Rep.  3/'.//.  tington's  case,  11  Ja.  I.  it  was  determined,  that  a 
judgment  given  against  tenant  in  tail,  upon  a  voucher 
and  recompense  in  value,  would  bind  the  estate  tail, 
notwithstanding  the  statute  De  donis  conditioiialibus ; 
wdiether  the  recovery  was  upon  good  title  or  not.  And 
that  the  judgment  given  in  such  a  case  for  the  tenant 
in  tail  to  have  in  value,  would  bind  the  estate  tail,  al- 
though no  recompense  was  had.  * 

13.  A  common  recovery  is  a  good  bar  to  the  issue 
in  tail,  though  the  tenant  in  tail  dies  before  the  reco- 
very is  executed. 
Ante, c.  3.  14.  Tlius,  iu  ShcUy's  casc,  where  a  tenant  in  tail 

Dyer,35.  '  '    sufFcrcd  a  common  recovery,  and  died  on  the  same 
P^"*^*  day,  before  the  Court  had  awarded  a  writ  of  habere 

facias  sci.sinam,  it  being  doubted  whether  execution 
might  be  sued  against  the  issue  in  tail,  the  majority 
of  the  Judges  were  of  opinion  that  it  might ;  for  the 
right  of  the  estate  tail  was  bound  by  the  judgmei':, 

*  The  following  passage  shows  how  strongly  the  Judges  have  always 
supported  common  recoveries.  "  At  the  Parliament  held  in  the  reign  of 
the  late  Queen  Elizabeth,  in  the  great  case  between  J.  Vernon  and  Sir 
Edward  Herbert,  wliich  was  argued  by  learned  counsel  before  the  Lords 
in  Parliament;  there  Hoord,  an  utter  barrister  of  counsel,  with  Vernon 
(who  was  barred  by  a  common  recovery)  rashly,  and  with  great  ill  Avill, 
inveighed  against  common  recoveries,  not  knowing  the  reason  and  foun- 
dation of  them  ;  who  was  with  great  gravity  and  some  sharpness  reproved 
by  Sir  James  Dyer,  the  Chief  Justice  of  the  Common  Pleas,  who  said 
he  was  not  worthy  to  be  of  the  profession  of  the  law,  who  durst  speak 
against  common  recoveries,  Avhich  were  the  sinews  of  assurances  of  in- 
heritances, and  founded  upon  great  reason  and  authority."  10  Rep.  40.  a. 
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and  not  by  the  execution.  But  if  a  recovery  be  had 
against  a  tenant  in  tail  upon  a  false  judgment,  who 
dies  before  execution,  in  a  scire  facias  against  the  issue 
in  tail,  he  may  avoid  it. 

15.  An  erroneous  recovery,  suffered  by  a  tenant  in  .^^  ]"f  •  .f  ^- ''•  • 
tail  will  bar  his  issue,  as  long  as  it  continues  in  force,    "lo  — 38.a. 

16.  It  has  been  stated,  that  where  a  tenant  in  tail  tit.  2.  c.  2. 
covenants  to  stand  seised  to  the  use  of  himself  for  life, 
remainder  to  his  eldest  son  in  tail,  it  is  absolutely  Machuiv. 
void,  and  does  not  alter  the  estate.     And  it  was  held,  com.Rep. 
that  after  such  a  covenant,  the  tenant  in  tail  might  glfk.  619. 
suffer  a  common  recovery  to  other  uses,  which  would 

be  good. 

17.  It  has  been  stated,  that  by  the  stat.  14  Eliz.  Ante,  c.  5. 
c.  8.  recoveries  suffered  by  tenants  for  life  are  made 

void.  But  there  is  a  proviso  in  that  act,  declaring 
that  it  shall  not  extend  to  recoveries  by  assent  and 
agreement  of  the  persons  in  remainder  or  reversion ; 
so  that  such  assent  appeared  of  record  in  any  of  her 
Majesty's  Courts. 

]  8.  A.  beinof  tenant  for  life,  with  remainder  to  her  son  Jennings'  case, 

^  ,  ,  -41  111"  Rep.  4,'.. 

in  tail,  a  prcEcipe  was  brought  agamst  A.,  who  vouched 
the  son,  who  vouched  over  the  common  vouchee,  by 
which  means  a  common  recovery  was  suffered.  All 
the  Judges  were  of  opinion  that  the  recovery  was 
good,  and  within  the  proviso  in  the  statute  14  Eliz. 
c.  8. 

19.  If  a  prcecipe  is  brought  against  a  tenant  in  tail 
and  his  wife,  where  the  husband  is  sole  seised,  and  his 
wife  has  nothing,  and  they  both  vouch  over  in  the 
usual  manner,  it  will  bar  the  estate  tail. 

20.  Thus,  where  John  Trevilian,  being  tenant  in  Earev.  Snow, 
tail,  suffered  a  common  recovery,  in  which  he  and  his  ig^'vui.'Ab! 
wife  vouched  over  the  common  vouchee.     It  was  ob-  -^*- 
jected,  that  the  recovery  was  not  effectual  to  bar  the 

estate  tail,  because  the  wife  was  named  in  the  prcecipe 
as  joint  tenant  with  her  husband,  and  appeared  and 
vouched  as  joint  tenant;  and  the  vouchee  entered  into 
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the  warranty,  admitting  that  he  ought  to  warrant  to 
them,  whereby  he  also  admitted  that  the  wife  had  an 
^r.  .c'i  estate  in  the  tenancy,  and  had  cause  to  vouch ;  and  as 
she  ought  to  have  the  recompense  in  value  by  con- 
clusion, there  was  therefore  no  reason  why  the  issue 
in  tail  should  be  barred ;  for  the  reason  that  an  estate 
tail  is  allowed  to  be  barred  by  a  common  recovery  is 
on  account  of  the  recompense  in  value,  which  is,  or 
by  possibility  may  be  rendered  ;  and  if  the  wife  was 
entitled  to  the  recompense  in  value,  and  not  the  issue 
in  tail,  then  there  was  no  reason  why  the  issue  should 
be  barred.  But  the  Judges  were  unanimously  of  opi- 
nion, that  in  this  case  the  estate  tail  was  barred ;  for 
it  was  expressly  found  by  the  verdict,  that  the  wife 
had  nothing  in  the  tenements  at  the  time  of  the  reco- 
very, but  that  the  husband  was  sole  seised  in  tail ;  and 
as  he  alone  lost  the  tenancy,  the  recompense  should 
go  to  him,  and  should  be  of  the  like  estate  with  that 
he  had  lost. 

21.  It  was  formerly  held,  that  where  a  praecipe  was 
brought  against  a  tenant  for  life  and  the  remainder- 
man, such  a  recovery  would  not  bar  the  estate  tail. 
Leech  V.  Cole,       22.  Thus  whcrc  a  person  was  tenant  for  life,  with 
2Roir8Abr.'     remainder  to  his  eldest  son  in  tail,  and  a  ;j;Yfc//;e  was 
3" Rep. 6.  i.      brought    against   the   father    and    son  jointly,    who 
vouched  over  the  common  vouchee,  it  was  held  by 
three  Judges  against  one,  that  the  estate  tail  of  the 
son  was  not  barred  by  the  recovery;    for  the  lands 
recovered  in  value  must  go  in  the  same  manner  in 
which  the  estate   that  was  lost  would    have    gone; 
whereas,    in  the    present  case,    there   being  a  joint 
praecipe  brought  against  the  tenant  for  life   and   the 
person  in  remainder,  they  must  be  supposed  to  be 
'    joint  tenants,  and  the  judgment  must  be  accordingly; 
that  as  the  reason  why  a  recovery  bars  an  estate  tail  is 
on  account  of  the  recovery  in  value,  and  as  it  cannot 
be  averred  that  the  lands  recovered  in  value  shall  go 
in  any  other  manner  than  that  which  is  stated  in  the 
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record,  it  follows,  that  the  issue  in  tail  can  have  no 
recompense. 

23.  Mr.  Pigot  observes,  that  these  reasons  savour  Pa.  37. 
of  a  wonderful  subtilty ;  and  although  no  man  would 
venture  to  suffer  a  recovery  in  this  manner,  yet  if  a 
question  of  this  kind  were  now  agitated,  these  dis- 
tinctions would  not  be  so  easily  admitted,  since  the 
courts  of  law  adopt  every  mode  of  supporting  common 
recoveries,  as  assurances  generally  used  for  the  con- 
veyances of  estates.  And  in  the  following  case  the 
Court  of  King's  Bench  was  of  opinion,  that  a  recovery 

of  this  kind  would  bar  an  estate  tail. 

24.  A  tenant  in  tail  and  the  person  in  remainder  Page  v.  Hay- 
joined  in  making  a  tenant  to  i\\Q,prc£cipe,  who  vouched  Jjg/  '^'*^' 
them  jointly,  and  they  in  the  same  manner  vouched  Rfp^"j;^pJ*' 
over  the  common  vouchee.     It  was  objected,  that  as  Hoit,6i8. 
the  voucher  was  joint,  the  recovery  in  value  must  be 

joint,  and  so  the  tenant  in  tail  and  the  person  in  re- 
mainder must  recover  moieties  in  value ;  whereas  the 
whole  was  recovered  against  the  tenant  in  tail,  and 
consequently,  to  bind  the  issue,  he  ought  to  recover 
in  value  the  whole ;  so  that  the  recovery  in  value  not 
being  proportionable  to  the  loss,  it  was  void.  Lord 
Chief  Justice  Holt  delivered  the  opinion  of  the  Court. 
As  to  the  validity  of  the  recovery  in  barring  the  estate 
tail,  he  observed,  that  if  a  pr^ci/?e  was  brought  against 
a  tenant  in  tail  in  possession,  and  a  stranger  in  an  ad- 
versary action,  and  a  recovery  was  had,  it  would  be 
good;  for  when  2ij)r(Ecipe  was  brought  against  several 
persons,  it  was  not  necessary  that  they  all  should  be 
tenants  of  the  freehold,  fgr  if  any  one  of  them  had  the 
freehold,  it  would  be  sufficient.  And  if  the  bringing 
2i  precipe  against  a  tenant  in  tail  and  a  stranger  would 
not  vitiate  a  recovery,  neither  would  a  joint  voucher; 
for  when  the  vouchee  comes  in  and  enters  into  the 
warranty,  he  is  as  much  tenant  in  law  to  the  writ,  as 
if  the  prccc'ipe  had  been  originally  brought  against 
him ;   and  so  the  case  of  a  stranger  being  vouched 
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jointly  with  the  person  who  is  seised  of  the  estate, 
did  not  differ  from  the  case  of  a  stranger  being  made 
tenant  to  the  writ  jointly  with  the  person  who  had  the 
freehold.  If  a  tenant  in  tail  conveyed  the  freehold  to 
a  third  person,  against  whom  a  prcecipe  was  brought, 
and  he  vouched  a  stranger,  who  vouched  the  tenant  in 
tail,  and  the  tenant  in  tail  entered  into  the  warranty, 
and  vouched  over  the  common  vouchee  ;  this  would 
be  a  good  recovery ;  for  in  an  adversary  action,  if  the 
tenant  to  the  precipe  vouched  a  stranger  who  never 
had  any  estate  in  the  land,  there  was  no  remedy  for  it ; 
the  demandant  could  not  counterplead  the  voucher, 
until  the  statute  of  Westminst.  1.  c.  40.,  which  was 
productive  of  great  inconvenience ;  for  when  a  pj^dcipe 
was  brought  against  the  tenant  of  the  land,  he  might 
vouch  a  stranger,  and  that  stranger  might  vouch 
another  stranger,  and  so  on  in  hifinitum  ;  and  therefore 
the  statute  gave  the  counterplea,  that  neither  the 
vouchee,  nor  any  of  his  ancestors  were  ever  seised  of 
the  lands  in  question,  by  which  they  might  have  en- 
feoffed the  tenant  or  his  ancestors  ;  but  with  this  ex- 
ception, unless  the  warrantor  were  present,  and  would 
gratis  enter  into  the  warranty.  If  a  stranger  be  a  good 
vouchee,  he  becomes  a  good  tenant  to  the  writ,  and  a 
release  to  him  by  the  demandant  after  he  has  entered 
into  the  warranty  is  good,  and  the  vouchee  may  plead 
it  after  the  last  continuance;  for  it  is  as  valid  as  if  it 
had  been  made  to  the  tenant  himself.  Nor  is  it  mate- 
rial whether  there'was  any  real  warranty  between  the 
tenant  and  the  vouchee,  when  it  is  once  admitted  upon 
record,  for  it  is  then  the  same  as  if  there  really  had 
been  a  warranty.  The  principal  difficulty  in  the  case 
was,  because  the  recovery  in  value  was  not  propor- 
tionable to  the  loss,  for  by  the  joint  voucher,  the  reco- 
very in  value  must  be  joint,  whereas  the  vouchees 
were  tenants  in  tail  of  the  whole,  the  one  in  possession, 
the  other  in  remainder;  and  this  would  be  a  great 
objection,  if  the  case  were  considered  upon  the  foot  of 
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the  estoppel,  for  the  tenant  in  tail  will  be  estopped 
during  his  life  from  claiming  more  than  a  moiety  of 
the  recompense  in  value,  but  after  his  death  the  issue 
in  tail  will  not  be  estopped,  but  may  say  that  the 
tenant  in  tail  in  remainder  had  no  estate  in  possession 
in  the  land,  so  the  recompense  in  value  will  go  to  him 
only.  And  there  is  no  difference  between  this  case 
and  that  of  Eare  v.  Snow,  in  Plowden,  514,  where  the  Ante,  §20. 
husband  was  tenant  in  tail  of  lands,  and  a  prcecipe 
being  brought  against  him  and  his  wife,  they  vouched 
over  the  common  vouchee,  and  the  recovery  was  held 
to  be  good  ;  though  it  was  objected  that  the  recom- 
pense in  value,  which  was  the  cause  of  the  bar,  should, 
if  the  wife  survived,  go  to  her,  and  therefore  the  issue 
in  tail  was  not  barred.  But  it  was  held,  that  the 
issue  in  tail  should  not  be  bound  by  any  estoppel 
which  his  father  admitted,  by  joining  in  the  voucher 
with  his  wife,  but  might  say  that  his  father  was  sole 
tenant  in  tail,  and  the  wife  had  lost  nothing ;  and  he 
being  the  person  who  had  lost  the  whole,  should  have 
the  whole  recompense. 

There  was  a  case  in  Trin.  1657,  Rot.  179  or  180, 
between  Murrell  and  Osborn  (of  which  his  Lordship 
said  he  had  a  report  in  the  hand-writing  of  Lord  Chief 
Justice  Bridgman)  where,  in  a  formedon,  the  tenant  in 
tail  pleaded  in  bar  a  common  recovery  on  b.  prcecipe 
against  the  grantee  of  tenant  in  tail,  in  which  the 
tenant  in  tail  and  a  stranger  were  jointly  vouched, 
and  vouched  over  the  common  vouchee ;  and  it  was 
resolved  that  the  recovery  was  good.  And  there  was 
also  a  case  23  Hen.  VIII.  Brooke's  Ab.  tit.  Recoveries 
in  Value,  27,  where  a  woman  was  tenant  in  tail,  and  a 
prcecipe  being  brought  against  her  and  her  husband, 
they  vouched  over  the  common  vouchee  ;  and  the  re- 
covery was  held  good,  though  the  husband  survived, 
because  the  recompense  went  in  the  same  manner  as 
the  land  recovered  would  have  gone.  This  case  was 
full  in  point,  for  the  husband  was  as  much  a  stranger 


1  Inst.  185.  a. 
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to  the  wife's  estate  tail  as  any  other  person ;  and  so  in 
Bare  and  Snow  was  the  wife  to  the  husband  ;  the  only 
difference  being,  that  in  the  case  in  Brooke,  the  husband 
must  have  been  named,  whereas  in  that  of  Eare  and 
Snow,  the  wife  need  not.  His  Lordship  concluded 
Poev.  Nelson,  "with  citiuo'  the  casc  in  1  Inst.  376.  a.  and  h.,  where  it 

2  Taunt,  59.        .  ^  ®  ' 

Feame's  opi.     is  laid  dowu,  that  if  the  heir  at  common  law  and  the 
nions,  j^^.^  ^^^  borough  english  are  jointly  vouched,  and  vouch 

over  the  common  vouchee,  the  heir  in  borough  english 
will  have  the  whole  recompense  in  value,  because  it 
is  he  who  sustains  the  loss;  and  so  of  heirs  in  gavel- 
kind. Judgment  was  given  that  the  recovery  barred 
the  estate  tail. 

25.  Where  two  persons  are  seised  as  joint  tenants 
for  life,  with  a  remainder  in  tail  to  one  of  them,  the 
person  who  has  the  remainder  in  tail  may  suffer  a 
common  recovery,  which  will  bar  his  moiety  of  the 
estate  for  life,  and  also  a  moiety  of  his  estate  tail ; 
for  the  recovery  severs  the  jointure. 

26.  Thus,  where  a  gift  was  made  to  Lionel  Morris 
and  Ann  Miles,  of  the  manor  of  M.,  to  hold  to  the 
said  Lionel  and  Ann,  and  to  the  heirs  of  the  body  of 
the  said  Lionel,  remainder  over.  A  writ  of  entry  was 
brought  against  the  said  Lionel,  who  vouched  over 
the  common  vouchee,  and  judgment  was  given,  and 
execution  had,  according  to  the  usual  form  of  com- 
mon recoveries.  It  was  unanimously  resolved,  that 
although  Ann  Miles  was  jointly  seised  with  the  said 
Lionel  for  her  life,  so  that  as  well  Lionel  as  the  vouchee 
might  have  abated  the  writ ;  yet  when  the  vouchee, 
without  demand  of  any  lien,  entered  generally  into 
the  warranty,  and  thereby  admitted  the  writ  good, 
and  Lionel  recovered  in  value  against  the  vouchee, 
who  entered,  according  to  the  estate  of  the  person 
who  vouched ;  therefore,  as  to  one  moiety,  the  reco- 
very was  a  good  bar  to  the  estate  tail,  and  to  the  re- 
mainder over,  because  the  jointure  was  severed;  but 
as  to  the  other  moiety,  whereof  Ann  Miles  was  te- 


Marquis  of 
Winchester's 
case,  3  Rep.  1. 
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nant  for  life,  the  recovery  was  no  bar  either  to  the 
estate  tail  which  Lionel  had,  expectant  on  the  estate 
for  life  of  Ann  Miles,  or  to  the  remainder,  because  for 
this  moiety  Lionel  was  not  tenant  to  the  prcccipe. 

27.  It  has  been  stated  in  a  former  title,  that  hus-  Tit.is.  c.i. 
band  and  wife  being  considered,  in  law,  as  one  per- 
son, if  an  estate  be  limited  to  them  and  the  heirs  of 

their  bodies,  or  to  them  and  their  heirs,  they  do  not 
take  by  moieties,  but  are  seised  of  one  entire  estate, 
and  the  husband  alone  takes  nothing ;  not  the  whole 
estate,  because  the  wife  has  a  joint  estate  with  him 
in  possession ;  nor  an  undivided  moiety  of  the  estate, 
because  there  are  no  moieties  between  husband  and 
wife :  so  that  if  the  husband  alone  suffers  a  common 
recovery  of  an  estate  of  this  kind,  it  will  be  no  bar 
either  to  a  moiety,  or  to  the  whole. 

28.  Thus,  where  lands  were  rendered  by  fine  to  Owenv.Mor- 
husband  and  wife  for  life,  and  to  the  heirs  of  the  ^^"''^  ^^'^' 
body  of  the  husband.     Aprcecipe  was  brought  against 

the  husband,  who  suffered  a  common  recovery,  with 
voucher  over  of  the  common  vouchee,  the  wife  being 
then  alive.  It  was  resolved,  that  this  recovery,  suf- 
fered by  the  husband  only,  should  not  bind  the 
remainders,  because  there  are  no  moieties  between 
husband  and  wife,  and  the  husband  has  no  power  to 
sever  the  joint  tenancy,  or  to  dispose  of  the  land, 
during  the  life  of  the  wife,  he  not  being  seised  by 
force  of  the  entail;  and  although  the  husband  sur- 
vived the  wife,  yet  that  was  not  material,  because  the 
law  considered  the  case  as  it  was  at  the  time  of  the 
recovery. 

29.  So,  where  it  was  found  that  the  grandfather  ciithero  v. 
covenanted  to  stand  seised  to  the  use  of  himself  and  2Salk.'5C3. 
his  wife  for  their  lives,  with  remainder  to  the  heirs 

male  of  the  said  grandfather,  on  the  body  of  the  said 
wife  begotten,  remainder  over;  the  grandfather  suf- 
fered a  common  recovery  and  died,  his  wife  having 
survived  him.  To  support  this  recovery  it  was  con- 
VOL  w  3D 
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tended,  that  the  case  of  Owen  v.  Morgan  was  not 
law  ;   for   if  baron  and   feme  had  an  entirety,  then 
each  had  the  whole,  and  therefore  the  baron  might 
make  a  good  tenant  to  the  prcec'ipe  for   the  whole. 
Pemberton  contra,  that  case  was  never  questioned  ; 
the  wife's  estate  hinders  the  entail  from  executing  in 
the  baron ;  so  that  it  is  only  a  kind  of  contingent 
estate  after  the  death  of  the  wife  ;  and  the  estate  tail 
cannot  be  tacked  to  the  estate  for  life  of  the  husband, 
during  the  life  of  the  wife,  because  during  her  life 
there  is  an  intervening  estate.     It  was  therefore  ad- 
judged, that  the  recovery  was  void. 
With  all  Re-         30.  A  common  recovery  duly  suffered  is  not  only  a 
the  Reversion,  good  bar  to  an  cstatc  tail,  but  is  also  a  bar  to  all  re- 
mainders,   and  to   the  reversion   dependent  on  such 
estate  tail ;  and  also  to  all  charges  and  incumbrances 
created  by  the  persons  in  remainder  and  reversion. 
Capei's  case,         31.  Tlius,  wlicre  William  Capel,  beinof  tenant  in 

1  Rep.  62.  .  1       '  o 

tail,  remainder  in  tail  to  Richard  Capel,  Richard 
Capel  granted  a  rent-charge  of  50/.  per  annum  to  his 
son;  afterwards  William  Capel  levied  a  fine  of  his 
estate  tail  to  two  persons,  against  whom  a  p^cBcipe 
was  brought,  who  vouched  William  Capel,  and  he 
vouched  over  the  common  vouchee,  by  which  means 
a  recovery  was  suffered  of  the  lands.  William  Capel 
died  without  issue,  and  the  question  was,  Whether 
this  rent-charge,  granted  by  the  remainder-man,  was 
barred  by  the  recovery  ?  It  was  resolved  by  all  the 
Judges,  in  the  Exchequer  Chamber,  that  this  rent- 
charge  was  well  barred,  and  that  a  common  recovery, 
duly  suffered  by  a  tenant  in  tail,  should  not  only  bind 
the  remainder,  and  all  leases,  charges,  and  incum- 
brances granted  or  made  by  the  person  in  remainder, 
but  also  the  reversion,  and  all  leases,  charges,  and  in- 
cumbrances granted  or  made  by  the  person  in  rever- 
sion ;  and  that  there  was  no  difference  between  a  re- 
version and  a  remainder,  expectant  upon  an  estate  tail, 
in  that  respect. 
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32.  So  where  A.  was  tenant  in  tail,  remainder  to  choimify's 
B.  in  fee.  B.  granted  his  remainder  to  a  stranger  ""'  *^' 
for  life,  with  remainder  to  the  Queen  in  fee,  upon 
condition.  A.  the  tenant  in  tail  suffered  a  common 
recovery;  and  the  question  was,  Whether  the  reco- 
very barred  the  estate  for  life,  and  the  remainder  upon 
condition  to  the  Queen  ?  It  was  resolved,  that  the* 
recovery  not  only  barred  the  estate  tail  of  A.,  but  also 
the  estate  for  life  in  remainder ;  and  that  the  remain- 
der in  fee  limited  to  the  Queen  was  void. 

33.  Rowland  Morley  being  seised  in  fee,  made  a  Hudson  v.  Ben. 
feoffment  to  the  use  of  himself,  and  the  heirs  male  of  ^uv.  28!  sfr* 
his  body,  remainder  in  tail  to  several  other  persons,  ''•^^y*^^^* 
with  a  proviso,  that  if  Rowland  and  Edward  his  son 
and  Lady  Elizabeth  Morley  should  happen  to  die, 
and  there  should  be  no  issue  male  of  Rowland,  that 
then  Ann  Morley  should  have  a  rent- charge  out  of 
those  lands  of  200/.  a  year,  until  she  received  the 
sum  of  2000/.     Edward  Morley,  the  last  issue  male 
of  Rowland   Morley,  made  a  lease  for  1000  years, 
and  afterwards  levied  a  fine  and  suffered  a  recovery, 

and  died  without  issue.  The  question  was.  Whether 
the  rent-charge  of  200/.  a  year,  limited  to  Ann  Mor- 
ley, was  barred  by  this  recovery  ?  It  was  argued, 
that  the  rent-charge  was  only  a  contingent  use,  which 
i  was  not  in  esse  when  the  recovery  was  suffered :  so 
that  the  recompense  in  value  could  never  extend  to 
it,  and  therefore  that  it  ought  not  to  be  barred.  As 
to  CapeFs  case,  it  was  observed,  that  the  rent  was 
barred,  because  it  issued  out  of  the  remainder  in  tail, 
which  was  barred  by  the  recovery.  But  it  was  re- 
solved, that  the  rent- charge  was  barred  by  the  reco- 
very, because  all  the  estates  charged  with  the  rent 
were  barred  ;  and  that  Capel's  case  ruled  the  present 
case;  for  in  that  case  all  the  objections  were  made 
which  arose  in  the  present  case.  And  Sir  Matthew 
Hale  observed,  that  about  the  9  Eliz.  it  was  doubted 
whether,  if  a  remainder  for  years  were  limited  after 

3    D    8 


404 


1  Mod.  111. 


Lit.  S  649. 
1  Rep.  135  b. 


Herbert  v. 
Binion, 
1  Roll.  R.  223. 
Poph.  100. 
Barton  v.  Le- 
ver, infra,  c.  8« 


Infra,  ^  45. 


2Roll.Ab.394< 


2  Atk.  201. 
Fearne's  Op. 
442. 


Title  XXXVI.     Recovery.     Ch.  vii.  §  34—37. 

an  estate  tail,  it  could  be  barred  by  a  recovery  suf- 
fered of  the  estate  tail ;  because  the  lease  for  years 
being  only  a  chattel,  no  recompense  in  value  could  go 
to  it ;  but  it  was  now  universally  allowed,  that  such  a 
lease  was  barred  by  a  recovery. 

34.  If  lands  be  given  in  tail,  determinable  on  the 
donor's  payment  of  1,000/.  with  a  remainder  over; 
and  before  the  day  of  payment  the  tenant  in  tail  suf- 
fers a  common  recovery;  the  right  of  the  donor  to 
the  1,000/.  and  also  the  remainder  over,  will  be  well 
barred. 

35.  If  a  tenant  in  tail  is  disseised,  and  releases  to 
the  disseisor,  the  estate  tail  is  in  abeyance;  yet  the 
tenant  in  tail  may  suffer  a  common  recovery ;  M^hich 
will  bar  the  estate  tail,  the  remainders,  and  the  re- 
version. 

36.  If  a  tenant  in  tail  levies  a  fine  with  proclama- 
tions, and  afterwards  suffers  a  common  recovery ; 
although  the  estate  tail  was  destroyed  by  the  fine, 
yet  still  the  recovery  will  bar  the  remainders  and 
reversion  depending  on  the  estate  tail.  The  reason 
usually  given  for  this  determination  is,  that  when  the 
tenant  in  tail  is  vouched,  and  comes  in  upon  the 
voucher,  he  comes  in  of  all  the  estates  that  were  ever 
in  him;  and  as  the  estate  tail  was  once  in  him,  it  is 
therefore  barred.  Serjeant  Roll  says,  the  reason  of 
the  determination  is,  because  a  common  recovery  is 
a  common  assurance.  It  has  also  been  said  that  the 
tenant  in  tail,  after  levying  a  fine,  has  still  a  scintilla 

juris  in  him,  which  enables  him  to  bar  the  remainders. 

37.  In  the  case  of  a  tenant  in  tail  levying  a  fine, 
and  then  dying,  leaving  issue ;  it  is  generally  under- 
stood that  such  issue  can,  by  suffering  a  common  re- 
covery, bar  the  remainders  and  reversion  depending 
on  the  estate  tail.  No  case  of  this  kind  has  however, 
I  believe,  ever  been  judicially  determined  ;  but  it  is 
presumed  that  if  such  a  case  now  arose,  the  Judges 
would  determine,  that  the  remainders  depending  on 
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such  an  estate  might  be  barred  by  a  common  re- 
covery, in  which  the  issue  in  tail  was  vouched;  for 
otherwise  such  remainders  and  reversion  must  con- 
tinue to  subsist  as  a  future  estate  or  interest,  to  take 
effect  in  possession  upon  the  remote  event  of  a  general 
failure  of  issue  of  the  tenant  in  tail ;  incapable  of  being 
barred  or  destroyed  by  any  means  whatever;  this 
would  be  a  perpetuity  to  a  greater  degree  than  what 
is  allowed  by  our  law,  or  should  be  permitted  in  any 
commercial  country. 

It  may  also  be  observed,  that  if  a  tenant  in  tail, 
after  levying  a  fine,  has  still  in  him  a  scintilla  juris, 
sufficient  to  enable  him  to  suffer  a  common  recovery, 
that  scintilla  juris  will  descend  to  the  issue  in  tail, 
and  therefore  they  will  be  as  well  enabled  to  suffer  a 
common  recovery  as  their  ancestor  was. 

38.  It  has  been  determined  that  if  a  tenant  in  tail  2R0U.Ab.394. 
be  attainted  of  treason,  and  afterwards  suffers  a  com-  iKeb.so.m 
mon  recovery,    it   will  not   bar  the  remainders,   or 

■  reversion  ;  because  a  person  attainted  is  not  capable 
of  taking  any  thing  but  for  the  benefit  of  the  King ; 
and  consequently  the  recompense  in  value  must  go 
to  the  King ;  so  that  the  persons  in  remainder  and  the 
reversioner  can  have  no  benefit  from  it,  and  therefore 
are  not  barred.  Besides,  recoveries  being  common 
assurances,  the  recovery  of  a  person  attainted  must 
be  void,  in  the  same  manner  as  any  other  conveyance 
of  his  would  have  been. 

Mr.  Pigot,  however,  seems  to  have  thought  that  Pa.73. 
there  was  such  a  scintilla  juris  in  the  tenant  in  tail, 
after  an  attainder,  that  by  a  common  recovery  he 
might  bar  his  issue,  the  remainders  and  reversion ;  for 
if  the  King  should  pardon  the  party,  and  restore  the 
land,  he  might  bar  the  entail,  although  the  attainder 
remained  in  force. 

39.  An  equitable  or  trust  estate  tail,  and  all  equi- 
table remainders  expectant  thereon,  and  also  the 
equitable   reversion,   may   be  barred  by  a  common 
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recovery,  of  which  an  account  will  be  given  in  the  next 
chapter. 

40.  Estates  tail  of  the  gift  of  the  Crown  may  be 
barred  by  a  common  recovery,  unless  they  have  been 
given  as  a  reward  for  services  ;  but  it  appears  doubt- 
ful whether  a  reversion  in  the  Crown,  expectant  upon 
the  determination  of  an  estate  tail,  is  barred  by  a 
common  recovery. 

41.  We  have  seen  that  a  common  recovery  may  be 
suffered  of  a  rent-charge  issuing  out  of  land,  and  if 
such  a  rent  be  granted  in  tail,  with  a  remainder  over, 
a  recovery  suffered  by  the  tenant  in  tail  will  bar  the 
entail,  and  also  the  remainder. 

42.  Thus,  where  a  person  devised  a  rent  of  £50 
per  annum,  to  be  issuing  out  of  land,  to  his  son  and 
his  heirs ;  and  if  the  said  son  should  die  without  heirs 
male  of  his  body,  then  he  devised  it  over.  The  son 
suffered  a  common  recovery  of  this  rent,  and  died 
without  issue  male. 

Lord  Ch.  J.  Bridgman  and  all  the  other  judges  of 
the  Court  of  C.  P.  were  of  opinion,  that  the  recovery 
was  good,  and  the  remainder  well  barred.  This  judg- 
ment was  affirmed  in  the  Court  of  K.  B. 

43.  A  distinction  has,  however,  been  established 
between  a  grant  of  a  rent-charge  in  tail,  with  a  re- 
mainder over  of  the  same  rent-charge  in  fee,  and  a 
grant  of  a  rent-charge  in  tail,  without  any  subsequent 
limitation  of  it  in  fee :  in  the  first  case,  the  tenant  in 
tail  acquires  an  estate  in  fee  simple  in  the  rent- charge, 
by  the  operation  of  the  common  recovery ;  but  in  the 
second,  he  only  acquires  a  base  fee,  determinable  on 
his  decease  and  failure  of  issue. 

44.  It  has  been  stated  that  a  common  recovery 
may  be  suffered  with  single,  double,  or  treble  voucher; 
and  Pigot,  p.  108.  says,  if  a  recovery  is  suffered  with- 
out any  voucher,  as  if  judgment  is  given  upon  default, 
confession,  or  nient  dedirc  of  the  tenant,  it  does  not 
bind  the  issue  in  tail ;  because  they  have  no  recom- 
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pense,  and  are  not  estopped  by  their  father's  judg- 
ment, as  they  claim  paramount  the  estoppel,  pei^  fur- 
mam  doni ;  and  therefore  they  may  falsify  such  a  re- 
covery. 

45.  A  recovery  with  single  voucher,  that  is,  where 
the  prcEcipe  is  brought  against  the  tenant  in  tail  him- 
self, who  immediately    vouches    over   the  common 
vouchee,  is   a  good  bar  to  the    estate  whereof  the 
tenant  in  tail  is  in  possession  at  the  time  of  the  re- 
covery, but  is  no  bar  to  any  other  estate.     A  reco-  Moor,  256. 
very  with  double  voucher,  that  is,  where  the  tenant  Reco^''i9'30. 
in  tail  is  vouched,  and  vouches  over   the   common 
vouchee,  is  a  good  bar,  not  only  to  the  estate  where- 
of he  is  then  in  possession,   but  also   to  all   other 
estates  in  the  land  to  which  he  has  any  right,  al- 
though such  estates  be  divested  out  of  him  and  dis-  ^ 
continued.     A  recovery  with  treble  voucher  is  used 

to  make  a  perpetual  bar  of  the  estate  whereof  the 
tenant  to  the  prcecipe  was  seised,  and  also  of  every 
estate  of  inheritance  which  has  ever  been  in  the  first 
or  second  vouchee,  or  their  ancestors  ;  and  also  of  all 
remainders  and  reversions  depending  on  those  estates, 
and  all  charges  and  incumbrances  derived  out  of  those 
remainders  and  reversions. 

46.  The  reason  of  the  difference  between  a  reco-  PJgot,i09. 

114. 

very  with  single  and  a  recovery  with  double  voucher 
is,  that  in  a  recovery  with  single  voucher,  if  the 
tenant  is  not  seised  of  the  estate  tail  at  the  time, 
the  issue  in  tail  may,  after  the  death  of  the  ancestor, 
plead  7iient  tenant  tempore  hrevis,  nee  unqiiam  postea, 
and  by  that  means  avoid  the  recovery ;  for  the  tenant 
in  tail  not  being  seised  of  the  estate  tail  at  the  time 
of  the  recovery,  the  recompense  in  value  can  only 
go  in  lieu  of  the  estate  whereof  he  was  then  seised, 
and  not  in  lieu  of  the  estate  tail ;  so  that  as  to  the 
issue  in  tail,  it  only  operates  as  a  recovery  on  a  false 
title,  which  never  bound  them,  because  they  could 
have  no  recompense  in  value :  but  where  the  tenant 


408  Title  XXXVI.     Recoven/.     Ch.  vii.  §  47—50. 

in  tail  comes  in  upon  the  voucher  of  the  tenant  to 
the  pnccipc,  without  demanding  the  lien  or  counter- 
pleading the  warranty,  he  then  comes  in,  in  privity, 
of  all  the  ^  estates  he  ever  had,  though  the  precedent 
estate,  on  which  the  voucher  depends,  is  divested, 
discontinued,  and  turned  to  a  right,  and  the  recom- 
pense in  value  which  he  has,  or  possibly  may  have, 
bars  the  issue  in  tail. 

47.  If  therefore  a  tenant  in  tail  be  disseised,  or  dis- 
continue the  estate  tail,  by  fine  or  feoffment,  and  takes 
back  an  estate  to  himself  in  fee  or  in  tail,  and  then 
suffers  a  common  recovery  with  single  voucher,  it  will 
not  bar  the  estate  tail. 

Ante,  §7.  48.  Thus,  in  Taltarum's  case,  it  was  resolved,  that 

the  issue  in  tail  was  not  barred  by  the  recovery  of  his 
ancestor,  because  it  was  only  with  single  voucher, 
and  the  tenant  in  tail  was  not  actually  seised  of  the 
estate  tail  at  the  time  of  the  recovery. 

Lincoln  College      49^  go  if  there  bc  tenant  for  life,  remainder  in  tail 

case,  3  Rep.  58.  '         .  , 

to  another  person,  and  a  stranger  disseises  the  tenant 
for  life,  and  then  enfeoffs  the  person  in  remainder, 
against  whom  a  lircecipc  is  brought,  and  he  suffers  a 
common  recovery,  this  will  not  bind  the  remainder 
in  tail,  because  the  tenant  in  tail  was  not  seised 
thereof  at  the  time  when  the  recovery  was  suffered, 
but  had  only  a  right  thereto ;  and  so  the  recompense 
in  value  could  not  extend  to  it. 
Peck  V.Chan-        50.  Where  a  woman,  who  was  tenant  for  life,  mar- 

neljCro.  Eliz.        -ii  •      ^  •  •■>  ■,       ^  ..,. 

827.  ried  the  remainder-man  in  tail,  and  they  joined  in 

levying  a  fine,  sur  done,  grant,  and  render,  whereby 
the  lands  were  rendered  to  the  woman  for  life,  with 
remainder  to  the  husband  and  his  heirs ;  afterwards 
the  husband  and  wife  suffered  a  common  recovery, 
with  single  voucher,  to  the  use  of  the  husband  and  his 
heirs.  It  was  resolved  that  this  recovery  was  no  bar, 
because  the  person  who  suffered  the  common  recovery 
was  not  seised  of  the  estate  tail  at  the  time,  but  of  an 
estate  in  fee,  which  he  had  taken  back  by  the  fine ; 
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so  that  the  recompense  in  value  went  to  the  new 
estate  in  fee,  and  not  to  the  old  estate  tail. 

51.  In  the  same  manner,  where  tenant  in  tail,  with  Freshwater  v. 

.  RoiSjYelv.  51. 

remamder  over,  covenanted  to  stand  seised  to  the  use 
of  himself  and  his  heirs,  until  the  marriage  of  his  son, 
then  to  the  use  of  himself  for  life,  remainder  to  the 
use  of  his  son  and  the  heirs  of  his  body ;  then  suffered 
a  common  recovery  with  single  voucher,  and  died 
without  issue.  It  was  adjudged,  that  the  recovery 
did  not  bar  the  remainder  expectant  on  the  estate 
tail,  because  the  covenant  to  stand  seised  had  changed 
the  estate  tail  into  an  estate  in  fee ;  so  that  the  person 
who  suffered  the  recovery  was  not  seised  of  the  estate 
tail  at  the  time. 

52.  Where  a  person  is  tenant  for  life,  with  an  in- 
tervening estate  of  freehold  to  trustees,  for  preserving 
contingent  remainders  to  his  sons  and  daughters,  and 
an  unexecuted  remainder  in  tail  to  himself,  remainder 
over ;  a  recovery  with  single  voucher  will  not  bar  the 
remainders. 

53.  Thus,  where  Charles  Meredyth,  beinsf  seised  in  Meredyth  v. 

'  .7        '  O  Leslie,  6  Brown 

fee  of  the  lands  in  question,  and  having  one  son.  Pari.  ca.  338.J 
Henry,  by  a  former  wife,  previous  to  his  marriage 
with  his  second  wife  Judith  Savage,  by  articles  in 
consideration  of  the  then  intended  marriage,  which 
soon  after  took  effect,  and  of  1,000/.  marriage  por- 
tion, and  of  his  natural  affection  for  his  son  Henry, 
covenanted  to  stand  seised  of  the  said  premises,  to  the 
use  of  himself  for  life,  and  after  his  decease  to  the  use 
of  Judith  for  her  life,  and  after  her  decease  to  the 
use  of  his  son  Henry  for  life,  remainder  to  trustees 
to  support  contingent  remainders,  remainder  to  the 
first  and  other  sons  of  Henry  in  tail  male,  remainder 
to  his  daughters  in  tail,  remainder  to  the  heirs  of  the 
body  of  Henry,  remainder  over.  By  indenture  tri- 
partite, between  the  said  Charles  Meredyth,  and  Henry 
Meredyth,  his  eldest  son  and  heir  apparent,  of  the 
first  part;  Philip  Savage  and  Henry  Luther,  of  the 
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second  part ;  and  H.  Wybrants,  of  the  third  part;  it 
was  witnessed,  that  in  performance  of  the  said  articles 
they  the  said  Charles  and  Henry  covenanted,  that 
Charles,  and  Judith  his  wife,  and  Henry,  would,  be- 
fore the  end  of  Michaelmas  term  then  next,  levy  a 
fine  and  suffer  a  recovery  of  the  lands  comprised  in 
the  said  articles,  to  the  use  of  Charles  Meredyth  for 
life,  and  after  his  decease,  then  as  to  a  certain  part  of 
the  said  lands  to  Judith  Meredyth  for  life,  for  her 
jointure,  remainder,  after  the  death  of  Charles  and 
Judith,  to  Henry  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  first 
and  other  sons  of  Henry  in  tail  male,  remainder  to  his 
daughters  in  tail,  remainder  to  the  heirs  of  the  body  of 
Henry,  remainder  over.  After  the  death  of  Charles 
Meredyth,  his  son  Henry  entered  upon  the  lands  com- 
prised in  the  articles  and  settlement,  and  suffered  a 
recovery  with  single  voucher,  the  writ  of  entry  being 
brought  against  himself  as  tenant  of  the  freehold,  who 
vouched  over  the  common  vouchee.  One  of  the 
questions  in  this  case  was.  Whether  this  recovery  suf- 
fered by  Henry  barred  ^the  estate  tail  of  Henry,  and 
the  remainders  over  ?  The  House  of  Lords  directed 
the  Judges  to  deliver  their  opinion  upon  the  following 
question :  **  A.  tenant  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  his 
first  and  every  other  son  in  tail  male,  remainder  to 
his  daughters  in  tail  general,  remainder  to  the  heirs 
of  his  body,  with  remainders  over.  A.  suffers  a  re- 
covery with  single  voucher,  being  himself  tenant  to 
the  writ.  Whether  this  recovery  is  good  to  bar  the 
remainders  expectant  upon  the  estate  tail  of  A.  ?" 
Whereupon  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  having  conferred  with  the  Judges 
present,  delivered  their  unanimous  opinion.  That  the 
recovery  with  single  voucher  did  not  bar  the  re- 
mainders over.  And  the  House  of  Lords  decreed  ac- 
cordingly. 
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54.  In  the  preceding  cases,  if  the  recoveries  had  been  Sheffield  v. 
suffered  with  double  voucher,  they  would  have  been  Rep^iis. 
a  good  bar ;  because,  as  the  tenant  in  tail  would  then  ^''°°''  ^^^" 
have  come  in  upon  the  voucher,  he  would  have  been 
barred  of  all  the  estates  and  interests  which  were  ever 
in  him. 

^5.  We  have  before  seen,  that  where  an  estate  is  Ante.  §27,  e. 
given  to  a  husband  and  wife,  and  the  heirs  of  their 
bodies,  with  a  remainder  to  the  husband  in  tail,  a  re- 
covery suffered  by  the  husband  alone  will  not  bar  his 
remainder ;  because,  there  being  no  moieties  between 
husband  and  wife,  the  husband  is  not  seised  of  the 
estate  tail  during  the  life  of  his  wife.  But  if,  in  a 
case  of  this  kind,  the  husband  suffers  a  recovery  with 
double  voucher,  it  will  be  a  good  bar  of  the  hus- 
band's remainder;  because  when  he  comes  in  as  a 
vouchee,  he  comes  in  of  all  the  estates  that  are  in 
him. 

56.  Thus,  where  A.  and  his  wife  were  seised  of  the  Cuppiedike's 
manor  of  B.  to  them  and  the  heirs  male  of  the  body  "^^''^  ^^'^' 
of  the  said  A.     The  husband  levied  a  fine,  and  a  writ 

of  entry  was  brought  against  the  cognizee  of  the  fine, 
Avho  vouched  the  husband,  and  he  vouched  over  the 
common  vouchee,  and  judgment  was  given  in  the 
usual  manner.  The  question  was.  Whether  the  re- 
mainder was  well  barred  by  this  recovery,  the  wife  not 
being  vouched  ?  And  it  was  resolved,  that  the  re- 
covery should  bar  the  remainder  ;  for  although  the 
husband  alone  was  vouched,  and  not  his  wife,  who 
had  a  joint  estate  with  him,  yet  the  husband  coming 
in  as  a  vouchee,  the  recovery  barred  all  the  estates 
which  were  ever  in  him. 

57.  So,  where  A.  was  seised  of  a  manor  to  him  and  Fitzwuiiam's 
his  wife,  and  to  the  heirs  male  of  the  body  of  the  "^^'     ^^'  "' 
husband.     A.   bargained  and  sold    the   manor  to   a 
stranger,  who  suffered  a  common  recovery,  in  which 

A.  was  vouched,  who  vouched  over  the  common 
vouchee.    It  was  adjudged,  that  although  A.  alone 
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was  vouched,  and  not  his  wife,  yet  that  the  estate  tail 
was  barred,  for  the  reasons  given  in  the  last  case. 
Haiietv.  58.  In  the  same  manner  where  A.,  who  was  seised 

2  Lev"i^7.  in  fee  of  the  lands  in  question,  upon  the  marriage  of  his 
son  D.  covenanted  to  stand  seised,  to  the  use  of  him- 
self for  life,  remainder  to  the  said  D.  and  his  wife,  and 
the  heirs  male  of  their  bodies,  remainder  to  D.  and  the 
heirs  male  of  his  body,  with  several  remainders  over. 
A.  died,  and  D.  suffered  a  common  recovery  with 
double  voucher,  in  which  he  alone  was  vouched, 
and  vouched  over  the  common  vouchee  :  the  wife 
died,  and  afterwards  D.  died  without  issue.  It  was 
agreed,  i.  That  this  settlement  being  made  before  mar- 
riage, when  the  husband  and  wife  took  by  moieties, 
and  not  by  entireties,  the  husband  had  an  absolute 
power  over  his  own  moiety,  and  therefore,  as  to  the 
husband's  moiety,  the  recovery  was  a  good  bar  :  in 
which  this  case  differs  from  that  of  Owen  v.  Morgan, 
where  the  settlement  being  made  after  the  marriage, 
the  husband  and  wife  took  by  entireties,  ii.  That 
this  recovery  was  no  bar  to  the  moiety  of  the  wife, 
because  she  was  not  vouched,  ui.  That  the  estate 
tail,  which  was  limited  to  D.  and  his  wife  and  the 
heirs  male  of  their  bodies,  being  determined,  the  re- 
mainder to  D.  in  tail  male  general,  and  all  the  other 
remainders  depending  thereon,  were  absolutely  barred 
by  the  recovery  ;  for  when  D.  was  vouched,  and 
vouched  over,  he  came  in  of  all  the  estates  he  had, 
and  consequently  the  remainder  in  tail  male  to  him- 
self, and  all  the  remainders  depending  on  it,  were  well 
barred. 
Moody  V.  59.  Edward  Moody,  tenant  in  tail  under  his  father's 

Moody,  Anib.  -ii  •    i  •  •      i  •         r  i   •  i /- 

R.  CA'j.  Will,  With  a  contingent  remamder  in  lee  to  himseli, 

being  about  to  marry,  in  1709  conveyed,  by  way  of 
immediate  use,  to  the  use  of  himself  and  his  intended 
wife  for  their  lives,  with  remainder  to  the  heirs  of  their 
bodies,  remainder  to  himself  and  his  wife  in  fee. 
Edward  Moody  afterwards  made  his  will,  and  devised 
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part  of  his  estate,  of  which  he  had  suffered  a  recovery, 
to  his  younger  son,  after  the  death  of  his  wife.  The 
wife  died,  and  the  eldest  son  set  up  a  title  to  the  estate. 
The  bill  was  brought  by  the  younger  son.  It  was 
argued  for  the  plaintiff,  that  the  conveyance  being 
before  marriage,  the  husband  and  wife  were  entitled 
in  moieties,  and  in  that  respect  differed  from  the  case 
of  a  conveyance  to  husband  and  wife  after  the  marriage ; 
and  that  the  recovery  in  which  only  the  husband  was 
vouched  barred  a  moiety  of  the  estate.  This  was  said 
to  be  doubted  in  Cuppledike's  case,  but  was  settled  Ante,  §5C. 
in  Hallet  and  Saunders. — It  was  argued  for  the  de- 
fendant, I.  That  there  being  a  covenant  in  the  settle- 
ment to  do  all  further  acts  by  fine,  recovery,  &c., 
the  recovery  suffered  by  Edward  Moody  was  to  be 
considered  as  an  act  done,  not  in  destruction,  but  in 
confirmation  of  the  settlement,  ii.  That  the  husband 
and  wife  were  seised  of  an  entire  estate,  which,  accord- 
ing to  Lord  Coke,  is  inseparable ;  and  therefore  the 
recovery,  in  which  the  husband  alone  was  vouched, 
was  void  in  toto.  In  reply  it  was  said,  as  to  the  first 
question,  that  Edward  Moody  being  seised  of  two 
estates  tail,  the  recovery  barred  both,  and  as  to  the 
second,  the  distinction  was  relied  on  between  a  joint 
estate  given  to  the  husband  and  wife  before  marriage, 
and  a  joint  estate  given  to  them  after  marriage  ;  the 
former  is  severable,  the  latter  not.  Lord  Camden 
(Chancellor),  after  taking  time,  from  the  24th  January 
to  the  30th  May,  for  consideration,  gave  his  opinion, 
I.  That  the  recovery  was  a  confirmation  of  the  settle- 
ment and  not  a  destruction  of  it,  being  to  be  considered 
as  a  bar  of  the  old  entail  only.  This  was  a  slight 
question,  and  deserved  little  notice :  where  tenant  in 
tail  is  vouched,  he  comes  in  of  every  estate  he  has  : 
if  it  had  been  his  intention  only  to  have  barred  the 
old  entail,  he  would  have  declared  so.  2d  question, 
which  is  the  only  one  that  deserves  serious  considera- 
tion, is  as  to  the  operation  of  the  recovery.  In  general, 
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a  fine  or  recovery  by  one  joint  tenant  only,  severs  the 
joint  tenancy,  and  operates  on  a  moiety.  Co.  Lit. 
187.  makes  the  distinction  between  a  joint  estate  given 
to  the  husband  and  wife  during  the  marriage,  and  a 
joint  estate  to  them  before  marriage.  In  the  former 
case  their  interest  is  not  severable,  in  the  latter  case 
they  take  in  moieties.  The  doubt  in  Cuppledike's 
case  arose  on  a  joint  estate  during  marriage ;  and 
1  Leon.  270.  is  mistaken  as  to  Lord  Coke's  doubt,  for  the 
case  of  a  joint  estate  before  marriage  is  not  mentioned 
in  Cuppledike's  case.  The  question  seems  to  have 
been  determined  in  Simmond's  case,  Moore  92  ;  the 
only  doubt  is,  whether  the  husband  and  wife  can  hold 
moieties;  and  in  that  case  all  the  judges  held,  there 
were  several  estates  tail  between  husband  and  wife. 
It  follows  that  the  recovery  in  this  case  is  a  severance 
of  the  joint  estate,  and  passes  a  moiety. 
The  power  of       GO.  The  powcr  of  suffering-  a  common  recovery  is 

suffering  a  re-  ^  .     .  ...  .        . 

covery  cannot  ouc  of  tliosc  privilcges  wliicli  is  inseparably  incident 
1  Inst.  22.i.  to  an  estate  tail.  It  is  a  potestas  alicuamU,  M^hich  is 
1  Burr.  R.  81.  ^^^  prohibited  by  the  statute  De  Donis,  and  therefore 
cannot  be  restrained  by  any  condition,  limitation, 
proviso,  or  covenant  whatever. 
Corbet's  case,  CI .  Thus,  whcrc  C.  Corbct  covenanted  to  stand 
Miidmay'scase,  sciscd  of  lauds  to  tlic  usc  of  himsclf  for  Hfc,  remainder 
to  the  use  of  R.  and  the  heirs  male  of  his  body,  with 
divers  remainders  over.  Provided  that  if  R.  or  any 
of  the  heirs  male  of  his  body  should  attempt  or  pro- 
cure any  act,  or  thing,  by  which  any  estate  tail  so 
limited  should  be  undone,  barred,  or  determined,  that 
then  the  uses  and  estates  to  him  limited,  who  should 
so  do,  &c.  should  cease,  only  in  respect  to  such  person 
so  attempting,  in  the  same  manner  as  if  such  person 
so  attempting,  &c.  were  naturally  dead  ;  and  that  then 
immediately  in  all  such  cases,  the  uses  of  such  lands 
should  be  to  such  persons,  for  such  and  the  like  estate, 
and  in  the  same  manner  and  form,  and  with  such  re- 
mainders over,  and  under  such  limitations  and  restric- 


G  Rep.  40. 
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tions,  &c.  as  if  such  persons  so  attempting,  &;c.  were 
naturally  dead.  Afterwards  Corbet  died,  and  R.  the 
first  tenant  in  tail  suffered  a  common  recovery  to  his 
own  use.  The  person  next  in  remainder  entered  ;  and 
upon  the  question,  whether  such  entry  was  lawful  or 
not,  the  Court  of  Common  Pleas  unanimously  agreed, 
that  this  proviso  to  cease  an  estate  limited  to  one,  and 
the  heirs  male  of  his  body,  as  if  the  tenant  in  tail 
were  dead,  was  repugnant,  impossible,  and  against 
law.  For  the  death  of  tenant  in  tail  was  not  a  cesser 
of  the  estate  tail,  but  the  death  of  tenant  in  tail,  without 
issue  of  his  body,  was  the  determination  thereof. 

62.  So  where  lands  were  devised  to  several  dauoh-  Mary  Poning- 

.,..,.,  .  ton's  case, 

ters  successively  m  tail,  with  a  proviso,  that  if  any  of  lo  Rep.  37. 
them  should  conclude  and  agree  to  or  for  the  doing  or 
execution  of  any  act,  &c.  whereby  the  lands  entailed, 
&c.  or  any  estate  or  remainder  thereof  should  by  any 
way  or  means  be  discontinued  or  aliened,  or  should 
do  any  act  or  thing  whereby  the  lands  might  not  de- 
scend, remain  or  come  as  limited  by  the  will,  that  then 
the  person  so  concluding  and  agreeing  to  or  for  the  ' 
doing  and  execution  of  any  such  act,  &c.  should  im- 
mediately after  such  conclusion  and  agreement,  &c 
lose  and  forfeit  such  estate  and  benefit  as  she  and  they 
might  claim,  in  such  manner  as  if  she  or  they  had  never 
been  named  in  the  will,  and  thenceforth  the  estate  and 
estates  limited  to  her  or  them  should  utterly  cease, 
as  fully  to  all  intents  and  purposes  as  if  she  or  they  were 
dead^  without  heirs  of  their  bodies.  The  first  tenant  in 
tail  concluded,  and  agreed  to  suff'er  a  common  reco- 
very, and  suffered  one  accordingly ;  the  next  in  re- 
mainder claimed  the  estate  as  forfeited ;  and  contended, 
that  if  the  donor  could  not  restrain  the  recovery  after 
it  was  suffered,  because  thereby  the  remainder  was 
barred,  yet  he  might  restrain  the  conclusion  and 
agreement  to  suffer  it,  to  prevent  the  bar  by  the  re- 
covery. But  it  was  adjudged,  that  tenant  in  tail 
cannot  be  restrained  by  any  condition  or  limitation 
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from  suffering  a  recovery  ;  and  that  it  was  absurd  to 
say  that  the  recovery  itself  cannot  be  prohibited  by 
any  condition  or  limitation,  and  yet  that  the  conclusion 
or  agreement  to  suffer  it  may  be  prohibited ;  and  it 
was  also  laid  down  in  the  arguments  in  the  same  case, 
that  the  levying  a  fine  within  statute  4  Hen.  VII. 
c.  24.  and  32  Hen.  VIII.  c.  36.  to  bar  the  issue,  was 
of  the  number  of  those  incidents  to  an  estate  tail  which 
could  not  be  restrained  by  condition. 

63.  Althouoh  a  condition  that  tenant  in  tail  shall 
not  suffer  a  recovery  is  void,  yet  it  appears  to  have 
been  held  by  Lord  Cowper,  that  a  covenant  not  to 
suffer  a  common  recovery  will  bind  the  assets  of  the 
covenantor. 
Coiiinsv.  64.  Thus,  where  a  person,  in  consideration  of  mar- 

1  p"wms.io4.  riage,  settled  lands  upon  himself  for  life,  remainder  to 

2  vern.  (J35.     j^-^  jj^^gj^(jg(^[  ^vifc  for  life,  rcmaidcr  to  the  heirs  of  his 

body  on  his  wife  to  be  begotten,  remainder  to  his  own 
right  heirs,  and  covenanted  with  the  trustees,  that  he 
would  not  sufter  any  recovery  to  bar  the  limitations 
in  the  settlement.  The  husband  suffered  a  recovery 
of  these  lands  to  the  use  of  himself  and  his  heirs.  The 
Vide2Venion,  i^ord  Chancellor  was  of  opinion,  that  the  covenant  did 

233. 251.  1^1  -r. 

King  V.  not  bind  the  land  so  as  to  defeat  the  recovery.     But 

tiras^'c  9       ^^  being  pressed,  that  they  might  be  at  liberty  to  sue 

^  2y.  the  executor,  and  recover  out  of  the  personal  assets, 

an  issue  was  directed  to  try  what  the  wife  and  the 

issue  of  the  marriage  were  damnified  by  the  breach  of 

this  covenant. 

An  heir  in  tail        65.  Whcrc  au  hcir  in  tail  is  disinherited  by  a  com- 

speTt  mie '""    T\\o\\  rccovcry,  and  seeks  for  relief  in  a  court  of  equity, 

2"!^wts*.  177.  the  recovery,  together  with  the  deeds  for  making  a 

ijcttison  V.        tenant  to  the  nrcpcipe,  will  be  directed  to  be  brought 

Farringdon,  -*  ^ 

3i'.Wms.3C3.  bcforc  a  Master,  that  the  person  thus  barred  may  have 
an  opportunity  of  inspecting  them,  and  of  seeing 
whether  any  thing  can  be  discovered  for  his  advantage. 
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CHAP.  VIII. 


Effect  of  a  Recovery  in  barring  particular  Persons y 
Estates,  and  Interests. 


2.  Parties. 

3.  Married  Women: 
9.  Trust  Estates. 

21.  Powers  Appendant   and   in 
Gross. 


24.  But  not  Poivers  Collateral. 

25,  Conditions   and    Conditional 

Limitations. 
23.  Co7itingent  Remainders. 
35.  Writsof  Error  to  reverse  Fines, 


Section  1. 


A  COMMON"  recovery  differs  very  much  in  its  operation 
from  a  fine,  for  it  has  not  the  effect  of  establishing  an 
undoubted  title  after  a  certain  number  of  years.  A 
fine  was  originally  introduced  into  our  law  as  a  public 
and  solemn  mode  of  alienation,  and  its  force  and  effect 
in  barring  entails  arose  from  two  statutes,  made  some 
centuries  after.  A  common  recovery  was  first  intro- 
duced, for  the  purpose  of  barring  entails  only,  and 
therefore  has  not  so  extensive  and  powerful  an  effect 
as  a  fine.  But  in  consequence  of  the  principle,  that 
the  recoveror  acquires  a  new  estate  in  fee  simple,  it 
follows  that  a  common  recovery  has  several  other 
effects,  besides  that  of  barring  entails. 

2.  All  those  who   are  parties  to   a  recovery  are  Parties, 
bound  by  it,  because,  being  a  matter  of  record,  they 

are  estopped  from  averring  any  thing  against  it ;  ex-  infra,  c.  9. 
cept  in  the  case  of  infants,  and  in  that  only  where  the  Ante,  c.  5. 
recovery  is  reversed  in  the  minority  of  the  infant. 

3.  Where  a  married  woman  joins  with   her  hus-  Married  women 

t  -,     ■  nr      '  n    ^  Tit.  35.  c.  10. 

band  in  suftermg  a  common  recovery  or  her  own 
estate,  she  will  be  bound  by  it  as  effectually,  and  for 
the  same  reason,  as  if  she  had  joined  with  him  in  levy- 
mg  a  fine. 


VOL,  v. 


2  E 
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inciedon  v.  4.  Thus  it  was  held  by  Lord  Ilardwicke,  that  where 

Northcote,  .  ,         •  i  r  •       ^ 

■J,  Atk.  430.  a  married  woman,  having  the  trust  oi  a  term  in  her, 
joined  her  husband  in  suffering  a  common  recovery  of 
the  lands  out  of  which  the  term  was  created,  she  was 
thereby  barred  of  all  her  claim  to  it ;  for  she  came 
in  by  voucher,  in  privity  of  all  her  estate,  legal  and 
equitable. 

2.inst.347.  5.  By  the  statute  Westm.  2,  c.  4,  reciting,  that 
where  a  husband  was  impleaded  and  gave  up  the 
land  demanded  to  his  adversary  by  covin,  after  the 
death  of  the  husband,  the  Justices  should  award  the 
wife  her  dower  ;  but  that  where  the  land  was  lost  by 
default,  there  was  a  difference  of  opinion  :  it  was 
therefore  declared,  that  in  both  cases  the  widow 
should  be  heard,  and  if  it  was  alleged  against  her 
that  her  husband  lost  the  land  by  judgment,  and  it  was 
found  that  it  was  by  default,  then  that  the  tenant 
should  show  that  he  had  right,  and  if  he  could  show 
that  the  husband  had  no  right,  he  should  go  quit,  and 
the  wife  recover  nothing ;  but  if  he  could  not  show 
that,  the  wife  should  recover  her  dower. 

6.  It  follows  from  this  statute,  that  a  common  re- 
covery, suffered  by  a  husband  alone,  will  not  bar  his 
wife  of  dower ;  and  it  was  much  doubted  whether  a 
woman  was  barred  of  dower  by  joining  her  husband 
in  suffering  a  common  recovery ;  nor  was  the  point 
settled  till  the  reign  of  Queen  Elizabeth. 
Ante,  c.  7.  7,  Thus  in  the  case  of  Eare  v.  Snow,  it  was  said 

2  Rep.  74  a.  .  ' 

that  the  wife  was  named  in  the  prcrc//;e  only  to  be 
barred  of  her  dower ;  to  which  purpose  women  were 
named  in  common  recoveries  had  against  their  hus- 
bands ;  and  the  usage  in  this  case  was  to  be  regarded, 
for  in  such  cases  it  had  always  been  the  intent  of  the 
parties,  before  that  time,  that  the  wife  should  be  bar- 
red of  her  dower. 
Pa.  GG.  g,  Pigot  says  he  heard  some  learned  men  question 

this,  because  the  woman  has  then  no  estate  in  esse: 
but  the  same  might  be  said  against  a  tine,  and  the 
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common  recovery  estops  her  as  party,  and  disaffirms 
her  husband's  title  to  the  lands,  of  which  she  was 
dowable. 

9.  It  has  been  stated   that  a  trust  or    equitable  Trust  estates. 
estate  may  be  entailed  as  well  as  a  legal  one  ;  and  it 

has  been  long  settled  that  a  common  recovery  suffered 
by  a  cestui  que  trust  in  tail,  who  is  in  possession  under 
the  trustees,  will  effectually  bar  such  estate  tail,  and 
all  equitable  remainders,  and  the  equitable  reversion 
depending  thereon ;  although  there  be  no  legal  tenant 
to  the  prcecipe. 

10.  Sir  Francis  North  purchased  certain  lands  in  North v.cham- 

i  ^       pernoon,  2  Cha. 

Essex  from  R.  Allington,  who  was  cestui  que  trust  in  Ca.  63. 78. 
tail  of  them,  with  remainders  over,  and  had  suffered  ip.wms.9i. 
a  common  recovery  ;  but  there  was  no  legal  tenant  to 
the  prcecipe,  the  freehold  being  in  the  trustees,  who 
were  not  parties.  The  question  was,  whether  the 
remainders  expectant  on  the  estate  tail  were  barred 
by  this  recovery.  The  decree  was  in  these  words  : 
— *'  His  Lordship,  upon  long  debate  of  the  matter, 
on  hearing  what  was  alleged  by  the  counsel  on 
either  side  touching  the  same,  declared  that  he  was 
fully  satisfied  that  the  said  recovery  did  sufficiently 
bar  all  remainders  depending  upon  the  estate  tail  of 
R.  Allington,  who  suffered  the  same;  it  being  a 
general  rule,  that  any  legal  conveyance  or  assurance 
by  a  cestui  que  trust  shall  have  the  same  effect  and 
operation  upon  a  trust,  as  it  should  have  had  upon 
the  estate  in  law,  in  case  the  trustees  had  executed 
their  trust ;  otherwise  trustees,  by  refusing,  or  not 
being  able  to  execute  their  trust,  might  hinder  the 
tenant  in  tail  of  that  liberty  to  dispose  of  his  estate, 
and  bar  the  remainders,  which  the  law  gives  him  as 
incident  to  his  estate;  which  would  be  manifestly 
inconvenient,  and  tend  to  the  introduction  of  per- 
petuities." 

11.  In  recoveries  of  this  kind  there  must  be  an 
equitable  tenant  to  the  prcecipe;  that  is,   the  trust 

2  E  2 
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Fearne's  Opi- 
nions, 330. 
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estate  must  be  conveyed  to  a  third  person,  against 
whom  the  writ  must  be  brought,  in  the  same  manner 
as  in  recoveries  of  legal  estates. 

12.  If  there  be  a  cestui  que  trust  for  life,  before  the 
cestui  que  trust  in  tail ;  so  that  in  case  the  legal  estate 
had  been  conveyed  according  to  the  trusts,  the  tenant 
in  tail  could  not  bar  the  estate  tail  by  a  common  re- 
covery ;  there  the  cestui  que  trust  in  tail  cannot  bar  his 
estate  tail  by  a  recovery. 

13.  It  was  formerly  held  that  a  feme  covert  to 
whom  a  trust  estate  was  limited  for  life,  for  her  sepa- 
rate use,  could  not  make  a  good  equitable  tenant  to 
the  praecipe,  without  joining  with  her  husband  in  a 
fine.  But  in  a  modern  case,  where  an  estate  was  de- 
vised to  trustees  and  their  heirs,  in  trust  to  receive 
and  pay  over  the  rents  and  profits  to  a  married  wo- 
man for  life,  for  her  separate  use  ;  and  after  her  de- 
cease, to  convey  the  estate  to  her  daughters,  as 
tenants  in  common  in  tail ;  it  was  held  by  Lord  Al- 
vanley  that  the  wife  took  an  equitable  estate  for  life  ; 
and  that  a  conveyance  from  her  and  her  husband,  by 
lease  and  release,  was  sufficient  to  make  a  goo<;l  equi- 
table tenant  to  the  prcecipe. 

14.  Where  an  estate  is  conveyed  or  devised  to 
trustees  and  their  heirs,  upon  trust  to  pay  debts 
generally,  or  such  debts  as  are  specified,  and  after 
payment  of  such  debts,  or  when  such  debts  shall  be 
paid,  then  in  trust  for  A.  B.,  or  in  trust  to  convey 
such  parts  of  the  estate  as  shall  remain  unsold  to 
A.  B. ;  in  either  of  those  cases  A.  B.  has  a  trust 
estate  in  the  surplus  vested  in  him  immediately  upon 
the  execution  of  the  deed,  or  the  death  of  the  testa- 
tor, and  may  suffer  an  equitable  recovery  of  such 
estate.  > 

15.  This  point  was  lately  investigated  with  great 
learning  and  ability,  in  consequence  of  an  objection 
that  was  made  to  the  title  of  the  Marquis  of  Bath  to 
an  estate,  upon  the  following  case  : 
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Bv  a  settlement  previous  to  the  marriasre  of  Lord  vide  Coiiecta- 

•J  i^  ,  '~  nea  Jundica, 

Bath  (then  Lord  Weymouth)  certain  estates  were  con-  vol.  i.  p.  214. 
veyed  to  the  use  of  Lord  Bath  for  life,  remainder  to 
the  intent  that  Lady  Bath  should  receive  a  jointure, 
remainder  for  a  term  of  years,  to  raise  portions  for 
younger  children,  remainder  to  the  first  and  other 
sons  of  the  marriage.  The  estate  thus  settled  being 
subject  to  several  incumbrances,  other  estates  were 
limited  to  trustees  in  fee,  upon  trust  to  stand  seised 
thereof  as  a  collateral  security  to  protect  the  settled 
estates;  and  in  order  to  discharge  the  said  incum- 
brances it  was  declared,  that  the  trustees  should,  by 
mortgage  or  sale  of  the  estates  conveyed  to  them, 
raise  such  sums  of  money  as  should  be  necessary  to 
pay  off  the  incumbrances  ;  and  it  was  agreed,  that 
after  all  the  incumbrances  should  be  paid,  and  all  the 
other  trusts  should  be  performed,  the  trustees  should 
stand  seised  of  so  much  of  the  said  estates  as  should 
remain  unsold,  and  of  the  equity  of  redemption  of  so 
much  as  should  have  been  mortgaged,  upon  trust  to 
settle  and  convey  the  same  to  Lord  Bath  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male.  No 
sale  or  mortgage  was  ever  made  by  the  trustees,  nor 
were  any  of  the  incumbrances  paid  off"  until  1787, 
when  Lord  Bath  and  his  eldest  son  joined  in  a  re- 
covery of  the  estates  which  had  been  conveyed  to  the 
trustees.  The  validity  of  this  recovery  was  objected 
to,  because  it  was  suff"ered  before  the  debts  were  paid; 
and  the  objection  was  founded   on  a  dictum  of  Lord  2Atk.578. 

.  1  Ves.  144. 

Hardwicke  in  the  case  of  Bagshaw  v.  Spencer,  which 
was  a  devise  to  five  persons  and  their  heirs,  in  trust 
to  pay  debts,  and  then  as  to  one  moiety  to  the  use  of 
Benjamin  Bagshaw  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  heirs 
of  the  body  of  Benjamin  Bagshaw,  remainder  over. 
Benjamin  Bagshaw  suffered  a  recovery  before  the 
debts  were  paid ;  and  a  suit  in  Chancery  being  insti- 
tuted to  ascertain  what  estate  Benjamin  Bagshaw  took 
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by  this  devise,  Lord  Hardwicke  said,  that  the  devise 
to  Benjamin  Bagshaw  was  merely  a  trust  in  equity; 
for,  as  the  first  devise  was  to  the  trustees  and  their 
heirs,  it  carried  the  whole  fee  in  point  of  law ;  that  it 
could  not  be  construed  an  executory  devise  of  the 
legal  estate,  for  in  that  case  it  would  be  too  remote, 
being  given  after  all  debts  should  be   paid,   which 
might,  in  point  of  time,  exceed  a  life  or  lives  in  being, 
or  any  other  time  allowed  by  law.     After  which,  his 
Lordship  is  stated  to  have  said  these  words  :  "  That 
the  recovery  suffered  was  before  the  debts  were  paid, 
and,  consequently,  Bagshaw  could  not  make  a  good 
tenant  to  the  precipe  to  support  the  recovery."    Upon 
the  authority  of  this  passage  it  was  contended,  that 
whether  the  limitation  to  Lord  Bath  was  considered 
as  a  springing  or  shifting  use  at  law,  or  a  springing 
executory  trust,  it  was  not  barred  by  the  recovery 
suffered  by  Lord  Bath,  because,  at  the  time  of  suffer- 
ing the  recovery,  the  event  on  which  the  limitation 
was  to  take  effect,  namely,  the  discharge  of  the  debts, 
had  not  happened.     On  the  other  side  it  was  clearly 
laid  down  and  proved,  by  Sir  John  Scott,   now  Earl 
Eldon,  Mr.  Maddocks,  and  Mr.  Fearne,  that  the  limi- 
tation to  Lord  Bath  in  the  settlement,  gave  him  an 
immediate  vested  interest  in  the  surplus  of  the  estate 
after  payment  of  the  debts  ;  that  in  the  case  of  Bag- 
shaw and  Spencer,  both  the  Master  of  the  Rolls  and 
Lord  Hardwicke  agreed  that  the  devise  to  Benjamin 
Bagshaw  was  an  interest  actually  vested  in  him.     As 
to  the  idea  of  its  being  an  executory  devise  of  the 
legal  estate.  Lord  Hardwicke  said,  if  the  will  was  to 
be  construed  in  that  manner,  the  devise  would   be 
too  remote,  being  after  payment  of  debts ;  but  even 
admitting  it  to  be  a  good  executory  devise   of  the 
legal  estate  to  Benjamin  Bagshaw,  yet  it  did  not  vest 
in  him,  nor  could  his  devisee  claim  it,  because  the  re- 
covery ivas  suffered  before  the  debts  were  paid,  and  con- 
sequently whilst  the  fee  was  in  the  trustees,  so  that  he 
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could  7iot  make  a  good  tenant  to  the  praecipe.  The 
meaning  of  the  expression  of  Lord  Harwicke,  so 
much  relied  on,  was  therefore  no  more  than  this — 
that  a  person  to  whom  an  executory  devise  of  a  legal 
estate  is  made,  cannot  suffer  a  recovery  until  the 
event  on  which  the  executory  devise  is  directed  to 
take  effect,  has  happened. 

It  was   admitted  that  there  was  a  strict  analogy 
between  executory  devises  and  springing  executory 
trusts,  from  which  it  was  concluded,  that  if  a  devise 
of  an  estate  after  payment  of  debts  was  not  good  as 
an  executory  devise,  a  limitation  of  the  same  kind  in 
a  deed  would  be  void  as  a  future  executory  trust ; 
consequently  the  trust  created  in  Lord  Bath's  settle- 
ment, to  settle  the  estates  after  payment  of  the  debts, 
would  have  been  void  as  an  executory  use  or  trust, 
and  the  estate  must  have  resulted  to  Lord  Bath  and 
his  heirs,  who  was  the  original  owner  of  the  inherit- 
ance ;  from  whence  it  followed,  that  any  conveyance 
by  Lord  Bath  would  make  a  good  equitable  title,  sub- 
ject to  the  trust  for  payment  of  the  debts.     It  was 
lastly  said,  that  the  payment  of  debts  was  not  a  con- 
dition precedent,  which  must  be  performed  before  a 
subsequent  limitation  or  devise  could  take  effect,  but 
such  subsequent  limitation  or  devise  was  an  interest 
commencing  at  the  same  time,  and  concurrent  with 
the  limitation  or  devise  for  payment  of  debts;  and  the 
words  a/tei'  pai/iuent  of  debts,   or  tvhen  the  debts  shall 
he  paid,  only  denoted  the  order  or  course  in  which  the 
several  interests  should  take  place  in  point  of  actual 
possession  and  perception  of  the  profits,  without  pre- 
venting the  subsequent  estates,  whether  legal  or  equi- 
table, from  becoming  vested  in  interest,  at  the  same 
time  with  those  which  were  prior  to  them  in  point  of 
limitation. 

16.  It  was  determined  in  a  modern  case,  that  a  Pig«tv.  Wai- 

ler,  3  Ves.  Ju 

trust  estate  passed  by  the  deed,  to  make  a  tenant  to  98, 
the  pnecipe;  the  words  being  sufficiently  extensive 
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?^'^-for  that  purpose;  although  the  tenant  in  tail  did  not 

,       apprehend,  at  the  time,  that  the  estate  belonged  to 

him ;  and  that,  as  no  adverse  possession  was  shown, 

•9iii«(jo<ithe  rightful  owner  must  be  presumed  to  have  been 

.  '^';'^'  in  possession. 

RoLinsonv.  17.  Recovcries   of  this  kind   only  operate  on  the 

Cumming,  rY»  i  n      i 

Forrest.  u7.     trust  cstatc  whereoi  they  are  sutiered,  and  the  equi- 
table remainders  expectant  thereon,  but  do  not  affect 
any  legal  estate ;  so  that  a  legal  remainder  cannot  be 
barred  by  an  equitable  recovery. 
SaUinv.  18.  Thus,  wlicrc  John  Thornton,  being  seised  of 

citeTi  Brown's  thc  prcmiscs  for  life,  with  remainder  to  his  first  son 
"rAmb^RTp.  Thomas  in  tail  male,  remainder  to  his  second  son 
545.699.  James  in  tail  male,  forfeited  in  the  rebellion  in  1745. 
The  estate  for  life  being  put  up  for  sale  by  the  com- 
missioners, was  bought  by  Thomas  (the  tenant  in 
tail),  but  in  the  name  of  a  trustee.  Thomas,  thus 
having  the  equitable  estate  for  the  life  of  his  father, 
and  the  legal  estate  tail,  suffered  a  recovery,  and  soon 
after  died,  leaving  issue  a  daughter,  wife  to  the  plain- 
tiff. James,  the  second  son,  took  possession,  suffered 
a  recovery  (after  the  death  of  his  father  and  the 
trustee,  in  whom  his  estate  vested),  and  died,  leaving 
two  daughters,  the  defendants,  who  were  in  possession. 
The  bill  was  filed  by  Salvin,  in  right  of  his  wife,  for 
an  account  of  profits,  and  to  have  the  estate  delivered 
up.  Upon  the  hearing  at  the  Rolls,  his  Honour  or- 
dered the  bill  to  be  retained  for  a  year,  with  liberty  to 
try  the  validity  of  the  recovery  at  law.  But  it  was 
the  opinion  of  the  Court,  that  Thomas's  estate  for  life 
being  an  equitable  estate,  did  not  enable  him  to  suffer 
either  a  perfect  legal,  or  a  perfect  equitable  reco- 
very, and  therefore  the  recovery  suffered  operated 
nothing. 
Brydgesv.  19.  It  was  hcld  iu  a  modern  case,  that  where  an 

;i  Ve!!jun,       estate  was  devised  to  a  person  in  fee  simple,  upon 
^-°'  trust  for  several  persons  successively  in  tail,  remainder 

in  tail  to  the  devisee  in  trust,  such  remainder  might 
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be  barred  by  an  equitable  recovery  :  for  to  create  a  ^jSm/' 
merger  of  the  equitable  in  the  legal  estate,  by  their  laves.aas. 
union,  both  estates  must  be  co-extensive  and  com- 
mensurate ;  and  therefore  that  an  equitable  recovery  ^'°^";^'^^';^^j 
would  bar  an  equitable  remainder  in  tail,  in  the  per-  i  Turn.  26.* 
son  who  had  the  whole  legal  fee. 

20.  In  the  above  case  Lord  Alvanley  said,  that 
though  a  legal  remainder  could  not  be  affected  by  an 
equitable  recovery,  yet  the  converse  of  that  propo- 
sition was  not  true;  for  a  legal  estate  in  the  tenant 

to  the  pracipe  was  no  objection.     The  very  point  was  3P.  Wms.i7i. 
determined  in  the  case  of  Marwood  v.  Turner. 

21.  Where  a  person  has  a  power  appendant  or  in  J'°J^"j'^;p'"' 
gross,  if  he  suffers  a  common  recovery  of  the  lands  gross. 

to  which  the  power  relates,  it  will  bar  and  destroy  it ; 
because  the  lands  are  supposed  to  be  recovered  by  a 
right  which  is  paramount  to  that  of  the  person  who 
created  the  power,  and  which  therefore  over-reaches 
such  power. 

22.  Lands  were   devised   to  Bernard  Melling   for  King  v.  Mei- 
life,  and  after  his  death  to  the  issue  of  his  body  by  a  225!  2  LeTss. 
second  wife,  he  being  then  married  to  his  first  wife ; 

and  for  default  of  such  issue,  to  another  person,  pro- 
vided that  B.  Melling  might  settle  a  jointure  on  his 
second  wife.  B.  Melling  entered  on  the  death  of 
the  devisor,  and,  during  the  life  of  his  first  wife,  suf- 
fered a  common  recovery,  to  the  use  of  himself  and 
his  heirs. 

It  was  agreed  in  the  Exchequer  Chamber,  1.  That 
B.  Melling  took  an  estate  tail  by  the  devise.  11.  That 
the  power  to  make  a  jointure  was  destroyed  by  the 
recovery.  And  it  was  laid  down  by  Lord  Hale,  that 
admitting  B.  Melling  had  but  an  estate  for  life,  the 
power  was  destroyed. 

23.  A  settlement  was  made  of  lands  to  the  use  of  Saviiiev. 
A.  for  ninety-nine  years,  if  he  should  so  long  live;  wms. 777.; 
remainder  to  trustees  during  the  life  of  A.  to  preserve 
contingent  remainders,  remainder  over,  with  a  power 
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to  A.  to  charge  the  lands  with  divers  sums  of  money. 
A.,  the  trustees,  and  the  remainder-man  in  tail,  joined 
in  suffering  a  common  recovery,  and  declaring  new 
uses  thereof,  viz.  to  the  use  of  A.  for  life,  with  re- 
mainder over.  It  was  determined,  that  the  joining  of 
A.  in  making  the  new  settlement,  without  reserving  a 
power  to  charge  the  premises  with  the  said  money, 
had  destroyed  that  power  which  A.  had  of  charging ; 
for  the  contrary  construction  would  enable  him  to 
defeat  his  own  grant. 
But  not  powers  24.  Powcrs  Collateral  to  the  land,  which  are  not 
Titi'S!' c.  10.  joined  with  an  interest,  are  not  barred  by  a  common 
recovery ;  for  the  same  reason  that  they  are  not  barred 
by  a  fine. 
Conditions  25.  A  commou  recovery,   suffered  by  a  tenant  in 

limitations.""^  tail,  bars  all  collateral  conditions,  and  conditional  limi- 
tations, so  created  as  to  take  place  on  the  determina- 
tion of  such  estate  tail. 
Benson  V.  og^  ]^,  Moscly  covcnantcd  to  levy  a  fine  of  certain 

1  inod.'ios.  lands  to  the  use  of  himself  and  the  heirs  male  of  his 
body,  remainder  in  tail  to  several  others :  provided 
that  if  there  should  be  a  failure  of  issue  male  of  his 
body,  and  Dame  Elizabeth  were  dead,  and  Ann 
Mosely  was  married,  or  of  the  age  of  twenty-one 
years,  then  she  should  have  200/.  per  annum  for  ten 
years.  R.  Mosely  died,  leaving  issue  Sir  Ed.  Mosely, 
who  made  a  lease  for  1 ,000  years,  and  then  suffered 
a  recovery  of  the  estate  tail,  and  died  without  issue 
male. 

The  contingencies  all  happened;  and  the  question 
was,  whether  the  rent-charge  of  200/.  was  barred  by 
the  recovery. 

Lord  Hale  said,  if  tenant  in  tail  grants  a  rent-charge, 
and  suffers  a  common  recovery,  the  rent-charge  will 
not  be  avoided  :  so  that  if  tenant  in  tail  be,  rendering 
a  rent,  a  recovery  will  not  bar  that,  though  it  doth  a 
reversion.  But  the  reason  of  this  case  is,  because  the 
estate  of  him  that  suffers  the  recovery  is  charged  with 
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the  rent.  Therefore,  if  there  be  a  limitation  of  a  use 
upon  condition,  and  cestui  que  use  suffers  a  recovery, 
that  will  not  destroy  the  condition,  the  estate  being 
charged  with  it ;  for  the  recoveror  can  have  the  estate 
only  as  he  that  suffered  the  recovery  had  it :  there- 
fore, so  long  as  any  one  comes  in  by  that  recovery, 
he  comes  in  in  continuance  of  the  estate  tail ;  and 
coming  in  so,  he  is  liable  to  all  the  charges  of  the 
tenant  in  tail.  Now,  what  is  the  reason  why  tenant 
in  tail  suffering  a  common  recovery,  a  rent  by  him  in 
remainder  shall  be  barred?  The  reason  is,  because 
the  recoveror  comes  in  in  the  continuance  of  that 
estate  that  is  not  subject  to  the  rent,  but  is  above  all 
those  charges ;  and  no  recompense  can  come  to  such 
a  rent.  The  difference  between  this  case  and  Capel's,  Ante  c.  7. 
say  they,  is,  that  there  the  charge  arose  subsequent, 
but  here  the  charge  arises  precedent.  But  I  say  the 
charge  arises  precedent  to  the  remainder,  but  subse- 
quent to  the  estate  tail ;  for  it  is  not  to  take  effect  till 
the  estate  tail  be  determined. 

A  man  made  a  gift  in  tail,  determinable  upon  his 
non-payment  of  1,000/.,  remainder  over.     The  tenant  Goodearv. 

Clarke  I  Lev 

in  tail  before  the  day  of  payment  suffered  a  common  35. 1  Keb.  73. 

recovery,   and  did  not  pay  the  money ;   yet  because 

he  was  tenant  in  tail  when  he  suffered  the  recovery, 

by  that  he  had  barred  all.    If  there  be  tenant  in  tail, 

reserving  rent,  a  common  recovery  will  not  bar  it :  so  if 

a  condition  be  for  payment  of  rent,  it  will  not  bar  it : 

but  if  a  condition  be  for  doing  a  collateral  thing,  it  is 

a  bar.     And  so  if  tenant  in  tail  be,  with  a  limitation 

so  long  as  such  a  tree  shall  stand,  a  common  recovery 

will  bar  that  limitation.     Judgment  accordingly. 

27.  Nicholas    Searle   devised   lands    to    his   niece  Page  v.  Hay- 
Mary  Bryant,  and  the  heirs  male  of  her  body,  upon  ul/  '^°'' 
condition    and  provided   she   intermarried   and   had 
issue  male  by  a  person  surnamed  Searle;    and,   in 
default  of  both  these  conditions,  he  devised  the  lands 
to  Elizabeth  in  the  same  manner.     Mary  Bryant  mar- 
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v^,*  ia.iiu  ried  one  Cliff,  and  with  him  levied  a  fine,  and  suffered 
.^<p^oj  ,t»,  ^  recovery  of  the  lands,  in  which  she  and  her  husband 
were  vouched.  It  was  adjudged  by  the  whole  Court; 
I.  That  the  estate  devised  to  iMary  was  a  good  estate 
in  special  tail ;  that  is,  to  her  and  the  heirs  male  of  her 
body  begotten  by  a  Searle.  ii.  That  the  words  upon 
condition,  &:c.  though  express  words  of  condition, 
should  be  taken  to  be  words  of  limitation,  iir.  That 
the  estate  tail  of  Mary  did  not  cease  by  marrying  a 
person  whose  name  was  not  Searle,  because  she  might 
possibly  survive  her  first  husband,  and  afterwards 
marry  a  person  of  the  name  of  Searle.  iv.  That  if 
the  estate  had  been  devised  to  Mary,  and  the  heirs 
male  of  her  body,  by  a  Searle  to  be  begotten,  pro- 
vided, and  upon  condition,  that  if  she  married  any 
other  person  but  a  Searle,  the  estate  should  go  over, 
a  common  recovery  suffered  before  marriage  would 
bar  the  estate  tail  and  remainders.  And  the  Court 
took  a  difference  between  a  collateral  condition,  and  a 
condition  that  runs  with  the  land ;  for  if  a  donor  re- 
serves a  rent  with  a  condition  to  re-enter,  a  recovery 
1  Mod.  108.  "vvill  not  bar  it;  aliter,  if  the  condition  be  to  re-enter 
2LeT.28.  for  uon-paymcnt  of  a  sum  in  gross. 
Gulliver  V,  28.  So,  whcrc  lauds  wcrc  devised  to  several  persons 

i92y.^'      ""*  successively  in  tail,  with  a  proviso,  that  whenever  the 
estates  devised  should  come  to   any   of  the  persons 
therein  named,  they  should  take  upon  them  the  name 
of  W.  only,  but  there  was  no  devise  over.     The  first 
person  to  whom  the  lands  were  devised  in  tail,  suf- 
fered a  common  recovery  of  the  estate  tail,  in  which 
he  was  vouched,   and  vouched  over,  and  never  took 
the  name  of  W. ;    the  person  who  Mas  next  in   re- 
mainder entered  for  a  breach  of  the  proviso,  on  ac- 
count of  the  first  devisee's  not  having  changed  his 
Amb.  Rep.       name.     It  was  agreed  by  the  whole  Court,  that  if 
NicoUs  V,  shef-  this  pi'oviso  wcrc  considered   as  a  condition,  it  was 
fiew.Tit.  16.     collateral   and   subsequent,   and   was  therefore   well 
barred  by  the  recovery. 
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29.  Devereux  Edgar  being  seised  of  the  premises  Driver  v.  Ed- 
iii  question,  devised  them  as  follows: — **  I  give  and  gJJ.^"^'^®'^' 
bequeath  unto  my  daughter  Temperance  Edgar  all 
that  my  farm  or  estate  called  the  Breed  Farm,  &c. 
to  hold  the  same  from  and  after  the  death  of  my  wife, 
to  the  said  Temperance  my  daughter,  and  to  the  heirs 
of  her  body  lawfully  begotten ;  and  for  want  of  such 
heirs,  to  my  right  heirs  for  ever.  Iie7n,  I  give  and 
bequeath  unto  my  daughter  Mary  Edgar  all  that  my 
farm,  kc.  to  have  and  to  hold  to  the  said  Mary,  and  to 
the  heirs  of  her  body  lawfully  to  be  begotten ;  and 
herein  my  mind  and  will  is  further  declared,  that  in 
case  either  of  my  said  daughters  Temperance  or  Mary 
shall  happen  to  die,  or  depart  this  life,  single,  married, 
or  widows,  not  leaving  children  or  child  living  at  their 
decease  legally  begotten,  that  then  her  gift,  legacy,  or 
bequest  herein,  or  estate  given  her  by  this  my  will, 
shall  be  entirely  void  as  to  inheritance  of  heirs,  and  of 
none  effect ;  and  the  estate  so  given  her  so  dying 
without  heirs  of  her  body,  shall  descend  and  go  to  my 
heir  male  and  his  heirs  male."  Mary  Edgar  suffered 
a  recovery  of  the  premises  in  question,  to  the  use  of  V. 

herself  in  fee,  and  afterwards  died  unmarried.     The  s^.tsJs; 

question  was,  whether  the  recovery  suffered  bv  Marv         .v  la-.iirf.'?^ 
iidgar  barred  the  hmitation  over?     Lord  Mansfield  ^'-.n 

said,  the  validity  of  the  recovery  suffered  by  Mary 
depended  upon  whether  she  was  tenant  in  tail,  or 
tenant  for  life  of  the  estate  thus  devised  to  her.  Now 
the  estate  was  given  to  her  and  the  Jiei?'s  of  her  body, 
which  was  an  estate  tail ;  nevertheless,  the  intention 
of  the  testator  might  restrain  that  estate  of  inherit- 
ance, and  confine  it  to  an  estate  for  life  only ;  and 
although  it  was  insisted  that  the  testator  had  re- 
strained the  estate  of  inheritance  during  her  life,  yet 
he  had  restrained  it  only  upon  future  contingencies,  ^  /. 

the  first  of  which  was  the  event  of  her  own  death ;  but 
until  that  contingency  happened,  the  inheritance  was 
in  her.    The  second  was  upon  her  leaving  no  children. 
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NicoUs  V. 
Sheffield, 
2  Bio.  R.  215. 


Whyte  V. 
West,  Cro. 
Eliz.  792. 
2  Lev.  30. 
1  Mod.  109. 
Pigot,  139. 


Fearne  Ex. 
Dev.  (i7.  n, 
4th  edit. 


Contingent 
remainders. 
Tit.  l(i.c.  G. 
§5. 


Plunkett  V. 

Holmes, 

1  Lev.  II. 

Sir  T.  Ray.  2S. 

Gilb.  Uses,  133. 


It  was  manifest  that  the  intention  of  the  testator  was, 
to  prevent  a  common  recovery  being  suffered;  but 
where  a  testator  intends  that  which  by  law  he  cannot 
do,  the  law  will  not  allow  his  intention  to  take  effect. 
If,  therefore,  Mary  Edgar  was  tenant  in  tail  to  the 
hour  of  her  death,  nothing  was  so  clear,  as  that  all 
conditions  limited  upon  such  an  estate  tail  were 
avoided  by  the  common  recovery  which  had  been 
suffered  ;  and  the  Court  were  of  opinion,  that  Mary 
took  an  estate  tail  by  the  devise. 

30.  If  a  gift  in  tail  be  made,  rendering  a  rent,  and 
the  tenant  in  tail  suffers  a  recovery,  it  will  not  bar 
the  rent,  which  will  still  remain  as  a  collateral  charge 
on  the  land,  distrainable  of  common  right ;  for  since 
the  tenant  in  tail  took  the  land  subject  to  that  charge 
by  the  original  donation,  the  recoveror  who  claims 
under  him  can  only  have  the  estate  in  the  same  man- 
ner as  he  who  suffered  the  recovery  had  it.  But  if 
there  had  been  a  condition  of  re-entry,  on  the  non- 
payment of  the  rent,  it  would  have  been  destroyed. 

31.  Although  a  common  recovery  suffered  by  a 
tenant  in  tail  bars  all  collateral  conditions  subsequent, 
and  limitations  over,  yet  a  common  recovery  has  this 
operation  only  when  suffered  by  a  tenant  in  tail ;  for 
a  recovery  suffered  by  a  tenant  in  fee  simple  will  not 
bar  an  executory  estate,  conditional  limitation,  or 
collateral  condition. 

32.  A  common  recovery  bars  all  contingent  re- 
mainders depending  on  the  estate  whereof  the  recovery 
is  suffered ;  because  the  recovery  destroys  the  par- 
ticular estate  on  which  the  contingent  remainders 
depend. 

33.  Thus,  where  a  person  devised  lands  to  his 
eldest  son  Thomas  for  life,  and  if  he  died  without 
issue  living  at  the  time  of  his  death,  then  he  devised 
the  lands  to  another  son  and  his  heirs  ;  but  if  Thomas 
had  issue  living  at  the  time  of  his  death,  that  then 
the  fee  should  remain  to  the  right  heirs  of  Thomas 
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for  ever.  Thomas  entered  upon  the  death  of  his  fa- 
ther, and  suffered  a  common  recovery,  and  afterwards 
died  w^ithout  issue.  It  was  resolved,  that  Thomas 
was  tenant  for  life,  with  a  contingent  remainder  in 
fee  to  his  right  heivs,  and  that  the  contingent  remain- 
der was  destroyed  by  the  recovery. 

34.  So  where  lands  were  devised  to  A.   for  life,  Loddingten  v. ^ 
without  impeachment  of  waste ;  and  in  case  he  should  uaym.203. 
have  any  issue  male,  then  to   such  issue  male,  and  3u*v.43i. 
his  heirs  for  ever;  and  if  he  should  die  without  issue  Peame,282. 
male,  then  to  B.  and  his  heirs  for  ever.     A.  entered, 
suffered  a  common  recovery,  and  died  without  issue ; 

and  it  was  held,  that  the  remainders  over  being  con- 
tino'cnt,  were  barred  by  the  recovery.     Another  case  Carter  v. 

1  .  -11     •  1  •    1     ^1  •     .  1  Barnadiston, 

arose  on  this  will,  in  which  the  same  point  was  deter-  1  p.  w.  505, 
mined  by  the  House  of  Lords.     And  in  the  cases  of 
Doe  e.v  clem.  Brown  v.  Holm,  3  Wilson's  Reports  237, 
Goodright  v.  Dunham,  Douglas  264,  and  Goodright 
V.  Billington,  id.  753,  this  doctrine  is  confirmed. 

35.  A  common  recovery,  suffered  after  an  erroneous  Writs  of  error 
fine,  will  bar  the  issue  in  tail  of  the  person  who  levied  Tit?35.T.  14;^' 
the  fine  from  bringing  a  writ  of  error  to  reverse  it. 

And  even  an  erroneous  recovery  will  bar  a  writ  of 
error  to  reverse  a  fine,  until  the  recovery  is  reversed  ; 
because  a  common  recovery  with  voucher  bars  every 
kind  of  right  which  the  vouchee  or  his  heirs  can  have 
to  the  land  of  which  it  is  suffered.  But  a  void  reco- 
very is  no  bar. 

36.  Thus,  where  R.  Barton,  being  tenant  in  tail,  Barton  v. 
levied   an  erroneous  fine,  and  afterwards  a  writ  of  eSsb^' 
entry  was  brought  against  the  cognizee,  who  appeared 

and  vouched  over  R.  Barton,  and  he  vouched  over 
the  common  vouchee.  After  the  death  of  R.  Barton, 
the  issue  in  tail  brought  a  writ  of  error  to  reverse  the 
fine,  to  which  the  recovery  was  pleaded  in  bar.  And 
it  was  resolved,  that  when  tenant  in  tail  levies  an 
erroneous  fine,  he  hath  yet  a  right  to  the  land,  which, 
by  his  entry  into  the  warranty,  and  recovering  thereby 
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an  intended  recompense  in  value,  is  barred.  For 
although  tenant  in  tail  cannot  by  deed  release  errors 
to  bar  the  issue  in  tail,  yet  as  by  fine  or  recovery  he 
may  bar  the  estate  tail  itself,  so  may  he  bar  the  writ 
of  error ;  and  when  he  enters  into  the  warranty  and 
vouches  over,  and  hath  recompense,  he  is  in  by  his 
warranty  of  all  estates,  and  the  recompense  in  value 
is  a  sufficient  bar  to  all  estates  and  rights  which  he 
had  in  him. 


CHAP.  IX. 


Some  other  Effects  of  a  Recovenj. 


1.  Is  an  Estoppel  on  Record. 

2.  Lets  in  prior  Incumbrances. 
8,  Revokes  a  Devise. 


9.  Sometimes  a  Forfeiture. 
V2.  Does  not  alter  the  Descent. 
14.  Exception. 


Is  an  estoppel 
on  record. 
Pigot,  123. 


Ante,  c.  2.  ^57. 


Lets  in  prior 
incumbrances. 
1  Rep.  (>2.  a. 

2 52.  h. 

y 10.  b. 

Pipot,  120. 

1  Wils.  R.  27;. 


Section  1. 

The  judgment  in  a  common  recovery,  being  of  equal 
force  with  that  which  is  obtained  in  an  adversary  suit, 
operates  as  an  estoppel  on  record  against  all  those 
who  are  parties  to  it,  and  concludes  them  from  aver- 
ring any  thing  against  it.  But  a  common  recovery, 
when  suffered  of  an  estate  tail,  will  not  operate  as  an 
estoppel  against  the  issue  in  tail,  the  remainder-men, 
or  reversioner. 

2.  A  common  recovery  suffered  by  a  tenant  in  tail 
lets  in  all  his  preceding  incumbrances,  and  renders 
valid  all  the  acts  of  ownership  which  he  has  exercised 
over  the  estate  tail.  So  that  if  a  tenant  in  tail  makes 
a  lease  not  warranted  by  the  statute  32  Hen.  VI H.,  or 
acknowledges  a  judgment  or  recognizance,  and  after- 
wards suffers  a  common  recovery  ;  it  will  operate  as  a 
confirmation  of  these  charges,  which  were  before  de- 
feasible by  the  issue.  For  the  recoveror  acquires  an 
estate  in  fee  simple,  derived  out  of  the  estate  tail ; 
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and  therefore  all  those  acts  which  bound  the  tenant 
in  tail,  will  also  bind  the  recoveror,  who  cannot  aver 
that  the  person  against  whom  he  recovered  had  but 
an  estate  tail.  It  is  therefore  extremely  dangerous 
for  a  tenant  in  tail  who  has  made  leases,  acknowledged 
judgments,  or  incumbered  his  estate  tail  in  any  other 
manner,  to  suffer  a  common  recovery  ;  because  all 
those  incumbrances  will  thereby  become  valid,  and 
take  place  before  any  charge  which  is  made  on  the 
lands,  by  or  after  the  recovery. 

3.  Although  a  recovery  be  suffered  for  a  particular 
purpose,  yet  it  will  confirm  all  prior  incumbrances. 
Thus,  in  the  case  of  Goddard  v.  Complin,  the  follow- 1  chan.  Ca. 

.  .  .  119. 

ing  question  was  put : — Tenant  in  tail  mortgages  for 
years,  and  afterwards,  in  consideration  of  marriage, 
suffers  a  recovery,  for  the  purpose  of  settling  a  join- 
ture on  his  wife.  Whether  this  recovery  should  enure 
to  make  good  the  mortgage,  it  being  only  designed 
for  establishing  the  marriage  settlement  ?  It  was 
answered,  that  if  there  had  been  no  recovery,  there 
could  have  been  no  jointure,  nor  could  the  wife  have 
avoided  the  mortgage,  for  she  was  in  by  the  act  of  her 
husband,  and  no  subsequent  act  of  the  husband  could 
have  avoided  the  mortgage.  It  was  also  said,  that  if 
a  tenant  in  tail  confesses  a  judgment,  &:c.  and  suffers 
a  recovery  to  any  collateral  purpose,  the  recovery 
shall  enure  to  make  good  all  his  precedent  acts  and 
incumbrances. 

4.  Where  a  tenant  in  tail  makes  any  conveyance  or 
settlement  of  his  estate  tail,  which  is  not  binding  on 
his  issue  ;  if  he  afterwards  suffers  a  common  recovery, 
it  will  enure  to  make  good  the  preceding  conveyance 
or  settlement. 

5.  Gerard  Walker  the  father,  by  settlement  on  his  cheney  v, 

1  1  .-1   •  ^^^       Hall,  Amb. 

marriage,  conveyed  an  estate  to  the  use  oi  himseli  lor  Rep.  52c. 
life,  remainder  to  the  first  and  other  sons  of  the  mar-  -  *  ^"• 
riage  in  tail.     In  1733  the  son,  on  his  marriage,  con- 
veyed part  oi  the  estate  by  lease  and  release  to  the 
VOL.  V.  2  F 
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use  of  himself  for  life,  remainder  to  his  intended  wife 
for  life,  remainder  to  the  heirs  of  the  body  of  the 
wife,  remainder  to  his  own  right  heirs.  In  1746  the 
father  and  son  mortgaged  the  premises  to  Henry  Peach 
for  1000  years  to  secure  300/.  and  suffered  a  common 
recovery,  and  declared  the  uses  to  the  mortgagee,  and 
then  to  the  father  for  life,  remainder  to  the  son  in  fee. 
Lord  Northington  was  clearly  of  opinion  that  the  re- 
covery enured  to  the  uses  of  the  settlement  of  1733. 
Goojrjghtv.]  6.  A  person,  seised  to  him  and  the  heirs  male  of  his 
i703.'  body,  remainder  to  his  own  right  heirs,  by  lease  and 

release,  previous  to  his  marriage,  conveyed  his  estate 
to  trustees,  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  intended  wife  for  life,  remainder  to  his 
^  first  and  other  sons  in  tail  male.  The  marriage  took 
effect,  and  they  had  issue  a  son  :  nineteen  years  after- 
wards the  husband  suffered  a  common  recovery,  and 
declared  it  to  be  to  the  use  of  A.  B.  and  his  heirs,  in 
trust  to  sell  the  premises  for  the  payment  of  his  debts. 
A.  B.  sold  the  lands  for  the  payment  of  the  debts,  ac- 
cording to  the  trust  reposed  in  him ;  the  tenant  in 
tail  died,  and  his  son  claimed  the  lands.  The  Court 
were  unanimously  of  opinion,  that  the  recovery  enured 
to  the  uses  of  the  settlement,  and  therefore  that  the 
purchaser  had  no  title. 

7.  The  principle  that  a  common  recovery  shall  ope- 
rate as  a  confirmation  of  any  preceding  incumbrances 
created  by  the  person  who  suffers  such  recovery,  is 
founded  in  natural  justice,  which  forbids  men  to  de- 
feat their  own  contracts.  But  where  a  tenant  in  tail, 
with  the  reversion  in  fee  in  himself,  creates  incum- 
brances, and  his  son  (on  whom  the  estate  tail  and  re- 
Tit.  35.  c.  12.  version  in  fee  descends)  suffers  a  recovery,  it  will  not, 
like  a  fine,  operate  so  as  to  let  the  reversion  into  pos- 
session, and  thereby  make  it  liable  to  the  debts  of  his 
father  ;  because  the  operation  of  a  recovery  is  to  de- 
stroy all  remainders  and  reversions  expectant  on  the 
estate  tail,  and  the  fee  acquired  by  the  recoveror 
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proceeds  out  of  the  estate  tail.  It  follows,  that  where 
a  person  is  tenant  in  tail  by  descent,  with  the  rever- 
sion in  fee  in  him  also  by  descent,  he  ought  never  to 
bar  his  estate  by  fine  only,  but  ought  also  to  suffer  a 
common  recovery,  which  will  effectually  prevent  the 
estate  thus  acquired  from  becoming  liable  to  the  debts 
or  contracts  of  his  ancestor. 

8.  A  common  recovery  operates  as  a  revocation  of  is  a  revocation 
a  prior  devise  of  the  lands  whereof  the  recovery  is  Tit!  38?c!"6. 
suffered,  upon  the  same  principle  that  a  fine  has  that 

effect. 

9.  A  common  recovery  suffered  by  a  tenant  for  life  sometimes  a 
wherein  he  is  vouched,   without  the  concurrence  of  Peiham's'case, 
the  person  in  remainder,  operates  as  a  forfeiture  of  ^  ^^^'  ^^* 
the  estate  for  life,  in  the  same  manner  as  if  he  had 

levied  a  fine.  This  doctrine  was  deduced  from  the 
common  law  ;  for  if  a  demandant  in  a  real  action 
recovered  against  a  tenant  for  life  by  default,  or 
nient  dedire,  or  by  pleading  covinously,  to  the  dis- 1  inst.  35.  h. 
herison  of  the  person  in  reversion,  the  tenant  for  life 
forfeited  his  estate,  for  he  was  intrusted  with  the  free- 
hold, and  was  to  answer  the  prcecipes  of  strangers, 
and  to  defend  his  own,  as  well  as  the  reversioner's 
estate  ;  so  that  when  he  gave  way  to  the  demandant's 
action,  or  vouched  a  stranger,  he  admitted  the  rever- 
sion to  be  in  such  demandant  or  stranger ;  and  con- 
sequently denied  the  tenure  of  the  reversioner,  which 
was  a  forfeiture. 

10.  If  a  person  is  tenant  for  life,  with  an  estate  in 
remainder  in  tail  in  himself;  he  may  in  that  case  suffer 
a  common  recovery,  without  incurring  a  forfeiture. 

11.  One  Richards   being  tenant  for  life,  with  re- smith  v. 
mainder  to  his  first  and  other  sons  in  tail,  remainder  1  TermRep. 
to  the  heirs  of  his  body.    Richards  conveyed  his  estate  '^^' 

by  lease  and  release  to  a  third  person  to  make  him 
tenant  to  the  iwcEcipe,  and  suffered  a  recovery.  The 
question  was,  whether  this  recovery  operated  as  a 
forfeiture.  The  Court  was  of  opinion  that  the  recovery 
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Does  not  alter 
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Abbot  V. 

Burton, 

11  Mod.  181. 


1  Inst.  35.  b.  could  only  be  understood  of  a  bare  tenant 
for  life  who  took  upon  himself  to  do  an  act  incon- 
sistent with  the  nature  of  his  estate,  and  which  before 
the  statute  of  14  Eliz.  would  have  displaced  the  re- 
mainders. The  forfeiture  of  his  estate  was  therefore 
a  proper  punishment  upon  him  for  attempting  to  do 
an  act  inconsistent  with  his  tenure,  and  calculated  to 
injure  the  person  in  reversion.  But  the  law  will  never 
punish  a  man  for  doing  that  which  is  not  inconsistent 
with  the  nature  of  his  estate,  and  which  may  have  a 
legal  operation.  Such  was  this  case,  for  Richards 
stood  in  two  several  characters,  that  of  tenant  for  life, 
with  a  remainder  in  tail  subsequent  to  that  limited 
to  his  first  and  other  sons.  This  remainder  in  tail  was 
all  that  he  sought  to  bar ;  and  the  law  says,  that  having 
the  immediate  freehold,  and  an  estate  tail  in  remainder 
in  him,  he  has  a  right  to  bar  it.  The  next  thing  then 
was,  whether  the  recovery  itself  would  operate  so  as 
to  subject  him  to  a  forfeiture;  and  as  to  this,  the  Court 
were  unanimously  of  opinion  that  it  did  not,  because 
there  was  a  legal  subject  for  it  to  work  upon,  namely, 
his  remainder  in  tail.  Richards  was  vouched  and 
entered  into  the  warranty,  not  in  respect  of  his  te- 
nancy for  life,  but  of  his  remainder  in  tail ;  and  the 
recompense  in  value  is  supposed  to  go  to  those  who 
would  have  been  entitled  to  his  estate  tail,  and  those 
who  stood  subsequent  to  them,  and  passed  over  his 
first  and  other  sons,  who  had  the  first  estate  tail  in 
them :  and  as  they  received  no  recompense,  their 
estate  was  not  displaced  or  in  any  manner  affected  by 
the  recovery. 

12.  It  has  been  stated,  that  where  a  fine  is  levied, 
or  a  recovery  suffered  of  lands  held  e.v  jmrte  matcnid, 
the  use  is  not  changed,  and  consequently  the  mode  of 
descent  will  not  be  thereby  altered. 

13.  A.  being  seised  in  right  of  his  wife  of  lands 
which  she  had  by  descent  on  the  part  of  her  mother ; 
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the  husband  and  wife  covenanted  to  levy  a  fine, 
which  was  thereby  declared  should  be  to  the  use 
of  the  cognizees  and  their  heirs,  to  make  them  tenants 
to  the  praecipe,  in  order  to  suffer  a  common  recovery  ; 
and  afterwards  such  recovery  was  suffered  accord- 
ingly ;  which  by  the  same  deed  was  declared  should 
enure  to  the  use  of  the  said  A.  for  his  life,  remainder 
to  his  wife  for  her  life,  remainder  to  the  first  and  other 
sons  of  their  two  bodies  in  tail  male,  remainder  to 
the  right  heirs  of  the  wife. 

A.  and  his  wife  died  without  issue ;  and  the  ques- 
tion was,  whether  the  lands  should  descend  to  the 
heir  of  the  wife  on  the  part  of  the  mother  or  on  the 
part  of  the  father. 

Lord  Ch.  J.  Trevor  delivered  the  opinion  of  the 
Court.     He  said,  that  in  arguing  the  case  it  had  been 
insisted  on,  that  there  was  a  difference  between  a  use 
resulting  by  implication  of  law,  and  a  use  limited  by 
express  words ;  but  they  were  to  consider  how  this 
point  stood  before  the  statute  of  uses.      Before  that 
statute  the  law  considered  the  estate  of  the  land  and 
the    use    of  the   land    as   two   distinct    things ;     and 
therefore  before  that  statute  if  a  man  had    made   a 
conveyance,   either   by  deed    of   feoffment,    or    any 
other  legal  conveyance,  he  might  therein,  by  express 
limitation,  have  declared  the  use  of  the  land  ;   or  if 
there  were  no  express  limitation,  the  law  gave  it  back 
to  him  again ;  for  he  was  not  to  pass  away  the  per- 
nancy of  the  profits  without   some   consideration  or 
estoppel  by  express  limitation  ;  so  that  a  man  might 
at  common  law  have  separated  the  use  and  the  estate ; 
for  though  the  use  and  the  pernancy  of  the   profits 
were   neither    created    nor   guided   by  the   common 
law,  yet  the  law  took  notice  of  them,  and  the  ces- 
tui que  trust  had  a  remedy  by  subpcena ;  so  that  the 
use  was   taken  notice   of  as  distinct  from  the  land, 
even    at  common   law.     Then  came  the   statute   27 
Hen.  Vni.   c.  10.  ;    and  what  alteration  that  made 
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was  to  be  considered.  That  statute  executes  the 
possession  of  the  land,  in  the  same  plight  and  manner 
as  the  use  was  before ;  therefore,  as  the  conveyance 
was  here,  the  ancient  use  which  resulted  back  was  not 
a  new  use,  for  it  must  have  been  an  old  use,  if  it  re- 
sulted back  as  not  disposed  of,  and  so  much  of  the 
ancient  use  as  was  undisposed  of.  Now  if  the  use 
would  have  gone  this  way  before  the  statute,  it  would 
still  go  the  same  way  since  the  statute.  It  was  the 
same  thing  whether  the  ancient  use  came  back  by' 
implication  of  law,  or  by  limitation  of  the  party  ;  for 
that  the  construction  of  law  was  founded  on  a  sup- 
posal  of  the  intention  of  the  parties,  and  would  con- 
vey and  carry  the  use  the  same  way  as  it  was  supposed 
the  party  would  have  done.  Now  if  the  law  were  so 
in  the  case  of  a  resulting  use,  which  arises  by  impli- 
cation of  law,  what  reason  was  there  why  it  should 
have  a  different  construction  where  there  was  an  ex- 
press declaration  of  the  party ;  especially  since  that 
declaration  made  no  alteration  of  the  estate,  and  the 
other  use  limited  to  A.  and  his  wife  was  only  a  new 
interest,  arising  out  of  the  conveyance,  because  it  was 
not  so  large  an  estate  as  the  fee  was  before  ?  But 
where  the  limitation  was  in  fee,  it  made  no  alteration, 
because  the  one  was  as  large  as  the  other ;  and  it  was 
^  still  the  same  residue  remaining  in  the  wife,  which  she 
had  not  disposed  of  before ;  that  was  a  part  taken 
out  of  the  whole,  and  of  the  same  nature  as  the  other 
was :  and  this  appeared  so,  not  only  from  the  reason 
of  the  thing,  but  there  were  other  authorities  also 
which  seemed  to  settle  this  point.  And  it  was  all  one 
whether  this  ancient  use  in  fee  was  created  by  impli- 
cation of  law,  or  by  express  limitation  of  the  party. 
Tit.  29.  C.3.  if  it  were  of  the  same  estate.  In  the  case  of  Godbolt 
v.  Freestone,  these  authorities  were  held  to  be  good. 
A  difference  had  been  made  between  this  case  and 
that  one,  namely,  that  this  was  not  an  immediate  con- 
veyance, as  a  feoffment  to  a  person  in  fee;  but  that 
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here  there  was  a  covenant  to  levy  a  fine,  which  was  to 
be  to  the  use  of  the  conusees  and  their  heirs,  with 
an  intent  to  have  a  common  recovery ;  and  hereupon 
the  chief  objection  was,  that  not  only  the  legal  estate, 
but  also  the  use,  passed  to  the  conusees,  both  in  law 
and  equity;  so  that  when  a  recovery  was  suffered, 
the  use  in  fee  must  arise  out  of  the  estate  of  the  conu- 
sees. This  carried  the  case  a  step  further  than  that  of 
Godbolt  V.  Freestone ;  and  it  was  fit  he  should  give 
an  answer  to  it.  Now  this  opinion  seemed  to  him  to 
be  grounded  on  taking  the  common  recovery  in  a 
wrong  sense  ;  for  this  fine  and  recovery  might  be 
taken  as  two  distinct  conveyances,  and  taking  it  as 
such,  it  was  subject  to  this  objection.  But  as  it  might 
be  taken  as  two  several,  it  might  as  well  be  taken  as 
one  single  conveyance;  and  the  deed,  the  fine,  and 
the  recovery  might  well  be  taken  as  several  parts  of 
one  and  the  same  conveyance,  which  was  the  case  in 
question,  and  easily  resolved  :  for  where  such  a  con- 
veyance was  made  by  deed,  fine,  and  common  reco- 
very; though  the  estate  did  move  from  one  to  another 
(as  conduits),  yet  the  estate  originally  moved  only 
from  the  conusor,  and  the  estate  was  always  in  a  man- 
ner in  him ;  as  if  the  estate  were  declared  to  one  for 
life,  remainder  in  tail,  and  no  limitation  of  the  use  in 
fee,  the  use  will  result  back  to  the  conusor,  and  not  T.t.  ii.  c.  4. 
go  to  the  conusee  or  recoverors.  And  so  if  there  be 
a  limitation  of  the  use  of  the  fee,  that  use  shall  and 
must  arise  out  of  the  estate  of  the  conusor,  and  not 
out  of  the  estate  of  the  recoverors. 

Judgment  was  given  for  the  heir  e.v  parte  materna ; 
and  consequently  that  the  recovery  did  not  alter  the 
estate. 

14.  But  if  a  tenant  fn  tail  by  purchase  under  a  mar-  Exception. 
riage  settlement  made  by  his  maternal  ancestor,  with 
the  reversion  in  fee  by  descent  ei-  parte  materna,  suff'ers 
a  common  recovery,  to  the  use  of  himself  in  fee,  the 
estate  will  descend  to  his  heirs  €A'  parte  paterm ;  be- 
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cause  the  fee  acquired  by  the  recovery  will  descend 
in  the  same  manner  as  the  estate  tail  acquired  by  pur- 
chase from  the  maternal  ancestor ;  that  is,  to  his  pa- 
ternal heirs. 
Martin  T.  j^    Tlius,  whcrc  Jolm  TrciTonwell,  bein^-  seised  in 

Strachan,  '  ^  ^      ^  . 

istra.  11/9.     fee  of  the  lands   in  question,  upon  the  marriaoe  of 

1  Wils.  Rep.  CG.    ,_  ,  .        ,  ,  ,  1  .   ,     T^  .     T  n    1        • 

5  Term  Rep.  Mary  liis  cidest  daughter  with  rrancis  Luttrell,  by  in- 
wiiie"s°R.  444.  dcuturc  cxccuted  in  the  year  1680,  covenanted  to 
levy  a  fine,  and  suffer  a  recovery,  to  the  use  of  him- 
self for  life,  remainder  to  Francis  Luttrell  for  life,  re- 
mainder to  his  daughter  Mary  for  life,  remainder  to 
the  first  and  other  sons  of  the  said  Mary  by  the  said 
Francis  Luttrell,  remainder  to  the  first  and  other  sons 
of  the  said  Mary  by  any  other  husband,  with  re- 
mainer  to  his  o\yn  right  heirs  in  fee.  A  fine  was 
levied,  and  a  recovery  suffered,  to  the  uses  of  this 
indenture. 

On   the   death   of  Francis  Luttrell   without   issue 
male,  the  said  Mary  married  Sir  Jacob  Banks,  and 
had  issue  by  him  a  son  named  Jacob,  who,  on  the 
death  of  his  father  and  mother,  became  seised  of  an 
estate  tail  in  the  said  premises,  and  of  the  reversion 
in  fee  e.v  jxirtc  maternli,  and  in  the   year   1725  suf- 
fered a  common  recovery  in  the  usual  form,  having  by 
a  deed  of  bargain  and  sale  enrolled  made  a  tenant 
to  the  prcecipe,  and  declared  by  the  same  deed,  that 
such  recovery  should  be  and  enure  to  the  use  of  him- 
self and  his  heirs,  and  died  without  issue.     Upon  the 
death  of  Jacob   Banks,  John  Strachan  entered  into 
the  lands  in  question,  as  heir  c.v  iiarte  ])aterna,  and 
Thomas   Tregonwell   brought   an   ejectment    against 
him,  claiming  those  lands  as  heir  to  the  said  Jacob 
Banks,  ex  jmrte  matcrmi.     The  question  was,  whether 
this  recovery  did  or  did  not  operate  as  a  new  purchase, 
and  thereby  alter  the  descent  ?     The  Court  of  King's 
Bench  was  of  opinion  that  this  recovery  altered  the 
nature  of  the  estate,  and  made  it  descendible  to  the 
heirs  e.v  parte  paterna. 


Ca.319. 
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A  writ  of  error  was  brought  from  this  judgment  in  cBiownPati. 
the  House  of  Lords ;  and  on  behalf  of  the  plaintiff  in 
error,  who  claimed  ex  parte,  materna,  it  was  argued 
that  the  rule  of  law  is  clear,  that  the  estate  of  one 
dying  seised  by  descent  e.v  parte  materna,  can  descend 
to  none  but  the  heir  e.v  parte  materna;  it  being  founded 
on  natural  justice,  that  an  estate  should  go  to  the 
blood  and  family  from  whence  it  came,  and  where 
the  owner  himself  has  not  thought  fit  to  give  it  away 
from  them  :  that  this  estate  was  originally  the  inherit- 
ance of  Jacob  Banks's  mother  and  her  ancestors ; 
and  therefore,  if  there  had  been  no  interruption  in 
the  course  of  descent,  it  must  now  descend  to  the 
plaintiff:  that  the  only  interruptions  insisted  on  were 
the  settlement  of  1680,  and  the  recovery  and  deed  of 
uses  in  1725.  As  to  the  former,  it  was  only  a  tempo- 
rary interruption  of  the  possession,  by  the  particular 
or  partial  estates  carved  out  of  the  fee,  the  inheritance 
being  still  left  to  descend  ecc  parte  materna;  and 
whenever  those  particular  estates  should  determine, 
whether  by  the  death  of  the  parties,  or  by  bar  or  ex- 
tinguishment of  them,  the  possession  would  return  to 
the  old  inheritance  again :  and  as  to  the  latter,  the 
recovery  and  deed  of  uses  only  determined  and  barred 
the  particular  estates,  and  consequently  let  the  fee 
into  possession,  in  the  same  condition  and  quality  as 
when  in  reversion,  and  therefore  could  not  alter  the 
nature  of  the  ancient  use,  or  the  descendible  quality 
of  it :  that  this  is  clearly  the  case  where  a  fine  is  levied 
by  tenant  in  tail,  who  has  the  reversion  in  fee  in  him- 
self, it  having  been  settled,  that  such  a  fine  extin- 
guishes the  estate  tail,  and  lets  the  old  reversion  into 
possession;  nor  is  there  any  material  difference  be- 
tween a  fine  and  a  recovery ;  for,  so  far  as  their 
respective  powers  reach,  they  are  both  universally 
held  to  be  bars  of  the  particular  estates,  and  convey- 
ances of  their  own  inheritance  in  fee.  It  is  objected, 
that  a  recovery  not  only  bars  the  estate  tail  but  the 
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remainders  also.  But  that  distinction  is  totally  imma- 
terial, because  it  affects  only  the  extent  of  the  bar 
or  extinguishment,  not  the  manner  in  which  those 
instruments  operate ;  it  proves  the  recovery  to  be  a 
bar  or  extinguishment  of  the  estates  tail,  both  in  pos- 
session and  remainder,  but  does  not  prove  it  to  be  less 
a  bar  or  extinguishment  of  either ;  and  the  bar  or 
extinguishment  of  both,  by  the  recovery,  as  much 
lets  in  the  reversion  in  fee  after  both,  as  a  bar  or  ex- 
tinguishment, by  fine  of  one,  lets  in  the  reversion  in 
fee  dependent  on  that  one  only  :  that  this  distinction 
could  not  be  applicable  to  the  case  of  a  recovery 
by  tenant  in  tail,  with  an  immediate  reversion  in  fee 
to  himself;  and  it  would  be  extremely  difficult  to 
maintain,  that  in  such  a  case  the  use  would  be  the 
old  one,  and  go  ex'  parte  maternd ;  but  that  in  the  pre- 
sent case,  it  was  a  new  one  only  because  there  was 
an  intermediate  remainder  in  tail,  which  was  equally, 
and  but  equally,  barred  with  the  estate  tail  in  pos- 
session ;  or  if  that  should  be  admitted  to  be  no 
material  point  of  distinction,  it  would  be  as  hard  to 
maintain,  that  if  tenant  in  tail,  with  reversion  in  fee 
in  himself  descending  ei-  jxwte  maierm^  bars  the 
estate  tail  by  fine,  the  resulting  or  declared  use  in  fee 
to  himself  would  be  the  ancient  use,  and  go  ex  parte 
materna ;  but  that  if  the  same  tenant  in  tail  bars  the 
same  estate  tail  by  a  recovery,  the  resulting  or  de- 
clared use  would  be  a  new  use,  and  go  e.v  parte,  pa- 
ternd :  that  it  was  apprehended  no  case  could  be  cited 
to  warrant  this  distinction  ;  and  if  not,  reason  and 
equity  pointed  out  that  they  ought  both  to  have  the 
same  effect. 

It  is  also  objected,  that  a  recovery  is  the  proper 
conveyance  of  a  tenant  in  tail,  with  remainder  over, 
and  therefore  operates  as  a  grant  from  him  ;  and  that 
the  recoveror  comes  in  under  him,  in  the  per,  as  his 
grantee,  and  therefore  as  a  purchaser.  But  this  would 
be  to  make  the  recovery  operate,  not  as  a  bar  to  the 
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particular  estates  tail  in  possession  and  remainder, 
which  is  the  sense  and  language  of  all  the  books,  but 
as  a  bar  to  his  own  reversion  in  fee,  which  is  absurd ; 
nor  indeed  is  a  recovery  in  any  other  sense  a  grant 
from  the  tenant  in  tail,  than  as  it  is  a  common  assur- 
ance, by  which  he  may  bar  those  particular  estates, 
and  acquire  or  convey  the  fee  simple  in  possession : 
but  it  is  not  less  such  an  acquisition,  if  he  gets  it  by 
barring  the  particular  intermediate  estates,  and  letting 
his  own  fee  into  possession,  than  if  it  could  be  said 
to  be  a  grant  of  the  estate  tail  itself  to  himself  in  fee. 
But  whatever  might  be  the  case,  where  the  estate  tail 
in  possession,  together  with  the  remainder  or  reversion 
in  others,  include  the  whole  inheritance,  yet  where 
the  tenant  in  tail  in  possession  has  also  the  reversion 
in  fee,  the  recovery  operates  as  a  conveyance  of  the 
reversion,  and  a  bar  to  the  intermediate  estates.  A 
recovery  is  not  a  sort  of  conveyance  more  proper  to 
bar  remainders,  than  a  fine  is  to  bar  an  estate  tail  < 
alone  ;  nor  can  the  recoveror  come  more  under  the 
tenant  in  tail,  or  his  estate,  or  be  more  properly  a 
grantee  from  him  of  his  estate  tail,  than  the  conusee 
of  a  fine  is  under  the  conusor ;  and  yet,  in  this  latter 
case,  that  notion  clearly  does  not  prevent  the  estate 
tail  from  merging  in  the  fee.  It  is,  however,  further 
objected,  that  the  estate  tail  is  continued  and  enlarged 
by  the  recovery ;  but  this  is  at  best  a  very  inaccurate 
manner  of  speaking,  if  not  unintelligible  or  absurd, 
since  an  estate  tail  cannot  continue  longer  than  the 
issue  j)er  formam  doni ;  and  a  fee  simple  cannot  with 
any  propriety  be  called  an  enlarged  estate  tail.  The 
only  reasonable  sense  of  such  expression,  is,  that  the 
tenant  in  tail,  by  exercising  the  power  which  the  law 
has  given  him,  of  barring  the  estates  tail,  has  become 
possessed  of  the  absolute  fee  in  possession  ;  but  in  this 
sense  it  is  no  otherwise  an  enlargement  of  his  estate, 
than  a  surrender  of  the  tenant  for  life  to  the  remainder- 
man in  fee  is  an  enlarRement  of  the  remainder-man's 
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estate,  and  is  therelure  more  properly  an  enlargement 
of  the  fee  simple,  by  sinking  the  particular  estate, 
than  an  enlargement  of  the  particular  estate,  which 
is  absolutely  destroyed ;  noi'  does  this  manner  of  con- 
sidering the  recovery  in  the  least  injure  the  abso- 
luteness of  that  power  which  the  law  gives  the  tenant 
in  tail  over  the  estate,  because  he  acquires  as  much 
this  way  as  the  other,  with  this  advantageous  circum- 
stance, that  it  keeps  the  estate  in  its  natural  channel, 
and  prevents  the  act  done  for  one  purpose  only,  from 
enuring  to  another,  which  the  party  never  thought  of, 
and  which,  if  he  had,  he  might,  and  probably  would 
have  avoided. 

In  support  of  the  judgment  it  was  contended,  that 
Jacob  Banks  being  tenant  in  tail,  under  the  settlement 
of  1680,  by  purchase,  and  not  descent,  the  rule  of 
descent,  relied  on  by  the  plaintiff  in  error,  was  only 
applicable  where  the  person,  whose  estate  is  in  ques- 
tion, was  at  the  time  of  his  death  seised  by  descent, 
and  no  way  affected  or  influenced  the  present  question, 
if  Jacob  Banks  acquired  the  fee  by  suffering  a  reco- 
very as  tenant  in  tail  by  purchase :  that  a  tenant  in 
tail  is  considered  in  law  as  possible  owner  of  the  whole 
fee,  viz.  that  the  remainders  and  reversions  are  in  his 
power  by  suffering  a  recovery,  which  is  the  act  of 
tenant  in  tail,  and  takes  its  effect  out  of  the  estate 
tail,  in  right  of  which  alone  he  is  empowered  to  suffer 
such  recovery,  as  he  thereby  acquires,  in  judgment 
of  law,  an  absolute  and  pure  fee  against  the  remain- 
der-men and  reversioner,  although  the  reversion  were 
in  a  stranger;  whereas,  by  a  line,  the  estate  tail  is 
only  extinguished,  and  barred,  as  against  the  issue  in 
tail;  but,  as  to  the  remainder-men,  or  reversioner,  it 
subsists,  notwithstanding  that  act,  as  a  base  or  deter- 
minable fee,  on  failure  of  issue  :  it  was  therefore 
apprehended,  that  by  the  recovery,  which  removed 
all  restraints  and  limitations  ensuing  or  dependent 
after  the  estate  tail,    the  fee  so  acquired  by  Jacob 
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Banks  proceeded  out  of  the  estate  tail,  and  took  its 
effect  to  the  use  of  the  person  so  enabled  in  law  to 
suffer  the  same,  as  the  result  of  his  power,  in  virtue 
of  the  estate  tail,  which -was  gained  by  settlement 
{i.  e.)  by  purchase  ;  and  consequently  the  remainders 
and  reversions  which  subsisted  before  the  recovery 
were  alike  extinguished,  and  put  to  an  end,  by  force 
and  operation  of  such  recovery :  that  if  the  estate 
tail,  as  to  the  issue  only,  is  considered  as  barred 
by  a  recovery,  and  the  old  estate  in  fee  or  rever- 
sion, subject  to  the  estate  tail,  is  let  in,  and  takes 
place,  as  contended  for  by  the  plaintiff,  the  conse- 
quence and  inconvenience  thereof  would  be,  that 
in  that  case  every  estate  in  the  kingdom,  of  which 
a  recovery  is  suffered  by  a  tenant  in  tail,  seised  also 
of  the  reversion  in  fee,  would  still  remain  liable, 
as  assets  by  descent,  to  the  specialty  debts  of 
the  ancestor  from  whom  it  descended  (for  the  estate 
tail,  while  it  subsists,  and  the  base  fee,  gained  by 
force  of  a  fine,  suspends  the  remedy  so  long  as 
there  is  issue,  and  therefore  preserves  the  debts) ; 
and  this  form  of  conveyance,  invented  and  long  used 
to  strengthen  the  title  of  possessors  who  are  tenants 
in  tail,  would  be  a  means  of  destroying  such  inten- 
tion, and  would  revive  old  demands,  to  the  ruin  of 
many  families. 

After  hearing  counsel  on  the  writ  of  error,  the 
Judges  (who  attended  according  to  order)  were  di- 
rected to  deliver  their  opinions  on  the  following 
question,  viz.  "  Whether,  upon  the  death  of  Jacob 
Banks,  the  estate  in  question  did  by  law  descend  to 
his  heir  on  the  part  of  the  mother  or  not  ? "  And 
the  Judges,  having  taken  time  to  consider,  the  Lord 
Chief  Justice  of  the  Common  Pleas  delivered  their 
reasons  at  large,  and  concluded  with  their  opinion, 
"  That  the  estate  in  question,  upon  the  death  of  Jacob 
Banks,  did  not  descend  to  his  heirs  on  the  part  of  the 
mother."    Whereupon  it  was  ordered  and  adjudged. 
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that  the  judgment  given  in  the  Court  of  King's  Bench 
should  be  affirmed. 


CHAP,  X. 


What  Persons,  Estates,  and  Interests  are  not  banned  by 
a  Recovery. 


1.   Persons   who   are  not  Par- 
ties. 

3.  Estates  Precedent, 

7.  Estates  in  Doiver  and  Join- 
tures. 
32.  Estates  held  Jure  Uxoris. 


39.  Estates  Tail  granted  by  the 

Crown  for  Services. 
53.  Reversions     vested     in     the 
Croiun. 

57.  Estates  held  by  Elegit. 

58.  Executory  Devises. 


Persons  who 
are  not  parties. 


Pigot,  a. 


Estates  pre- 
cedent. 


Pieot,  137. 


Sectioiv  1. 

No  persons  are  barred  by  a  common  recovery  but 
those  who  are  parties  to  it,  and  the  issue  in  tail,  the 
remainder-men,  and  reversioner,  together  with  the 
persons  claiming  under  conditional  limitations  expect- 
ant on,  or  to  take  effect  upon  the  determination  of  the 
estates  tail. 

2.  Thus  if  lands  are  given  to  a  husband  and  wife, 
and  the  heirs  of  the  body  of  the  husband,  remainder 
over,  and  the  husband  alone  suffers  a  common  reco- 
very, in  which  he  comes  in  upon  the  voucher,  and 
vouches  over ;  such  recovery  will  bar  the  estate  tail, 
and  the  remainder  over ;  but  will  not  bar  the  wife's 
estate,  because  she  is  not  a  party. 

3.  No  estates  or  interests  are  barred  by  a  common 
recovery,  but  those  which  are  subsequent,  in  point 
of  limitation,  to  the  estate  of  which  the  recovery  is 
suffered ;  for  all  interests  precedent  remain  as  they 
were  before. 

4.  Thus,  although  a  recovery  be  a  good  bar  to  a 
remainder  for  years,  limited  to  commence  after  the 
determination  of  an  estate  tail ;  yet  if  such  term  be 
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limited  to  arise  before  the  estate  tail,  it  will  not  be 
barred  by  a  recovery  suffered  of  the  estate  tail. 

5.  A.  being  tenant  for  life,  remainder  to  B.  in  tail,  Piedgard  v. 
B.  made  a  lease  for  years,   to   commence  after  the  cro.^kz.  7i8. 
death   of  the  tenant   for  life.     The  tenant    for  life  P^n  Po^s. 
afterwards  suffered  a  common  recovery,  in  which  the 
remainder-man  in  tail  was  vouched :  and  it  was  de- 
termined that  the  term  for  years  was  not  barred  by 

the  recovery,  but  that  the  lessee  might  falsify  it. 

6.  If  a  person  is  tenant  for  life,  with  remainder  to  iinst.  204. 6. 

.  .      ,  .J       note. 

trustees  to  preserve  contmgent  remamders,  remanider 
to  his  first  and  other  sons  in  tail  male,  remainder  to 
his  daughters  as  tenants  in  common  in  tail,  remainder 
over;  and  having  a  daughter,  he  joins  with  her  in 
suffering  a  common  recovery  ;  it  will  be  good  against 
the  tenant  for  life,  and  his  daughter,  and  the  remain- 
der-man ;  but  the  estates  tail  limited  to  the  first  and 
other  sons,  being  prior  to  the  estate  of  the  daughter, 
and  being  supported  by  the  limitation  to  the  trustees, 
will  not  be  affected  by  the  recovery. 

7.  It  was  formerly  a  practice  for  women,  having  Estates  in  dower 

,  .     .  , .  ,  ,        and  jointures. 

estates  m  dower,  or  jomtures,  to  alienate  them  by  1  inst. 326. 6. 
fine  or  recovery ;  and  so  give  them  away  from  their 
husband's  family.    To  prevent  this  practice,  a  statute 
was  passed,   11  Hen.  VII.    c.  20,   by  which  it  was 
enacted,   "  That  any  woman  who  had  any  estate  in 
dower,  or  for  term    of  her    life,    or   in  tail,  jointly 
with  her  husband,  or  only  to  herself,  or  to  her  use, 
in  any  manors,  kc.  of  the  inheritance  or  purchase 
of  her  husband,   or  given  to  the  said  husband  and 
wife  in  tail,  or  for  term  of  life,  by  any  of  the  ances- 
tors of  the   said  husband,    or  by  any   other  person 
seised  to  the  use  of  the  said  husband  or  of  his  ances- 
tors, and  shall   hereafter,    being  sole,   or  with   any 
after-taken   husband,   discontinue,   alien,   release,  or 
confirm  with  warranty,  or  by  covin  suffer  any  reco- 
very of  the  same  ;  that  all  such  recoveries,  discon- 
tinuances, &c.  shall  be  utterly  void  and  of  no  effect ; 
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and  it  shall  be  lawful  for  the  person  m  remainder  or 
reversion  to  enter  immediately." 
Tit. 35.  C.9,         8.  In   the  statute  32  Hen.  VIII.  c.  36.  by  which 
tenants  in  tail  were  enabled  to  bar  their  issue  by  fine,  is 
§  2.  the  following  clause :  "  Provided  always,  that  this  act, 

nor  any  thing  herein  contained,  shall  extend  to  bar 
or  exclude  the  lawful  entry,  title,  or  interest  of  any 
heir  or  heirs,  person  or  persons,  in  or  to  any  manors, 
&c.  by  reason  of  any  fine  or  fines  levied  by  any 
woman  after  the  death  of  her  husband,  contrary  to 
the  intent  of  the  statute  11  Hen.  VII.,  of  any  manors, 
&c.  of  the  inheritance  or  purchase  of  the  said  hus- 
band, or  of  any  of  his  ancestors,  assigned  to  any  such 
woman  in  dower,  for  term  of  life  or  in  tail. 
wimbishv.  9.  These  statutes  having  been  made  to  prevent  an 

piowr42.       injury,   have   always  been  construed   liberally  ;   and 
therefore  every  kind  of  estate  created  by  the  fine  or 
recovery   of  a  jointress,  of  lands   held  by  her  as  a 
jointure,  is  void  against  the  heir  of  the  husband. 
Pigot  V.  Palmer,      10.  Tlius  wlicrc  a  tenant  in  tail,  who  was  a  join- 
3Rep.5i.6.      tress  withiu  the  stat.  11  Hen.  VII.,  accepted  a  fine 
2^Leon.'i68.     ^'^'^'  cogmzancc  de  droit  come  ceo,  8^x.  from  a  stranger, 
3—78.  ^\\\o  granted  and  rendered  the  lands  to  the  jointress 

for  100  years ;  it  was  adjudged  that  this  was  a  forfei- 
ture ;  for  otherwise  the  intention  of  the  statute  might, 
by  practices  of  this  kind,  be  entirely  defeated. 

11.  With  respect  to  the  estates  which  have  been 
deemed  to  be  comprehended  within  this  act,  the  same 
liberality  of  construction  has  been  adopted ;  and 
therefore  it  has  been  determined,  that  whenever  an 
estate  has  been  derived,  either  from  the  husband  him- 
self, or  from  any  of  his  ancestors,  it  is  protected  by 
these  statutes. 

Anon. Moo.  ]2.  Thus  wlicrc  the  ancestor  of  the  husband  made 

9:i  pi.  2;u. 

3  Rep.  r)0.  b.    a  feoffment  in  fee,  upon  condition  that  the  feoffees 

should  re-convey  to  the  husband  and  wife  in  tail — ■ 
This  was  adjudged  to  be  such  an  estate  as  was  in- 
tended by  the  statute. 
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13.  So  where  a  man  and  a  woman,  being  joint  te-  Laughters. 
nants  in  fee  simple  of  a  manor,  intermarried,  and  after-  Cro.EiS24. 
'wards  levied  a  fine  thereof  to  a  stranger,  who  ren- 
dered it  to  them  in  tail.     After  the  death  of  the  hus- 
band, the  wife  married  again,  and  she  and  her  second 
husband  levied  a  fine  of  it.     The  Court  held  that  the 

fine  was  void,  as  to  the  moiety  which  had  originally 
been  the  estate  of  the  husband,  because  it  was  pro- 
tected by  this  statute. 

14.  In  the  same  manner  where  one  brother,  in  con-  shamngtonv 
sideration  of  a  marriage  had  between  his  brother  and  pio°vd!":3oo. 
M.,  covenanted  to  stand  seised  to  the  use  of  himself 

for  life,  and  after  to  the  use  of  his  brother  and  his 
wife,  for  their  lives  ;  this  was  adjudged  to  be  a  join- 
ture within  the  statute  11  Hen.  VII.,  as  moving  from 
the  ancestor  of  the  husband. 

15.  Although  lands  are  settled  in  consideration  of 
money  paid  by  the  wife  or  her  friends ;  yet  if  the  mar- 
riage appears  to  have  also  constituted  a  part  of  the 
consideration,  the  estate  will  then  be  considered  as 
within  the  statute  11  Hen.  VII. 

16.  Thus,  where  a  grandfather  bargained  and  sold  vniarsv. 
lands  to  J.N.  for  thirty  years,  remainder  to  himself  Dyer.Tge' a. 
and  his  wife  for  life,  remainder  to  his  son  for  life,  re-  Ke'ihv.208.  a. 
mainder   to  his   grandson  and  one  S.,  the  daughter  Moo.93.p.23i. 
of  J.  N.,  and  the  heirs  of  their  two  bodies  begotten; 

after  which  followed  these  words:  "  for  the  which  vide  infra, 

manor,  bargain,  and  other  the  premises,  the  said  J.  E.  Thomson, s.  p. 

covenants  to  pay  the  said  sum  of  70/.  at  certain  days, 

&c."     The  son  afterwards  married  S.,  who  survived 

him,  and  with  a  second  husband  levied  a  fine  of  those 

lands.     The  jury  further  found,  dehors  the  indenture, 

that  the  indenture  and  bargain  and  sale  were  as  well 

in  consideration  of  the  marriagfe   as  of   the  money. 

It   was    held   by    three  Judges    against   Dyer,  that  Vide  Copland 

the  fine  was  void ;   for   they  expounded   the  words  jones,  ki. 

''■  given    by   the    ancestors,    &c."    to   be    any   lands  jen°k^3[of^^' 

assured  to  the  woman  in  jointure,  either  for  money 

VOL.  v.  2  G 
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(as  few  marriag-es  are  made  without  it),  or  else 
freely. 
2Vem.  489.  17.  A  trust  estatc,  or  an  equity  of  redemption,  is 
]Ab.Eq.22o.  ^iti^ij^  the  statute  11  Hen.  VII.  as  well  as  a  legal 
estate ;  for  uses  are  expressly  mentioned  in  that  sta- 
tute ;  and  a  trust  is  now  what  a  use  was  then. 

18.  With   respect  to    the   estates   which   are  not 
comprehended  within  the   statute    11  Hen.  VII.,  as 
the  object  of   it  was  only  to   prevent  women  from 
alienating  those  lands  which  were   settled  on  them 
by  their  husbands,   it  therefore  does  not  extend  to 
any  lands   which    were    originally  the   property   of 
the  wife,  or  which  were  derived  from  any  of  her  an- 
cestors. 
Eystonv.studd,       19.  Thus,  wlicrc  liusbaud  and  wife,  seised  of  lands 
ii°nst*366'.  a.    iu  right  of  tlic  wife,   levied  a   fine  sur  cognizance  de 
droit  come  ceo,  and  took  back  an  estate  to  the  hus- 
band and  wife  in  tail  general,  remainder  to  the  heirs 
of  the  wife.     The  husband  died,  leaving  issue  a  son ; 
the  wife  married  a  second  husband,  with  whom  she 
joined  in  levying  another  fine;  on  which  the  son  by 
the  first  husband  entered  for  a  forfeiture  by  the   11 
Hen.  VII.     It  was  determined  that  the  last  fine  was 
no  forfeiture  by  this  statute ;    for  as  the  estate  was 
originally  the  property  of  the  wife,  it  would  be  un- 
reasonable to  restrain  her  from  disposing  of  it,   and 
quite  foreign  to  the  intent  of  the  act ;  for  although  it 
might,  within  the  letter  of  the  act,  be  considered  as 
the  purchase  of  the  first  husband,  by  the  first  fine, 
yet  it  was  not  so  in  reality,  as  the  lands  were  origi- 
nally derived  from  the  wife. 
Palmer, 217.  20.  Husband  and  wife  sold  lands  which  were  the 

estate  of  the  wife,  and  purchased  other  lands  with 
the  money,  which  were  settled  on  the  husband  and 
wife  in  tail.  This  was  agreed  arguendo  to  be  a  jointure 
within  the  statute,  because  the  money  was  a  chattel 
vested  in  the  husband,  which  he  might  have  disposed 
of  as  he  pleased ;  and  therefore  when  he  laid  it  out  in 
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the  purchase  of  lands,  the  law  will  consider  them  as 
purchased  by  the  husband. 

21.  A  voluntary  gift  by  a  stranger  to  a  husband 
and  wife,  is  not  within  this  statute. 

22.  The  Bishop  of  Exeter  made  a  voluntary  gift  of  Wardv. 
lands  to  one  Turner  his  servant,  and  Sybill  his  wife,  So!'jac!'i/3. 
and  to  the  heirs  of  their  two  bodies.     The  husband  v^'°r,?|- ^^^* 

Yelv.  101. 

died,  and  the  wife  levied  a  tine  of  those  lands.  It 
was  resolved  that  this  was  not  a  jointure  within  the 
statute  11  Hen.  VII. ;  for  the  lands  did  not  come  from 
the  husband,  nor  from  any  of  his  ancestors. 

23.  If  lands  are  limited  by  a  husband,  or  by  any 
of  his  ancestors,  to  the  wife  in  tail  general,  without 
any  limitation  to  the  issue  or  heirs  of  the  husband, 
such  estate  is  not  protected  by  the  stat.  11  Hen.  VII. ; 
because  the  object  of  that  statute  was  to  prevent  wives 
from  prejudicing  the  issue  or  heirs  of  their  former 
husbands ;  but  where  no  remainder  is  limited  to  such 
j:)ersons,  no  prejudice  can  be  done  to  them. 

24.  Thus,  where  a  man  seised  in  fee  devised  lands  Foster  v. 
to    his   wife   in    tail    general,   remainder   over   to   a  eiiz.  2. 
stranger;  after  the  husband's  death,  the  wife  married  iuon.26']. 
a  second  time,  and  suffered  a  recovery.    The  daughter  Hughes  v. 
of  the  first  husband  entered  for  the  forfeiture.     But  it  369.  ' 
was  determined,  that  although  this  case  was  within 

the  letter  of  tlie  statute,  yet  it  was  not  within  the  in- 
tention of  it,  the  remainder  being  limited  from  the 
heirs  of  the  husband  to  a  stranger. 

25.  A  jointure  limited   to  a  woman  in  fee  is  not  4  Rep.  3.  i, 
within  the  statute  11  Hen.  VII.  for  the  same  reason. 

26.  These  statutes  were  originally  construed  to 
extend  to  a  fme  levied  by  the  husband  and  wife ;  for 
Lord  Coke  has  stated  a  case  where  a  man  seised  of  Hariey  v. 
lands  in  fee,  levied  a  fine  to  the  use  of  himself  for  3(;5.%'. 
life,  and  after  to  the  use  of  his  wife,  and  of  the 
heirs  male  of  her  body  by  him  begotten,  for  her 
jointure,  and  had  issue  male ;  afterwards  he  and  his 

wife  levied  a  fine,  and  suffered  a  common  recovery. 

1  G  2 
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The  husband  and  wife  died ;  the  issue  male  entered 
by  force  of  the  statute  11  Hen.  VII. ;  and  it  was 
holden  by  the  justices  of  assize,  that  the  entry  of 
the  issue  male  was  lawful. 

27.  The  doctrine  laid  down  in  the  above  case  has 
however  been  contradicted  by  a  more  modern  deter- 
mination. 

28.  A  father,  in  consideration  of  the  marriage  of 
his  son,  and  of  200/.  portion,  covenanted  to  convey 
lands  to  the  use  of  the  son  and  his  wife,  and  of  the 
heirs  of  the  body  of  the  wife,  remainder  to  his  own 
right  heirs.  A  conveyance  was  made  accordingly, 
and  the  husband  and  wife  joined  in  levying  a  fine  of 
the  lands.  It  was  resolved,  first,  that  this  was  a  join- 
ture within  the  intent  of  the  statute,  although  part  of 
the  consideration  was  money  paid  by  the  father  of 
the  wife  to  the  father  of  the  husband,  ii.  That  the 
fine  did  not  operate  as  a  forfeiture,  either  within  the 
words  or  intention  of  the  statute  ;  for  the  wife  was  not 
sole,  nor  was  the  alienation  with  an  after-tak^n  hus- 
band; and  the  object  of  the  statute  was  only  to  pro- 
vide against  the  disherison  of  the  heirs  of  the  husband 
contrary  to  his  intention. 

29.  The  right  of  entry  which  is  given  by  the  stat. 
11  Hen.  VII.  is  not  confined  to  the  heir  of  the  hus- 
band, but  is  extended  to  the  person  to  whom  the  in- 
heritance is  to  go  after  the  decease  of  the  woman, 
whether  he  be  the  heir  of  the  husband,  or  a  stranger 
deriving  under  the  heir  of  the  husband. 

30.  Thus,  where  Sir  Richard  Bridges  made  a  feoff- 
ment of  lands  to  trustees,  on  condition  that  they 
should  give  back  the  same  to  him  and  his  wife,  and 
to  the  heirs  of  their  two  bodies  begotten,  remainder 
to  the  right  heirs  of  Sir  Richard,  which  was  accord- 
ingly done.  Sir  Richard  had  issue  by  his  wife  a  son, 
named  Anthony,  and  died.  Anthony,  in  the  lifetime 
of  his  mother,  conveyed  the  lands  by  fine  to  Sir  G. 
Browne  in  fee  ;  the  wife  afterwards  made  a  lease  for 
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three  lives,  not  warranted  by  the  statute  32  Hen.  VIII., 
whereupon  Sir  G.  Browne  entered ;  and  the  question 
was,  whether  his  entry  was  lawful  within  the  statute 
11  Hen.  VII.  It  was  resolved  that  the  entry  of  Sir 
G.  Browne  was  lawful,  because  he  was  the  person  who 
had  the  immediate  right  to  the  inheritance  after  the 
death  of  the  wife. 

31.  By   the   8th  and   9th  sections  of  the   statute  Lincoln  Coi. 
11  Hen.  VII.  it  is  provided,  that  it  shall  not  extend  "'^'     ^^' 
to  any  recovery  to  be  had  with  the  heirs  next  inhe- 
ritable to  the  woman;  or  where  the  person  next  in 
remainder  consents  to  the  same ;  provided  such  con- 
sent appear  on  record. 

32.  By  the  common  law,  if  a  husband  seised  of  Estates  held 

1  !•  •!  r    1    •  •  !•  ^  -I      ^  •       ^  n  r>       i  jUre  UXoris. 

lands  m  right  of  his  wile,  had  levied  a  fine  of  them  i  last.  326. «. 
without  her  concurrence,  it  operated  as  a  discon- 
tinuance ;  by  which  means  the  wife  was  barred  of  her 
entry,  after  the  death  of  her  husband,  and  was  ob- 
liged to  bring  her  writ  of  cm  in  vita:  and  therefore, 
Littleton  says,  the  Judges  would  not  permit  a  man  to  §731. 
levy  a  fine  alone  of  his  wife's  estate. 

33.  This  produced  a  clause  in  the  stat.  32  Hen.  VIII. 
c.  28.  §  6.  by  which  it  is  enacted,  '*  That  no  fine, 
feoffment,  or  other  act  or  acts  thereafter  to  be  made, 
suffered,  or  done  by  the  husband  only,  of  any  manors, 
&c.  being  the  inheritance  or  freehold  of  his  wife, 
during  the  coverture  between  them,  shall  in  any  wise 
be  or  make  any  discontinuance  thereof,  or  be  preju- 
dicial or  hurtful  to  the  said  wife,  or  to  her  heirs,  or  to 
such  as  shall  have  right,  title,  or  interest  to  the  same, 
by  the  death  of  such  wife  or  wives  :  but  the  same  wife 
and  her  heirs,  and  such  other  to  whom  such  right  shall 
appertain,  after  her  decease,  shall  and  may  then  law- 
fully enter  into  all  such  manors,  &c. ;  any  such  fine, 
feoffment,  or  other  act  to  the  contrary  notwithstand- 
ing ;  fines  levied  by  the  husband  and  wife,  whereunto 
the  said  wife  is  party  and  privy,  only  except." 

34.  This  act  having  been  made  to  suppress  awrong^  iinst.326.a. 
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Greneiey's       aiid  to  give  tlic  injured  party  a  more  speedy  remedy 
sJaumonfs'  '  ^haii  whut  the  common  law  afforded,  it  has  been  con- 
JgY'Re"'i39    ^^^'^^^  liberally.     So  that  where  lands  were  given  to 
a  husband  and  wife,  and  the  heirs  of  their  two  bodies, 
and  the  husband  alone  levied  a  fine  thereof,  and  died ; 
the  entry  of  the   wife  was  adjudged   to  be  lawful ; 
although  the  words  of  the  act  are,  "  being-  the  inheri- 
tance or  freehold  of  the  wife;"  whereas  in  this  case 
the  lands  were  as  well  the  inheritance  and  freehold  of 
the  husband  as  of  the  wife. 
Dyer,  i62.pl.        35.  Where  husband  and  wife  are  joint  purchasers 
in  tail,  remainder  to  the  wife  in  fee,  and  the  husband 
alone  levies  a  fine,  and  dies  ;  this  is  an  alienation  within 
the  statute. 

1  Inst.  32f5.  a.        30.  Lord  Coke  says,  if  a  husband  cause  a  praecipe 

quod  reddat  upon  a  feint  title  to  be  brought  against 
him  and  his  wife,  and  suffers  a  recovery  without  any 
voucher,  and  execution  is  had  against  him  and  his 
wife,  yet  this  is  helped  by  the  statute ;  for  this  is  the 
act  of  the  husband,  and  the  words  of  the  statute  are, 
*'  made,  suftered,  or  done." 

2  Inst.  681.  37.  Although  the  King  be  not  named  in  this  act, 

yet  he  is  bound  by  it  as  well  as  a  subject.  So  that 
if  a  husband  alone  levies  a  fine  of  his  wife's  land  to  the 
King,  still  the  wife  may  enter  after  the  death  of  her 
husband. 
1  Inst. 326. (7.  38.  If  the  wife  dies  before  entry,  her  issue  may 
enter ;  and  if  she  has  no  issue,  then  the  person  in 
remainder  or  reversion  may  enter,  by  the  very  words 
of  the  statute. 
Estates  tall  39.  When  recoveries  were  established  as  common 

crmt^'^fo?se^r!  assuranccs,  the  judges  held  that  every  kind  of  estate 
vices, Dyer,  tail,  whcthcr  crcatcd  by  a  subject  or  by  the  Crown, 
Wiseman's  case,  was  baiTablc  by  a  common  recovery;  as  also  all  such 
Mitfordv.'  remainders  over,  and  reversions,  as  were  vested  in 
i]vSre,435.  any  private  persons.  And  even  where  the  ultimate 
8  Taunt.  1.  rcvcrsion  was  vested  in  the  Crown,  it  was  fully  es- 
tablished that  a  common  recovery  would  bar  the  issue 
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in  tail,  and  all  intermediate  remainders  between  the 
estate  tail  and  the  reversion  vested  in  the  Crown : 
for  otherwise  a  perpetuity  might  have  been  created, 
by  limiting  the  ultimate  reversion  to  the  Crown. 

40.  By  the  stat.  34  &  35  Hen.  VIII.  c.  20.  reciting 
that  where  divers  of  the  King's  progenitors,  and  es- 
pecially the  King  himself,  had  given  and  granted,  or 
otherwise  provided  to  his  and  their  subjects,  manors, 
&c.  to  them  and  to  the  heirs  male  of  their  bodies,  or  to 
the  heirs  of  their  bodies  ;  minding  at  the  time  of  such 
gifts  not  only  to  prefer  and  advance  presently  the 
donees,  but  also  their  heirs  in  blood  of  their  bodies, 
according  to  the  limitations  of  the  said  gifts,  to  the 
intent  that  recompense  for  the  service  of  such  donees 
should  not  only  be  a  benefit  for  their  own  persons,  but 
a  continual  profit  and  commodity  to  and  for  their 
heirs  coming  of  their  bodies,  whereby  such  heirs  should 
have  in  special  memory  and  daily  remembrance  the 
profit  that  they  had  and  took  by  the  service  of  their 
ancestors,  done  to  the  kings  of  the  realm,  and  thereby 
be  the  better  encouraged  to  do  like  service  to  their 
sovereign  lord.  And  forasmuch  as  sundry  such  do- 
nees in  tail  and  their  heirs  had  sufijered,  and  daily 
suffered,  by  their  consents,  untrue  and  feigned  re- 
coveries to  be  had  against  them  with  common  voucher 
or  otherwise  of  manors,  &c.  so  given,  granted,  or  pro- 
vided in  tail,  by  the  King  or  his  progenitors  as  afore- 
said, to  the  intent  by  fraud,  covin,  and  untrue  means, 
not  only  to  bind  and  defeat  their  heirs,  inheritable  by 
the  limitation  of  such  gifts,  whereby  questions  and 
diversities  of  opinions  had  risen,  whether  such  feigned 
and  untrue  recoveries  against  such  tenants  in  tail,  by 
their  own  consent,  of  lands,  &c.  whereof  the  reversion 
or  remainder  was  in  the  King,  at  the  time  of  such 
recoveries  had,  should,  after  the  death  of  the  tenant  in 
tail,  bind  the  heirs  in  tail  or  not. 

41.  It  is  enacted  by  the   second   section   of  this 
statute,  **  That  no  such  feigned  recovery  thereafter 
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to  be  had  by  assent  of  parties  against  any  such  tenant 
or  tenants  in  tail  of  any  lands,  &c.  whereof  the  rever- 
sion-or  remainder,  at  the  time  of  such  recovery  had, 
shall  be  in  the  King,  shall  bind  or  conclude  the  heirs 
in  tail,  whether  any  common  voucher  be  had  in  any 
such  feigned  recovery  or  not ;  but  that  after  the  death 
of  every  such  tenant  in  tail,  against  whom  any  such 
recovery  shall  be  had,  the  heirs  in  tail  may  enter, 
have,  and  enjoy  the  lands,  &c.  according  to  the  form 
of  the  gift  of  entail ;  the  said  recovery,  or  any  other 
thing  or  things  to  be  had,  done,  or  suffered  by  or 
against  any  such  tenant  in  tail,  to  the  contrary  not- 
withstanding." 

And  it  is  further  enacted  by  the  third  section  of 
this  statute,  "  That  the  heirs  of  every  such  tenant  in 
tail,  against  whom  any  such  feigned  recovery  shall  be 
had,  shall  take  no  advantage  for  any  recompense  in 
value  against  the  voucher,  nor  his  heirs." 
iinst.:?-2.6.  42.  Lord  Coke  has  observed,  that  in  the  construc- 
tion of  this  statute,  the  judges  have  laid  down  the  ten 
following  rules :  **  i.  The  estate  tail  must  be  created 
by  a  king,  and  not  by  any  subject,  albeit  the  King  be 
his  heir  to  the  reversion ;  for  the  preamble  speaks  of 
gifts  made  to  subjects,  and  none  can  have  subjects  but 
the  King;  and  also  in  the  preamble  it  is  said,  (for  ser- 
vice done  to  the  kings  of  the  realm),  and  the  body  of 
the  act  referreth  to  the  preamble,  and  therefore  if  the 
Duke  of  Lancaster  had  made  a  gift  in  tail,  and  the 
reversion  descended  to  the  King,  yet  was  not  that 
estate  tail  restrained  by  that  statute,  and  so  of  the 
like.  II.  If  the  King  grant  over  the  reversion,  then  a 
recovery  suffered  will  bar  the  estate  tail,  because  the 
King  had  no  reversion  at  the  time  of  the  recovery. 
III.  If  the  King  make  a  gift  in  tail,  the  remainder  in 
tail,  or  grant  the  reversion  in  tail,  keeping  the  rever- 
sion in  the  Crown,  a  recovery  against  tenant  in  tail  in 
possession  shall  neither  bar  the  estate  tail  in  posses- 
sion by  the  express  purview  of  the  statute,  nor,  by 
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consequence,  the  estate  in  remainder  or  reversion, 
for  that  the  reversion  or  remainder  cannot  be  barred, 
but  where  the  estate  tail  in  possesion  is  barred,  iv.  If 
a  subject  make  a  gift  in  tail,  the  remainder  to  the 
King  in  fee,  albeit  the  words  of  the  statute  be  (whereof 
the  reversion  or  remainder  of  the  same.  See.)  yet  see- 
ing the  estate  in  tail  was  not  created  by  a  king,  as  hath 
been  said,  the  estate  tail  may  be  barred  by  a  common 
recovery,  v.  If  Prince  Henry,  son  of  Henry  VII., 
had  made  a  gift  in  tail,  the  remainder  to  Henry  VII.  in 
fee,  which  remainder,  by  the  death  of  Henry  VII., 
had  descended  to  Henry  VIII.,  so  as  he  had  the  re- 
mainder by  descent,  yet  might  tenant  in  tail,  for  the 
cause  aforesaid,  bar  the  estate  tail  by  a  common  re- 
covery. VI.  The  word  (remainder)  in  the  statute  is 
no  vain  word,  for  the  words  of  the  preamble  be,  the 
King  hath  given  or  granted,  or  otherwise  provided,  to 
his  servants  and  subjects.  The  word  (reversion)  in  the 
body  of  the  act,  hath  reference  to  these  words  (given 
or  granted),  and  (remainder)  hath  reference  to  these 
words  (otherwise  provided),  as  if  the  King,  in  con- 
sideration of  money,  or  of  assurance  of  land,  or  for 
other  consideration  by  way  of  provision,  procure  a 
subject,  by  deed  indented  and  enrolled,  to  make  a 
gift  in  tail  to  one  of  his  servants  and  subjects,  for 
recompense  of  service  or  other  consideration,  the  re- 
mainder to  the  king  in  fee,  and  all  this  appear  of 
record;  this  is  a  good  provision  within  the  statute, 
and  the  tenant  in  tail  cannot  by  a  common  recovery 
bar  the  estate  tail :  so  it  is  if  the  remainder  be  limited 
to  the  king  in  tail ;  but  if  the  remainder  be  limited  to 
the  king  for  years,  or  for  life,  that  is  no  such  remainder 
as  it  is  intended  by  the  statute,  because  it  is  of  no  re- 
mainder of  continuance,  as  it  ought  to  be,  as  it  ap- 
peareth  by  the  preamble ;  and  it  ought  to  have  some 
affinity  with  a  reversion,  wherewith  it  is  joined. 
VII.  Where  a  common  recovery  cannot  bar  the  estate 
tail  by  force  of  the  said  statute,  there  a  fine  levied  in 
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fee,  in  tail,  for  lives,  or  years,  with  proclamations 
according  to  the  statutes,  shall  not  bar  the  estate  tail, 
or  the  issue  in  tail,  where  the  reversion  or  remainder 
is  in  the  king,  as  is  aforesaid,  by  reason  of  these  words 
in  the  said  act  (the  said  recovery,  or  any  thing  or 
things  hereafter  to  be  had,  done,  or  suffered,  by  or 
against  any  such  tenant  in  tail  to  the  contrary  not- 
withstanding), which  words  include  a  fine  levied  by 
such  a  donee,  and  restraineth  the  same.  viii.  But 
where  a  common  recovery  shall  bar  the  estate  tail, 
notwithstanding  that  statute,  there  a  fine  with  procla- 
mations shall  bar  the  same  also.  ix.  Where  the  said 
latter  words  of  the  statute  be  (had,  done,  or  suffered  by 
or  against  any  such  tenant  in  tail),  the  sense  and  con- 
struction is,  where  tenant  in  tail  is  party  or  privy  to 
the  act,  be  it  by  doing  or  suffering  that  which  should 
work  the  bar,  and  not  by  mere  permission,  he  being 
a  stranger  to  the  act,  as  if  tenant  in  tail  of  the  gift 
of  the  king,  the  reversion  to  the  king  expectant,  is 
disseised,  and  the  disseisor  levy  a  fine,  and  five  years 
pass,  this  shall  bar  the  estate  tail:*  and  so  if  a  colla- 
teral ancestor  of  the  donee  release  with  warranty,  and 
the  donee  suffer  the  warranty  to  descend  without 
any  entry  made  in  the  life  of  the  ancestor,  this  shall 
bind  the  tenant  in  tail,  because  he  is  not  party  or 
privy  to  any  act  either  done  or  suffered  by  or  against 
him.  X.  Albeit  the  preamble  of  the  statute  extend 
only  to  gifts  in  tail  made  by  the  kings  of  England  be- 
fore the  act,  (viz.  hath  given  and  granted,  &c.),  and 
the  body  of  the  act  referred  to  the  preamble,  (viz.  that 
no  such  feigned  recovery  hereafter  to  be  had  against 


*  The  only  authority  quoted  hy  J.oid  Coke  in  support  of  this  position, 
is  the  ease  of  Stratfield  v.  Dover,  Trin.  39  Eliz.  which  is  reported  in 
1  Cro.  595.  612.  but  no  judgment  was  given  on  this  point;  and  Justice 
Wahnsley  observed,  that  if  such  a  doctrine  were  admitted,  it  would  be  a 
common  mischief,  for  then  tenants  in  tail  of  the  gift  of  the  Crown  might 
get  themselves  disseised,  in  which  case  a  fine  levied  by  the  disseisor 
would  bar  the  issue.     Vide  1  Sid.  166.    1  Roll.  Rep.  171, 
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such  tenant  in  tail),  so  as  this  word  (such)  may  seem 
to  couple  the  body  and  the  preamble  together ;  yet 
in  this  case  (such)  shall  be  taken  for  such  in  equal 
mischief,  or  in  like  case ;  and  by  divers  parts  of  the 
act,  it  appeareth  that  the  makers  of  the  act  intended 
to  extend  it  to  future  gifts,  and  so  is  the  law  taken  at 
this  day,  without  question." 

43.  As  this  statute  deprives  tenants  in  tail  of  the 
gift  of  the   Crown    of  all   power  of  alienation,   the 
judges  have  construed  it  strictly;  and  it  is  observ- 
able, that  an  estate  tail  of  this  kind  is  the  only  per-  Muigraver. 
petuity  which  can  possibly  be  created  without  the  aid  tu.  35.c.  i3. 
of  the  Legislature. 

44.  Thus,  where  a  person  conveyed  lands  to  the 
Crown,  to  the  intent  that  the  Crown  should  reconvey 
them  to  the  same  person  in  tail,  reserving  the  ultimate 
reversion  to  the  Crown ;  such  an  estate  was  held  not 
to  be  within  the  protection  of  this  statute. 

45.  Thus,  where  William  Earl  of  Derby  conveyed  johnsonv. 
lands  to  trustees,  to  the  intent  that  they  should  convey  pigot°2?L  ^^' 
the  same  to  Queen  Elizabeth,  her  heirs  and  successors,  -  ^^°^-  ^'^^• 
that  the  Earl  of  Derby  might  accept  of  a  grant  from 

the  Crown  of  the  same  lands,  to  him  and  the  heirs 
male  of  his  body,  leaving  the  ultimate  reversion  in  the 
Crown,  which  was  accordingly  done.  It  was  deter- 
mined, that  this  estate  tail  was  not  within  the  pro- 
tection of  those  statutes,  it  being  a  fraudulent  con- 
trivance to  create  a  perpetuit}^ 

46.  No  estate  tail  granted  by  the  Crown  will  fall 
under  the  protection  of  these  statutes,  unless  the  grant 
appear  to  have  been  made  as  a  reward  for  services. 

47.  Thus,  where  it  was  found  by  special  verdict,  Perkinsr. 
that  one  William  Dexter,  being  tenant  in  fee  of  the  i^Biack.  r. 
premises,  enfeoffed  Henry  Earl  of  Derby,  afterwards  51^:,'^  ^"'^'^• 
King  Henry  IV.,  to  hold  to  him  and  his  heirs.     After- 
wards the  King,  by  letters  patent  under  the  duchy  seal 

of  Lancaster,"  7  Hen.  IV.,  reciting  the  said  feoffment, 
and  that  Margaret  the  wife  of  John  Milton  was  grand- 
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daughter  and  heir  of  William  Dexter,  and  that  Milton 
and  his  wife  had  petitioned  the  King  to  be  fully  re- 
enfeofted  thereof;  7ious  voulantz  -cele  partie  soit  fait  ceo 
que  loy,  bone  foif,  et  conscience  demandcnty  have  of  our 
especial,  grace  given  and  granted  to  the  said  John 
Milton  and  Margaret  his  wife,  and  the  heirs  of  the 
body  of  the  said  Margaret,  the  said  premises,  to  be 
holden  as  of  the  King  and  his  heirs,  dukes  of  Lan- 
caster, as  of  the  duchy  of  Lancaster  in  chief  for  ever, 
with  reversion  to  the  King  and  his  heirs,  dukes  of  Lan- 
caster, on  failure  of  issue  of  the  said  Margaret.  The 
question  was,  whether  the  entail  created  by  the  letters 
patent  of  Hen.  IV.,  with  the  reversion  to  the  King  in 
fee,  was,  under  all  its  circumstances,  such  an  estate 
tail  as  was  protected  from  being  barred  by  a  common 
recovery,  by  virtue  of  the  statute  34  Hen.  VIII.  c.  20. 
It  was  insisted  for  the  plaintiff,  i.  That  no  estate  was 
intended  to  be  protected  by  that  statute  but  such  as 
had  been  given  or  provided  by  the  King  in  reward  of 
some  special  services,  because  the  preamble  of  the 
act  speaks  only  of  estates  granted  upon  such  con- 
siderations. II.  That  this  grant  appeared  upon  the 
face  of  it  to  be  merely  a  restitution  of  what  belonged 
of  right  to  the  grantees;  an  act  of  justice,  and  not  of 
bounty  in  the  King,  ceo  que  hi/,  bonefoy,  et  conscience 
demandent;  for  which  purpose  it  must  be  supposed, 
either  that  a  legal  title  subsisted  in  the  grantees,  para- 
mount to  the  title  of  King  Henry  IV.,  by  means  of 
some  condition  or  defeasance  annexed  to  AVilliam 
Dexter's  feoffment  to  the  Earl  of  Derby,  or  that  Dex- 
ter and  his  heirs  had  an  equitable  right,  and  that 
King  Henry  IV.,  when  Earl  of  Derby,  was  merely  a 
feoffee  to  uses.  To  this  it  was  answered  for  the  de- 
fendant: I.  That  if  the  words  of  an  enacting  clause 
are  wider  and  more  extensive  than  the  preamble,  the 
preamble  shall  not  narrow  and  confine  them ;  that 
though  the  principal  purview  of  the  act  was  to  protect 
such  estates  tail  as  were  granted  for  services  done, 
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yet  this  was  not  the  only  reason.  The  diminution  of 
the  King's  feodal  rights  was  also  expressly  alleged  as 
another  reason,  which  would  happen  oftener  by  cut- 
ting off  entails,  and  thereby  preventing  infancies  and 
wardships.  That  if  services  were  indispensably  ne- 
cessary to  bring  a  grant  within  the  protection  of  the 
statute,  the  law  would,  at  this  distance  of  time,  pre- 
sume them.  That  in  the  statute  of  fines,  32  Henry  VIII. 
c.  36.,  there  is  the  same  protection  of  estates  tail,  the 
reversion  of  which  is  in  the  Crown  ;  and  in  pari  ma- 
teria both  statutes  should  be  uniformly  construed. 
That  in  1  And.  140,  and  1  Inst.  373,  where  this  statute 
is  fully  explained,  not  a  word  appears  to  prove  that 
services  must  be  stated  in  the  grant,  ii.  That  an 
entail  which  had  lasted  three  hundred  and  sixty  years 
under  the  protection  of  this  statute,  ought  not  now  to 
be  shaken  by  presumptions  and  conjectures.  Its 
having  been  so  long  unbarred,  gives  a  presumption, 
that  the  owners  knew  it  was  unbarrable.  The  first 
attempt  to  alter  the  entail  was  in  1G52,  when  there 
was  no  king  in  being,  and  all  the  crown  lands,  as  well 
in  reversion  as  in  possession,  were  vested  in  trustees 
for  sale ;  and  if  the  reversion  is  once  out  of  the  Crown, 
the  protection  is  gone.  iii.  That  there  was  no  ground 
to  suppose  a  condition  or  defeasance  annexed  to  Dex- 
ter's  feoffment;  as  the  feoffment  is  recited,  and  no 
mention  made  of  any  defeasance  or  condition,  iv.  That 
supposing  the  Earl  of  Derby  a  feoffee  to  use,  which 
was  not  proved,  still  the  grant  of  Henry  IV.  was  free 
and  gratuitous  ;  for  as  the  law  of  uses  then  stood, 
before  the  statute  1  Rich.  III.  c.  5,  if  the  King,  when' 
a  private  man,  was  seised  to  a  use,  upon  the  assump- 
tion of  the  Crown,  the  use  was  extinguished,  and  the 
King  became  absolute  owner  of  the  estate.  To  re- 
grant  it  to  the  feoftbr  might  be  generous  and  honour- 
able, but  was  (legally  speaking)  gratuitous.  But  it  ' 
could  not  be  the  execution  of  a  use,  because  the  King 
only  grants  an  estate  tail,  reserving  the  fee  to  himself; 
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makes  it  a  tenure  in  capite,  and  to  be  liolden  of  the 
duchy  of  Lancaster,  which  is  quite  incompatible  with 
the  idea  of  the  Earl  of  Derby's  being  merely  a  feoffee 
to  uses,  which  must  have  been  executed  in  the  same 
plight  as  when  the  original  feoffment  was  made. 

Lord  Mansfield. — "  It  is  certain  that  the  preamble 
of  a  statute  cannot  restrain  the  enacting  part  of  it, 
where  the   enacting  part  is  clearly  larger  than   the 
preamble.     But  in  this  case,  the  estates  mentioned 
in  the  enacting  part,   clearly  refer  to   those   in   the 
preamble,  by  the  word   *  such,''  which  runs  through 
the  whole.     It  must  therefore  be  admitted,  that  in 
order    to    obtain    the   protection    of    the   statute   of 
Hen.  VIII.,  the  estate  tail  must  be  o^  i\\Q  gift  ox  pro- 
vi-sion  of  the  King,   by  way   of  reward.     As  for  the 
services,  which   are   the   consideration   of  such   gift, 
these  must,  at  a  distance  of  time,  be  presumed,  and 
need  not  be  proved.     To  take  it  out  of  the  statute, 
you  must  show  that  it  is  not  of  the  gift  or  provision 
of  the  King.     And,  in  the  present  case,  it  is  plainly 
not  so,  upon  the  face  of  it.     The  petition  is  founded 
upon    no    other   consideration,    than   that    Elizabeth 
Milton  was  cousin  and  heir  of  Dexter,  who  enfeofTed 
the  Earl  of  Derby.     No  merits  are  mentioned,  not- 
withstanding   the  statute  4  Hen.  IV.  c.  4.   was  then 
recent.     The  King  himself  states,  that  he  was  bound 
to  make  the  grant  by  law,  good  faith,  and  conscience. 
What  the  circumstances  of  the  fact  were,  cannot  now 
be  discovered ;    whether   a   defeasance,   a  condition, 
or  a  use,  or  any  thing  else.      Nor  is  it  material  to 
know.     It  is  enough,  that  the  King  has  recited  gene- 
rally, that  he  w^as  hound  to   do  it.     It  cannot,  there- 
fore, be  a  gift.     As  to  the  objection,  that  the  King 
granted  only  a  particular  estate,  and  kept  back  the 
fee,  that  might  be  all  he  was  bound  to  do.     Nor  can 
we  reason  very  conclusively  from  the  conduct  of  such 
a  prince  as  Henry  IV.      lie  might  possibly  do  only 
half  justice.     Such   things  have   happened  in   later 


Title  XXXVI.     Recoven/.     C/i.  x.  §  48—50.  4G3 

times.  Lord  Anglesey,  after  the  restoration,  was  ob- 
liged to  restore  the  estates  he  had  got  during  the 
rebellion  in  Ireland ;  yet  many  of  the  poor  owners 
were  glad  to  compound,  and  take  leases  for  ninety- 
nine  years,  instead  of  the  fee.  Upon  the  whole,  as 
the  estate  was  not  of  the  King's  gift,  I  think  it  not 
within  the  protection  of  the  statute,  and  therefore 
the  recovery  is  good."  Mr.  Justice  Yates  was  of 
the  same  opinion;  and  said,  the  Court  would  not 
stretch  to  enlarge  the  interpretation  of  a  statute,  which 
prohibits  the  natural  right  of  alienation  by  tenant  in 
tail. 

48.  No  alteration  however  in  the  limitations  of  an 
estate  tail,  whereof  the  reversion  continues  in  the 
Crown,  will  enable  the  tenant  in  tail  to  bar  his  issue, 
or  the  reversion. 

49.  Thus,  in  the  case  of  the  Earl  of  Derby,  one  of  Mun-eyv. 
the  questions  was,  whether  an  estate  tail,  granted  by  Prke"!'""^ 
Richard  III.  to  the  Derby  family  as  a  reward  for  ser-  J;,f/J'"49^^^* 
vices,  which  by  a  private  act  of  4  Jac.  I.  was  limited  2 show.  104 

'^  ^  r.  Jones,  ~o7, 

to  the  heirs  male  of  the  family  in  a  ditierent  manner 
from  that  in  which  it  had  been  limited  by  the  letters 
patent,  the  reversion  still  continuing  in  the  Crown, 
was  within  the  protection  of  these  statutes  ?    And  the  s  wiis.  Rep. 

275. 

majority  of  the  Judges  in  the  Exchequer  Chamber 
were  of  opinion,  that  notwithstanding  the  alterations 
made  by  the  pnvate  act  of  parliament,  as  they  were 
all  within  the  compass  of  the  old  entail,  and  as  the 
reversion  still  continued  in  the  Crown,  the  estate  was 
within  the  protection  of  the  34  &  35  Hen.  VIII. 

50.  It  was  formerly  usual  for  persons  who  were 
seised  of  estates  tail  of  this  kind  to  procure  the  con- 
currence of  the  Crown  to  alienate  them,  which  was 
commonly  effected  in  this  manner : — The  Crown  con- 
veyed the  reversion  to  a  subject,  either  in  trust  for 
itself,  or  for  the  tenant  in  tail,  by  which  means  a 
fine  or  recovery  was  a  good  bar  of  the  estate  tail,  ac- 
cording to  the  second  rule  laid  down  by  Lord  Coke. 


464 

Chesterfield's 
case,  Hard. 
40<J.  T.  Raym, 
'J«8.358, 
T.  Jones,  251. 


Tit.  34. 


Reversions 

vested  in  the 

Crown. 

Pigot,  85. 

Neale  v. 

Wildini?, 

1  WiIs,IJ.2;5. 


Plovvd.  553. 
1  Inst.  335.  a. 


Reco/.  85. 


Title  XXXVI.     Recoven/.    Ch.  x.  §  51—54. 

51.  Thus,  it  was  held  by  all  the  Judges,  that  if  the 
King  made  a  gift  in  tail,  reserving  the  reversion  to 
himself,  and  afterwards  permitted  the  tenant  in  tail  to 
suffer  a  common  recovery,  by  granting  the  reversion 
to  a  stranger,  in  trust  to  re-convey  it  after  the  re- 
covery was  had,  a  common  recovery  suffered  under 
these  circumstances  would  bar  both  the  estate  tail 
and  the  reversion ;  because  the  reversion  was  once 
severed  from  the  Crown,  by  which  means  the  privity 
of  estate  was  destroyed :  for  the  intention  of  the 
statute  was  only  to  restrain  common  recoveries,  where 
the  reversion  always  continued  in  the  Crown,  without 
any  alteration. 

52.  Since  the  statute  1  Ann.  st.  1.  c.  7.  the  above 
mode  of  evading  this  act  is  effectually  prevented,  the 
Crown  being  restrained  by  that  statute  from  alienating 
its  ancient  possessions  in  fee  simple  ;  and  therefore 
an  act  of  parliament  is  the  only  mode  by  which  such 
an  entail  can  now  be  barred. 

53.  Before  the  statute  De  donis,  when  the  King 
created  a  conditional  fee,  there  remained  nothing  in 
the  Crown  but  a  bare  possibility  ;  and  if  the  donee 
had  issue,  and  afterwards  aliened,  the  King's  possi- 
bility was  barred,  as  well  as  that  of  the  subject. 
After  the  statute  Dc  donls  had  turned  that  possibi- 
lity into  a  reversion,  and  after  common  recoveries 
were  allowed  to  be  common  assurances,  and  to  bar 
remainders  and  reversions,  it  became  a  question  how 
far  a  recovery  could  bar  a  remainder  or  reversion 
vested  in  the  King :  and  it  was  held  by  the  Judges, 
that  though  a  recovery  suffered  by  a  tenant  in  tail 
barred  the  estate  tail,  yet  that  it  would  not  aflf'ect 
any  interest  which  the  King  had  in  the  remainder  or 
reversion,  as  they  did  not  venture  to  assert  that  the 
Crown  could  be  deprived  of  any  part  of  its  property, 
under  pretence  of  a  recompense  in  value,  which  was 
merely  imaginary. 

54.  Pigot  says  it  is  vcwata  fjucstio  how  far,  at  com- 
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mon  law,  a  remainder  vested  in  the  Kins'  was  di- 
vested  by  recovery  and  discontinuance ;  but  he  after- 
wards admits  that  neither  a  fine  nor  common  reco- 
very can  divest  any  estate  in  remainder  or  rever- 
sion out  of  the  King.  He  then  says,  that  if  a  reco- 
very be  on  good  title  against  tenant  in  tail,  and  the 
King  has  the  remainder  by  a  defeasible  title,  there  it 
shall  divest  the  remainder  out  of  the  King,  and  restore 
and  remit  the  right  owners. 

6^.  This   opinion   appears    to  be  founded  on   the 
determinations  in  Wiseman's   case,  and  Cholmeley's  2  Rep.  15  & 
case,  where  the  Court  held  that  the  limitation  of  the  ^^* 
reversion  to  the  Crown  was  void,  and  therefore  that 
such  reversion  was  barred  by  the  recovery ;  but  ad- 
mitted that  if  the  reversion  had  been  well  vested  in 
the  Crown,   it   could  not  have   been   barred.     This 
doctrine  has  been  however  denied  by  some  modern 
lawyers  of  great  eminence.     The  late   Mr.  IMacna- 
mara,  in  a  very  able  opinion  on  a  question   of  this 
kind,   contended   that   the   stat.  34  &  35  Hen.  VIII. 
was  merely  declaratory  of  the  common  law ;  and  that 
where  an  estate  tail  was  not  protected  from  the  effects 
of  a  common  recovery,  a  remainder  or  reversion  in 
the  Crown,  expectant  on  it,  was  not  protected.    That 
the  contrary  opinion  would  be  introductive  of  some- 
thing like  a  perpetuity;    for  by  a  limitation  of  the 
ultimate  reversion  to  the  Crown,  the  tenants  in  tail  Biossev.Lord 
could  only  acquire  a  base  fee  in  the  estate.     And  the  BiigU's  Arpeai 
late  Mr.  Serjeant  Hill  was  of  the  same  opinion.  *^^-"- 

^Q.  The  usual  mode  of  acquiring  a  good  title  to  videStat. 
an  estate  tail,  whereof  the  reversion  is  m  the  Crown,  0.51.^°*    * 
is,  by  obtaining  an  act  of  parliament,  enacting  that  ^onaiAcJs^"' 
the  reversion  shall  be  divested  out  of  the  Crown,  and  "'i .p.  ni. 

,       .  .  '  c.  68. 

vested  either  in  the  tenant  in  tail,  or  in  some  other 
private  person ;  by  which  means  it  becomes  barrable 
by  a  common  recovery. 

57.  By  the  statute  21  Hen.  VHI.  c.  15.  §4.  it  is  Fstates  leid i,y 
enacted,    that  no   manner  of  statute  staple,  statute     ^^"' 
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merchant,  nor  execution  by  elegit  shall  be  avoided, 
or  in  any  ways  made  frustrate  by  means  of  any  feigned 
recovery. 

58.  A  common  recovery  does  not  bar  an  executory 
devise ;  of  which  the  reason  will  be  given  in  a  subse- 
quent title. 

But  if  the  person  entitled  to  the  executory  devise 
is  party  to  a  recovery  suffered  by  the  person  to  whom 
the  fee  is  first  devised,  and  comes  in  by  way  of 
voucher,  it  is  said  that  he  would  be  barred. 


CHAP.  XI. 


How  Recoveries  7nay  be  reversed  and  avoided. 


Writ  of  error. 
Tit.  35.  c.  14. 
§1. 


Antt)  c.  6. 


1,   Writ  of  Error. 
5.  By  whom  it  viust  he  brought. 
12.   There  must  be  a  Scire  facias. 
15.   The    Parol  demurs  for   In- 
fancy. 
17.   What  may    be    assigned  for 

Error. 
25.  Must   be  brought  within  20 
Years. 


27-  How  barred. 

30.    Writ  of  Deceit. 

33.    Writ  of  false  Judgment. 

36.  A  Recovery  may  be  falsi- 
fied. 

41.  By  a  Tenant  for  Years. 

44.  A7id  Invalidated  by  a  Court 
of  Equity. 


Section  1. 

The  judgment  obtained  in  a  common  recovery  being 
a  matter  of  record,  and  similar  in  almost  every  respect 
to  a  judgment  given  in  an  adversary  suit,  can  only  be 
reversed  by  a  writ  of  error. 

2.  Any  alteration  may  however  be  made  in  a  reco- 
very, before  it  is  completed.  And  a  recovery  may  be 
amended,  as  to  any  mistake  or  misprision  of  the 
officers  of  the  court,  at  any  time.  The  cases  on  this 
subject  have  been  already  stated. 

3.  A  writ  of  error  to  reverse  a  common  recovery 
must  be  brought  in  the  Court  of  King's  Bench,  unless 
the  error  is  in  the  process,  in  which  case  it  may  be 
reversed  in  the  Court  of  Common  Pleas. 
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4.  By  the  stat.  34  &  35  Hen.  VIII.  c.  26.  §  113.  it 
is  enacted,  that  all  errors  and  judgments  before  any 
of  the  justices  of  the  great  sessions  in  Wales,  in  pleas 
real  or  mixt,  shall  be  redressed  by  writ  of  error  re- 
turnable before  the  justices  of  the  Court  of  King's 
Bench  in  England. 

5.  No  person  has  aright  to  brino-  a  writ  of  error  for  %  whom  it 

^,  ^  (.  .  ^  ,  mustbe 

the  purpose  oi  reversing  a  common  recovery,  unless  brought. 
he  has  an  immediate  interest  in  the  lands  of  which  it 
has  been  suffered. 

6.  Thus  where  a  writ  of  error  was  brouRht  in  the  A"°"- 

5  Mod.  396. 

Court  of  K.  B.  to  reverse  a  common  recovery,  and 
judgment  was  obtained  thereon  :  but  it  appearing 
afterwards  that  the  plaintiff  in  error  had  no  imme- 
diate title  to  the  lands,  there  being  a  remainder-man 
before  him,  the  Court  reversed  their  former  judgment 
of  reversal. 

7.  The  right  to  bring  a  writ  of  error  descends  to  the 
person  to  whom  the  land  would  have  descended,  in 
case  the  recovery  had  not  been  suffered. 

8.  T.  Henningham  being   seised   to  him,  and  the  Henninghamv. 
heirs  male  of  his  body,  had  issue,  Henry  his  eldest  i  Leon^26i. 
son,  and  three  daughters,  and  Arthur  and  two  other 

sons  by  his  second  wife.  Upon  the  death  of  T.  Hen- 
ningham, Henry  entered,  suffered  a  common  recovery, 
and  died  without  issue.  Arthur  the  second  son 
brought  a  writ  of  error  to  reverse  this  recovery,  to 
which  it  was  objected,  that  he  was  only  of  the  half 
blood. 

The  Court  determined  that  the  right  to  bring  a 
writ  of  error  descended  to  the  person  who  would  have 
been  entitled  to  the  land  if  no  recovery  had  been 
suffered;  and  therefore  that  Arthur  was  entitled  to 
the  writ  of  error. 

9.  In  the  case  of  Sheepshanks  v.  Lucas,  which  has  iBurr.4i2. 
been  already  stated,  an  objection  was  made  to  the 

writ  of  error,  because  the  plaintiff  did  not  show  how 
his  title  arose.     But  the  Court  said,  that  a  complete 

2   H    « 
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title  need  not  be  set  forth  in  a  writ  of  error :  it  was 
only  required  of  the  plaintiff  in  error  to  show  the 
connection  and  privity  between  the  person  against 
whom  the  recovery  was  had,  and  the  person  who 
brought  the  writ  of  error ;  for  it  was  not  like  a  pro- 
ceeding to  try  the  right  of  land,  or  to  recover  the 
land  itself. 

10.  The  right  of  bringing  a  writ  of  error  to  re- 
verse a  common  recovery  does  not  pass  to  the  Crown 
on  an  attainder  for  high  treason. 
Winchester's  1 1 .  A  tcuaut  iu  tail  suffered  a  common  recovery ; 
the  remainder-man  was  attainted  of  treason,  and  exe- 
cuted ;  and  by  act  of  parliament  forfeited  to  the  King 
all  his  manors,  &c.  reversions,  remainders,  uses,  pos- 
sessions, offices,  rights,  conditions,  and  all  other  his 
hereditaments. 

The  recovery  being  erroneous,  the  King  brought  a 
writ  of  error  to  reverse  it. 

Adjudged,  that  the  writ  of  error  was  not  given  to 
the  King  by  any  words  in  the  act  of  forfeiture,  the 
party  having  no  right  of  entry,  but  only  a  right  of 
action ;  which  did  not  pass  by  those  general  words. 
But  admitting  that  the  writ  of  error  had  passed  to 
the  King  by  the  words  of  the  act,  yet  it  would  not 
pass  from  him  to  a  patentee,  by  a  general  grant  of 
the  manor,  cum  pertinentiis,  and  of  all  the  interest, 
claim,  and  demand  therein ;  notwithstanding  the  clause 
de  speciali  gratia.  For  if  the  King  could  grant  it,  that 
grant  must  be  by  virtue  of  his  prerogative,  as  no  com- 
mon person  could  do  it;  and  then  it  ought  to  be  by 
express  and  precise  words. 
There  mustbe       12.   A  rccovcry  ou^'ht  uot  to  bc  rcvcrscd,  unless 

a  Scire  facias.  .  „..  ''.  ,  .  , 

writs  01  scire  facias  are  issued  against  the  terre-tenants 
and  the  heir ;  because  errors  in  a  common  rccovcry 
ought  not  to  be  examined,  until  all  the  parties  inte- 
rested in  supporting  it  are  before  the  Court. 

13.  The  issuing  writs  of  scire  facias  to  the  terre- 
tenants,  is  not  however  deemed  to  be  e.v  necessitate 
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jiivis,  but  only  discretionary  in  the  Court :  and  there- 
fore a  judgment  of  reversal  of  a  common  recovery  is 
not  void  for  the  want  of  a  writ  of  6ci  re  facias. 

14.  Thus,  on  a  motion  in  the  Court  of  King's  Bench  Kingston  r. 
to  set  aside  a  judgment  of  reversal  of  a  common  reco-  2sVow.'igo. 
very  on  a  writ  of  error  brought  there,  because  there  •^^^'J'^- ^^y- 
was  no  scire  facias  to  the  terre-tenants ;  it  was  strongly 
debated,  and  on  all  hands  agreed  to  be  very  inconve- 
nient, that  a  scire  facias  should  not  be  to  the  tenants, 
for  otherwise  a  purchaser  might  be  deprived  of  his  as- 
surance without  notice.  It  was  ur^'ed  that  the  terre- 
tenant  cannot  be  party  to  the  writ  of  error ;  that  they 
had  a  record  exemplified  of  the  reversal ;  that  the  re- 
versal was  in  35  Car.  II. ;  that  the  want  of  a  writ  of 
scire  facias  must  be  error  either  in  law  or  in  fact ;  it 
could  not  be  error  in  law,  for  that  must  appear  upon 
the  record  itself,  which  it  did  not  here ;  it  could  not 
be  error  in  fact,  because  there  was  no  necessity  for 
such  a  writ,  it  was  only  discretionary  in  the  Court, 
and  not  e.v  necessitate  juris. 

The  Court  was  of  opinion  that  the  awarding  writs 
of  scire  facias  to  the  terre-tenants  was  discretionary. 
And  in  a  subsequent  case  Lord  Mansfield  said,  that  by  Haii  and  Ux. 
the  established  mode  of  proceeding,  there  must  be  a  I'surn'^S?' 
scire  facias  against  the  terre-tenants,  otherv/ise  it  is  an 
irregularity,  but  no  more. 

15.  In  a  writ  of  error  to  reverse  a  common  recovery,  The  parol  de- 
the  parol  shall  demur  for  the  infancy  of  the  tenant.       " 


murs  for  in- 


ncy. 


16.  In  a  w^rit  of  error  from  a  judgment  in  the  Court  Ainndv. 
of  King's  Bench  of  Ireland,  the  case  was,  that  in  a  writ  Fi?zs"i'i4. 
of  error  there  to  reverse  a  common  recovery,  the  de- 
fendant pleaded  that  he  was  an  infant,   and  prayed 
that  the  parol  might  demur.     To  this  the  plaintiff  de- 
murred; and,  upon  argument,  judgment  was  given  for 
the   defendant,    that  the  parol   should  demur.      The 
judgment  was  affirmed. 
,  17.  The  errors  assigned  in  a  common  recovery  may  what  mny  be 
be  either  in  fact  or  in  law.      But  by  the  statute  error?'  ""^ 
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Holland  v. 
Dauntzey, 
Cro.  Eliz.  739. 
Darey  v. 
Jackson, 
Palm.  224. 


Ante,c.  5. 
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23  Eliz.  c.  3.  §  2.  it  is  enacted,  that  no  common  reco- 
very shall  be  reversed  or  reversable  for  false  or  incon- 
gruous Latin,  razure,  interlining,  misentering  of  any 
warrant  of  attorney,  misreturning  or  not  returning  of 
the  sheriff,  or  other  want  of  form,  in  words,  and  not  in 
matter  or  substance. 

18.  Nothing  however  can  be  assigned  for  error  in  a 
common  recovery  which  contradicts  the  record ;  from 
which  it  follows,  that  no  incapacity  in  a  vouchee  can 
be  assigned  for  error,  where  such  vouchee  appeared 
in  person :  but  if  a  vouchee  appears  by  attorney,  an 
averment  may  then  be  made,  that  such  vouchee  la- 
boured under  some  personal  disability,  which  rendered 
him  incapable  of  suffering  a  common  recovery. 

19.  Thus  in  a  writ  of  error  to  reverse  a  common  re- 
covery, the  error  assigned  was,  that  the  vouchee  was 
within  age,  and  appeared  by  attorney. 

All  the  Court  agreed  that  this  circumstance 
might  well  be  assigned  for  error  after  the  death  of  the 
vouchee. 

20.  So  in  the  case  of  Stokes  v.  Oliver  an  averment 
was  allowed,  that  the  vouchee,  who  appeared  by  attor- 
ney, was  an  infant;  and  the  recovery  was  reversed. 

21.  An  averment  may  of  course  also  be  made  that 
a  vouchee  who  appears  by  attorney  is  an  idiot,  or  in- 
sane. And  in  the  following  case  it  was  held  by  a  ma- 
jority of  the  judges  in  Ireland,  that  an  averment  of 
idiocy  might  be  made  against  a  vouchee  who  appeared 
by  attorney.  And  they  also  held,  that  neither  an  in- 
quisition finding  that  a  vouchee  was  not  an  idiot,  or  of 
unsound  memory ;  nor  the  caption  of  a  warrant  of  at- 
torney to  suffer  a  common  recovery  appearing  upon 
record  to  have  been  taken  by  the  Chief  Justice  of  the 
Common  Pleas  out  of  Court ;  nor  a  fine  acknowledged 
before  the  same  Chief  .Justice  on  the  same  day  with 
the  warrant  of  attorney,  for  the  purpose  of  making  a 
tenant  to  the  prcecipe,  were  conclusive  evidence  of  the 
sanity  and  capacity  of  the  vouchee. 
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22.  A  writ  of  error  was  brought  in  the  Court  of  Hume  v. 
King's  Bench  in  Ireland,  to  reverse  a  common  reco-  Don°"^roc. 
very  suffered  by  Nicholas  Earl  of  Ely  in  1767,  in  ^^-  ^^^^' 
which  he  appeared  by  attorney  (having  acknowledged 
a  warrant  of  attorney  before  the  Lord  Chief  Justice  of 
the  Common  Pleas  for  that  purpose) ;  and  the  error 
assigned  was,  that  the  Earl  of  Ely  was  of  unsound 
mind.  Issue  being  found  upon  this  fact  the  plaintiff 
in  error  offered  to  produce  evidence  of  the  incapacity 
of  the  said  Earl ;  but  the  counsel  for  the  defendant 
insisted  that  the  acknowledgment  of  the  warrant  of 
attorney  before  the  Chief  Justice  was  a  judicial  act 
and  matter  of  record,  and  was  conclusive  evidence  of 
the  said  Earl's  sanity.  The  Court  was  of  opinion, 
that  the  evidence  could  not  be  admitted.  A  bill  of 
exceptions  was  tendered,  and  a  writ  of  error  brought 
in  the  House  of  Lords  of  Ireland,  where  the  following 
question  was  put  to  the  Judges  :  "  Whether  in  a  case 
where  the  vouchee  in  a  common  recovery  appears  by 
attorney,  the  caption  of  the  warrant  of  attorney,  ap- 
pointing such  attorney,  appearing  upon  the  record  to 
be  taken  by  the  Chief  Justice  of  the  Common  Pleas 
out  of  Court,  was  conclusive  evidence  of  the  capacity 
of  such  vouchee,  as  to  the  soundness  of  his  mind,  to 
make  such  attorney  and  to  suffer  such  recovery  ?" 

The  Judges  were  divided;  but  the  majority  were 
of  opinion  that  the  caption  of  the  warrant  of  attorney, 
appearing  on  the  record  to  be  taken  by  the  Chief 
Justice  out  of  court,  was  not  conclusive  evidence  of 
the  capacity  of  the  vouchee.  Whereupon  it  was  or- 
dered and  adjudged,  that  the  judgment  given  in  the 
Court  of  King's  Bench  should  be  reversed ;  and  that 
the  verdict  should  be  set  aside  and  annulled ;  and  that 
the  parties  should  proceed  to  a  new  trial  upon  the  issue 
joined  between  them,  as  in  the  said  record. 

A  new  trial  was  had,  when  the  plaintiff's  counsel 
offered  to  give  parol  evidence,  to  prove  the  fact  upon 
which  the  issue  was  joined ;  but  the  counsel  for  the 
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defendant  insisted,  that  the  plaintiff  ought  not  to  be 
allowed  to  go  into  such  evidence,  as  they,  on  the  part 
of  the  defendant,  had  evidence  of  record  to  produce, 
which  was  conclusive  to  the  fact  in  issue,  and  there- 
fore could  not  be  controverted  ;  (that  is  to  say),  a 
commission  issued  out  of  the  Court  of  Chancery  to  try 
the  sanity  of  the  said  Nicholas  Earl  of  Ely,  and  the 
inquisition  taken  in  consequence  of  such  commission, 
by  which  it  was  found  that  the  said  Nicholas  Earl  of 
Ely  was  not  an  idiot,  or  a  person  of  unsound  mind  ; 
and  also  a  fine  with  proclamations,  levied  of  the  lands 
of  which  the  recovery  sought  to  be  impeached  had 
been  suffered,  and  taken  before  the  Chief  Justice  of 
the  Common  Pleas,  on  the  same  day  on  which  the 
warrant  was  acknowledged ;  which  tine  was  levied  to 
Henry  Loftus,  for  the  purpose  of  making  him  tenant 
to  the  prcEcij^e  in  that  recovery.  The  Court  being  of 
opinion  that  this  was  the  proper  mode  of  proceeding, 
the  defendants  counsel  accordingly  gave  in  evidence 
to  the  jury  the  said  commission  and  inquisition,  finding 
that  Nicholas  Earl  of  Ely  was  not  an  idiot,  or  person 
of  unsound  mind,  and  also  a  fine  with  proclamations, 
levied  by  the  said  Nicholas  Earl  of  Ely  of  the  lands, 
&c.  in  the  said  recover}^,  to  Henry  Loftus,  for  the  pur- 
pose of  making  him  tenant  to  the  prcccipc,  and  which 
\vas  taken  by  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas  on  the  8th  of  July  17G7,  being  the 
same  day  on  which  the  acknowledgment  of  the  war- 
rant of  attorney  was  taken  by  the  same  Chief  Justice. 
And  the  counsel  also  gave  in  evidence  the  warrant  of 
attorney  and  the  caption  thereof.  And  the  defen- 
dant's counsel  thereupon  insisted,  that  the  said  inqui- 
sition, finding  that  Nicholas  Hume  Earl  of  Ely  was 
not  an  idiot  or  person  of  unsound  mind,  had  for  ever 
concluded  that  question :  that  the  fine  and  recovery 
were  both  before  the  court :  that  the  fine  was  of  the 
same  lands,  and  passed  the  same  estate  on  the  same 
day  to  the  tenant  to  the  prcecipe  in  the  recovery,  on 
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which  the  warrant  of  attorney  was  acknowledged,  and 
that  it  constituted  part  of  the  same  assurance ;  that 
the  fine  gave  and  was  meant  to  give  operation  to  the 
recovery,  and  that  without  it  the  recovery  would  have 
been  a  mere  nullity ;  that  therefore  there  was  a  mass 
of  evidence,  conclusive  as  to  the  sanity  of  Nicholas 
Earl  of  Ely,  and  of  a  nature  not  to  be  controverted, 
laid  before  the  court ;  and  that  no  parol  evidence  couW 
or  ought  to  be  received  on  the  part  of  the  plaintiff,  as 
to  the  issue  depending. 

The  Court  having  declared  it  to  be  their  opinion, 
that  the  said  fine,  prcEcipCy  and  concord,  together  with 
the  caption  of  the  said  fine,  as  likewise  the  said  war- 
rant of  attorney,  and  the  caption  thereof,  were  con- 
clusive evidence  of  the  sanity  of  the  said  Earl  of  Ely 
upon  the  said  issue ;  a  verdict  was  therefore  found  for 
the  defendant,  and  judgment  given  thereon  by  the 
Court  of  King's  Bench,  "that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  in  all  things  af- 
firmed, and  remain  in  full  force  and  eflfect,  notwith- 
standing the  causes  assigned  for  error." 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the 
Court;  and  a  writ  of  error  was  brought  in  the  House 
of  Lords,  where  the  following  questions  were  put  to 
the  Judges : 

I.  Whether  the  commission  set  forth  in  the  said  re- 
cord, and  the  inquisition  thereon,  whereby  it  was 
found  that  Nicholas  Hume  Earl  of  Ely,  in  the  said 
commission  named,  was  not,  at  the  time  of  taking  the 
said  inquisition,  an  idiot,  or  a  person  of  unsound  mind, 
with  the  return  of  the  execution  of  the  said  commis- 
sion, which  were  given  in  evidence  on  the  part  of  the 
defendant  in  error  on  the  trial  of  the  issue  at  the  bar  of 
the  Court  of  King's  Bench  in  Michaelmas  term  in  the 
year  1784,  joined  upon  the  averment  taken  by  the 
plaintiff"  in  error  in  the  said  cause,  was,  in  point  of  law, 
conclusive  evidence  of  the  sanity  of  the  said  Nicholas 
Hume  Earl  of  Ely,  at  the  time  of  taking  the  warrant 
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of  attorney  set  forth  in  the  present  record,  and  of  his 
capacity  at  that  time,  as  to  the  soundness  of  his  mind, 
to  make  such  warrant  of  attorney,  and  suffer  such  reco- 
very, as  in  the  said  record ;  so  as  to  justify  the  said  Court 
of  King's  Bench  in  refusing,  upon  the  trial  of  the  afore- 
said issue,  to  suffer  the  plaintiff  in  error  to  go  into 
parol  evidence  offered  by  him  to  prove  that  the  said 
Nicholas  Earl  of  Ely  was  of  unsound  mind  at  the  time 
of  the  said  warrant  taken  and  acknowledged,  and  the 
said  recovery  suffered. 

II.  Whether  the  commission  and  the  inquisition  and 
return  thereon,  whereby  it  was  found  that  Nicholas 
Hume  Earl  of  Ely  was,  at  the  time  of  taking  the  said 
inquisition,  not  an  idiot  or  a  person  of  unsound  mind, 
together  with  the  fine,  precipe,  concord,  and  caption 
of  the  said  fine,  as  likewise  the  warrant  of  attorney 
and  the  caption  thereof,  on  the  8th  day  of  July  1767, 
as  set  forth  in  the  said  record,  and  what  part  of  the 
said  evidence,  were,  in  point  of  law,  conclusive  evi- 
dence upon  the  issue  which  came  on  to  be  tried  at  the 
bar  of  the  Court  of  King's  Bench,  of  the  sanity  of  the 
said  Nicholas  Hume  Earl  of  Ely,  and  of  his  capacity 
as  to  the  soundness  of  his  mind,  to  make  such  warrant 
of  attorney,  and  suffer  such  recovery,  as  in  the  present 
record;  issue  having  been  joined  upon  the  averment 
taken  by  the  plaintiff  in  error  on  the  said  case,  after 
the  death  of  the  said  Nicholas,  and  the  said  warrant  of 
attorney  and  caption  thereof  set  forth  in  the  record 
appearing  to  have  been  made  and  acknowledged  be- 
fore the  said  Chief  Justice  of  the  Court  of  Common 
Pleas,  at  the  same  time  that  the  caption  of  the  said 
fine  was  taken  and  acknowledged  by  and  before  him ; 
and  it  appearing  to  the  said  Court  upon  the  said  re- 
cord, that  the  tenant  to  the  pnvcipe  in  the  said  reco- 
very was  made  by  fine,  levied  and  acknowledged  by 
the  said  Nicholas ;  so  as  to  warrant  the  said  Court  of 
King's  Bench  in  refusing,  upon  the  trial  of  the  afore- 
said issue,  to  permit  the  plaintiff  in  error  to  go  into 
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parol  evidence,  offered  by  him  to  prove  that  the  said 
Nicholas  was  of  unsound  mind  at  the  time  of  the  said 
fine  taken,  and  warrant  of  attorney  acknowledged,  and 
recovery  suffered. 

III.  Whether,  in  case  where  a  fine  with  proclama- 
tions is  levied  by  tenant  in  tail,  and  the  praecipe  is 
brought  in  the  same  term  against  the  conusee  of  such 
fine,  and  a  common  recovery  suffered  thereupon,  such 
fine,  prcEcipe,  and  common  recovery  are  to  be  consi- 
dered in  law  as  one  common  assurance  or  conveyance, 
or  as  separate  common  assurances  or  conveyances. 

As  to  the  first  question,  the  judges  were  unani- 
mously of  opinion,  that  the  commission  and  inquisition 
were  not  conclusive  evidence  of  the  sanity  of  Nicholas 
Earl  of  Ely.  As  to  the  second  question,  four  of  the 
judges  were  of  opinion,  that  the  acknowledgment  of 
the  fine  was  not  conclusive  evidence  of  the  sanity  of 
Nicholas  Earl  of  Ely,  and  three  of  the  judges  were  of 
a  contrary  opinion.  And  as  to  the  third  question,  the 
judges  were  unanimously  of  opinion,  that  the  fine  and 
recovery  were  to  be  considered  as  one  assurance. 

The  judgment  of  the  Court  of  King's  Bench  was  af- 
firmed. 

The  author  has  been  favoured  with  the  following 
accurate  note  of  Lord  Chief  Baron  Yelverton's  argu- 
ment in  this  case.  And  as  his  Lordship's  opinion 
coincided  with  that  of  the  majority  of  the  judges,  and 
also  of  the  Lord  Chancellor,  it  is  presumed  that  it 
must  prove  extremely  acceptable  to  the  profession. 

Lord  Chief  Baron  Yelverton. — "  The  Court  of  King's 
Bench  has  determined,  and  the  judges  have  all  agreed, 
that  the  inquisition  finding  Nicholas  Earl  of  Ely  not 
to  have  been  an  idiot,  or  of  unsound  mind,  is  not  con- 
clusive evidence  of  his  sanity  at  the  time  of  acknow- 
ledging the  warrant  of  attorney  mentioned  in  the 
question:  your  Lordships  have  determined  that  the 
warrant  of  attorney  is  not  in  itself  conclusive  evidence 
of  the  sanity  of  Lord  Ely,  at  the  time  of  acknowledg- 
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incf  such  warrant ;  but  that  it  is  a  matter  in  pais,  and 
triable  by  a  jury  :  the  only  remaining  question,  there- 
fore, is,  whether  the  fine  be  conclusive  evidence  of  his 
sanity  at  the  time  of  acknowledging  the  warrant.  The 
fine,  I  do  admit,  is  quasi  a  judgment,  and,  in  that  light, 
I  will  beg  leave  to  consider  it ;  but  it  is  not  therefore 
conclusive  evidence  of  the  sanity  of  the  conusor  to  do 
another  act.  In  what  cases  judgments  shall  conclude 
either  as  pleas  or  as  evidence,  is  nowhere  better  de- 
fined than  in  that  learned  aro-ument  of  Lord  Chief  Jus- 
tice  De  Grey,  in  the  Duchess  of  Kingston's  case : 
State  Trials,      (  j   That  the  iudo-mcnt  of  a  court  of  concurrent  iuris- 

vol.  II.  p.  261.  JO  J 

diction,  directly  upon  the  point,  is,  as  a  plea,  a  bar, 
or  as  evidence,  conclusive  between  the  same  parties, 
upon  the  same  matter,  directly  in  question  in  another 
court.  II.  That  the  judgment  of  a  court  of  exclu- 
sive jurisdiction,  directly  upon  the  point,  is,  in  like 
manner,  conclusive,  upon  the  same  matter,  between 
the  same  parties,  coming  incidentally  in  c^uestion  in 
another  court  for  a  different  purpose.  But  neither 
the  judgment  of  a  concurrent  or  exclusive  jurisdiction 
is  evidence  of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction;  nor  of  any 
matter  incidentally  cognizable  ;  nor  of  any  matter  to 
be  inferred  by  argument  from  the  judgment.'" 

*'  These  rules  are  laid  down  with  so  much  precision 
and  accuracy,  that  there  is  not  a  word  contained  in 
them  which  has  not  its  sterling  value  ;  nor  has  a  case 
been  cited,  nor  do  I  believe  a  case  can  be  put,  vv'hich 
does  not  fall  within  them ;  for  either  they  are  cases 
where  acts  of  parliament  have  established  exclusive 
jurisdiction  between  certain  parties,  as  the  certificates 
of  commissioners  for  settling  army  accounts,  or  the 
proof  of  debts  before  commissioners  of  bankrupts  un- 
der the  control  of  the  great  seal ;  or  sentences  in  ma- 
trimonial causes  annulling  a  marriage,  where  one  of 
the  parties,  in  a  civil  suit,  claimed  a  title,  or  founded 
a  defence  upon  such  marriage ;  or  sentences  of  exclu- 
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si ve  jurisdiction,  acting  directly  in  rem,  and  to  which 
all  the  world  are  supposed  to  be  parties,  as  condem- 
nations in  the  Court  of  Exchequer,  which  are  had  by- 
public  proclamations,  inviting  all  persons  whatsoever 
to  come  in  and  claim  their  property  ;  or  the  sentences 
of  Admiralty  Courts,  which  judge  between  nation  and 
nation,  and  from  whose  decision  there  lies  no  appeal 
but  to  the  sword.  But,  in  all  these  cases,  the  parties 
to  the  suits,  or  the  parties  against  whom  the  evidence 
was  received,  were  parties  to  the  sentences,  and  had 
acquiesced  under  them,  or  derived  under  those  who 
had ;  or  they  were  sentences  in  suits  to  which  all  per- 
sons were  or  might  have  been  parties. 

"  Now,  if  a  fine  were  like  an  ordinaryjudgmentof  a 
court  of  competent  jurisdiction,  it  would  not  be  con- 
clusive evidence  in  the  present  instance,  and  for  these 
reasons ;  because  there  is  no  act  of  parliament  which 
has  made  a  fine  under  these  circumstances  conclusive 
against  a  remainder-man;  the  remainder-man  does  not 
claim  under  the  fine,  he  never  could  be  said  to  acqui- 
esce under  it,  because  he  could  not  impeach  it,  he  is 
no  party  to  it,  nor  does  he  claim  under  any  man  who 
is.  And  though  I  must  acknowledge  that  fines  do  in 
some  respects  stand  on  a  ground  peculiar  to  them- 
selves, a  ground  whereon  the  wisdom  of  our  ancestors 
hath  placed  them,  for  the  assurance  of  titles,  and 
quieting  of  possessions;  yet  I  must  say,  that  that 
memorable  act,  which  gives  to  fines  their  present  force 
and  efficacy,  which  directs  their  operation,  and  where 
they  operate  has  made  them  irresistible,  does  not  in 
any  of  its  provisions  materially  depart  from  those  rules, 
under  which  other  judgments  have  been  held  to  be 
conclusive  :  for  the  effect  of  that  act  is  two-fold.  Un- 
der that  act  a  fine  with  proclamations,  by  tenant  in 
tail,  whether  the  proclamations  are  finished  in  his  life- 
time or  not,  will  bar  the  issue  in  tail.  But  why  ?  be- 
cause the  fine  is  quasi  a  judgment,  and  the  issue  in 
tail  claims  the  estate  through  his   ancestor,  whose 
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right  was  barred  by  the  judgment.  Again,  by  that  sta- 
tute, a  fine  with  proclamations,  if  five  years  after  the 
title  accrued  are  suffered  to  pass  without  claim,  will 
bar  every  man  who  does  not  come  within  the  savings 
of  that  act.  But  why  ?  because  there  the  fine  acts 
qiicifii  in  rem ;  for,  by  the  proclamations,  all  men  are 
invited  to  claim,  if  any  right  they  have ;  and  having 
failed  to  do  so  within  the  time  prescribed  by  law, 
they  are  therefore  barred.  But  the  case  of  the  plain- 
tiff in  error  does  not  fall  within  either  of  these  conclu- 
sions ;  for  he  is  not  the  issue  in  tail  of  the  conusor  of 
the  fine,  nor  is  the  fine  produced  against  him  as  a 
judgment  to  bar  his  right.  If  the  defendant  in  error 
intended  to  make  that  use  of  it,  he  ought  to  have 
pleaded  it  to  the  writ  of  error,  and  have  given  the 
plaintiff  an  opportunity  of  replying  that  he  claimed 
within  the  five  years,  or  that  he  came  within  the  sav- 
ings of  the  act.  The  fine  is  therefore  offered,  not  as 
a  bar  to  the  right  of  the  plaintiff  in  error,  by  its  own 
force,  but  as  conclusive  evidence  of  the  sanity  of  a  co- 
nusor to  do  another  act,  which  is  a  bar  to  his  right. 
And  so,  though  it  does  not  bar  the  right,  it  takes  away 
the  remedy;  and  though  it  would  not  conclude,  if 
pleaded  as  a  judgment,  yet,  when  offered  as  a  piece 
of  evidence,  it  shall  have  the  magic  virtue  of  sealing 
up  the  lips  of  the  court  and  the  jury,  the  parties  and 
the  witnesses. — But  I  know  of  only  one  case,  where  it 
has  been  held  that  a  fine  is  conclusive  to  the  capacity 
of  the  conusor  to  do  another  act,  and  this  is  the  case 
of  a  fine  and  a  deed  leading  the  uses  of  that  fine.  In 
that  case,  it  has  certainly  been  held  for  law,  that  a 
man  whose  right  is  by  law  barrable  by  a  fine,  shall  not 
be  received  to  aver  against  the  capacity  of  the  conusor 
to  execute  the  deed  ;  because  it  is  said,  the  fine  is  the 
principal,  and  the  deed  the  accessary ;  and  a  man  who 
is  enabled  to  do  the  principal,  shall  not  be  held  dis- 
abled to  do  the  accessary.  But  that  rule  of  law  was 
^  adopted  through  necessity,  because  all  fines  operate 
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to  uses,  and  uses  are  governed  by  the  intent.  Whereas, 
if  the  deed  were  avoided,  the  fine  w^ould  no  lonser 
operate  to  the  uses  to  which  it  was  intended  to  enure, 
and  so  the  fine  would  in  effect  be  avoided,  because  the 
uses  of  it  could  not  take  place.  But  to  apply  that 
rule  to  the  case  of  a  fine  and  recovery,  it  would  be  ne- 
cessary to  establish  two  positions,  neither  of  which  is 
true.  First,  that  the  fine  is  the  principal,  and  the  re- 
covery the  accessary ;  and,  secondly,  that  if  you  avoid 
the  recovery,  you  also  avoid  the  fine.  But  there  is 
not  a  single  saying  in  the  books,  that  the  fine  is  the 
principal,  and  the  recovery  the  accessary;  for  the 
only  use  of  making  the  tenant  to  the  prcecipe  by  fine, 
is,  to  put  the  evidence  of  there  being  a  good  tenant  to 
the  pi^cBcipe  on  record ;  and  though  you  should  avoid 
the  recovery,  the  fine  will  nevertheless  stand ;  for  the 
writ  of  error  does  not  impeach,  nor  will  the  judgment 
reach  it.  And  vice  versa,  though  the  fine  should  be 
hereafter  avoided,  yet  the  recovery  could  not  be 
thereby  avoided,  if  it  were  otherwise  good.  And  with 
respect  to  a  recovery,  and  a  deed  leading  the  uses  of 
a  recovery,  the  law  is  the  very  reverse  of  what  it  is  in 
the  case  of  a  fine,  and  a  deed  leading  the  use  of  a  fine. 
In  the  case  of  a  recovery  and  deed,  the  deed  has  in 
more  instances  than  one  been  held  to  be  the  principal, 
and  the  recovery  the  accessary ;  and  accordingly  a 
party,  whose  right  would  be  otherwise  barred  by  the 
recovery,  has  been  allowed  to  impeach  the  sanity  of 
the  vouchee,  at  the  time  of  the  execution  of  the  deed, 
and  so  avoid  the  operation  of  the  recovery.  But  it 
seems  to  be  conceived  that  there  is  a  something  or 
other  in  this  case,  which  distinguishes  it  out  of  the 
ordinary  rules  of  law.  I  will  therefore  beg  leave  to 
examine  what  that  something  is,  by  applying  myself 
immediately  to  the  interrogatories  contained  in  the 
question.  And,  first,  the  question  imports  a  doubt, 
whether  two  or  more  acts  do,  in  point  of  law,  make 
one  and  the  same  assurance :  the  capacity  of  the  agent 
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to  do  one  act  does  not  conclude  to  his  capacity  to  do 
the  other ;  and  consequently,  whether  the  capacity  of 
Lord  Ely  to  levy  the  fine,  does  not  conclude  his  capa- 
city to  acknowledge  the  warrant  of  attorney  :  but  my 
answer  is,  that  there  is  only  one  instance  in  which  the 
capacity  of  an  agent  to  do  one  act,  concludes  to  his 
capacity  to  do  another,  where  the  two  make  one  as- 
surance ;  and  that  is  the  case  of  a  fine  and  deed  leading 
the  uses  ;  but  in  every  other  case  but  that,  I  answer  in 
the  negative  ;  and  I  prove  the  truth  of  my  answer 
thus : — If  a  man  had  levied  a  fine  twenty  years  ago, 
wdth  intent  to  make  a  tenant  to  the  prcEcipe  in  a  reco- 
very then  intended  to  be  suffered,  and  the  recovery  is 
not  suffered  for  twenty  years  after,  the  fine  and  reco- 
very, are,  in  point  of  law,  one  and  the  same  assurance, 
as  much  as  if  they  were  both  of  the  same  term ;  and 
yet  no  man  in  his  senses  will  say  that  a  fine  levied 
twenty  years  ago,  is  conclusive  evidence  of  the  sanity 
of  the  conusor  twenty  years  after.  But  then  the  ques- 
tion asks,  where  two  acts  are  done  at  one  and  the  same 
time,  and  one  of  those  acts  is  in  itself  conclusive  evi- 
dence of  the  capacity  of  the  agent  to  do  that  act,  shall 
it  not  be  conclusive  evidence  of  his  capacity  to  do  the 
other  ?  But  my  answer  to  that  question  is  also  in  the 
negative  ;  because  if  it  were  otherwise,  then  the  act 
which  is  in  itself  conclusive  evidence  of  the  agent's 
capacity  to  do  that  act,  would  be  conclus-ive  evidence 
of  his  capacity  to  do  any  other  act  whatsoever,  whe- 
ther it  made  a  part  of  the  same  assurance  or  not.  And 
so  if  an  idiot  levied  a  fine,  (and  the  history  of  the  law 
proves,  that  idiots  have  been  received  to  levy  fines,) 
and  at  the  same  time  made  his  will,  that  fine  would  be 
conclusive  evidence  of  his  capacity  to  make  such  a 
will,  which  no  man  in  his  senses  will  maintain.  But 
the  question  inquires  farther,  whether,  where  two  acts, 
the  one  of  which  is  conclusive  in  itself,  and  the  other 
not,  make  but  one  assurance,  and  are  done  at  one  and 
'.  the  same  time,  these  two  circumstances  put  together, 
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do  not  make  one  act  conclusive  evidence  of  the  capa- 
city of  the  agent  to  do  the  other  ?    But  I  answer,  not; 
because  I  believe  no  two  acts  can  be  supposed  more 
intimately  connected  with  each  other,  both  in  unity  of 
time  and  of  assurance,  than  a  will  of  a  real  and  a  per- 
sonal estate,  written  upon  one  and  the  same  piece  of 
paper  or  parchment,  and  subscribed  by  one  and  the 
same  signature ;  and  yet  it  is  clear  law,  that  though 
the  probate  of  such  a  will  is  conclusive  evidence  of 
the  sanity  of  the  testator  to  make  such  will,  yet  it  is 
by  no  means  conclusive  evidence  of  his  capacity  to 
dispose  of  his  real  estate.     And  why  ?  evidently  be- 
cause the  capacity  of  the  party  to  do  the  two  acts  is 
triable  by  different  jurisdictions.     And  the  same  rea- 
son applies  to  the  case  of  the  fine  and  the  warrant  of 
attorney :  for  as  the  capacity  of  the  testator  in  the 
first  case  is  triable  by  the  Judge  of  the  Spiritual  Court, 
as  to  the  personal  estate,  and  his  capacity  as  to  his 
real  estate  by  a  jury ;  so  in  the  latter  case  the  capa- 
city of  the  conusor  to  levy  the  fine  is  triable  by  the 
fine  itself,  and  his  capacity  to  acknowledge  the  war- 
rant is  triable  by  a  jury.     From  all  which  I  am  war- 
ranted to  lay  it  down  as  a  general  position,  that  the 
capacity  of  a  party  to  do  one  act,  is  not  conclusive  as 
to  his  capacity  to  do  another,  if  his  capacity  as  to  that 
other  be  triable  by  a  different  jurisdiction,  whether  the 
two  acts  make  one  and  the  same  assurance,  or  are  done 
at  one  and  the  same  time,  or  not. 

*'  It  will  then  perhaps  be  asked.  What !  and  has  the 
fine  no  operation  ?  is  it  not  even  evidence?  I  answer 
that  it  has  all  the  operation  it  was  ever  intended  to 
have ;  it  has  made  a  good  tenant  to  the  prcccipe^  and 
has  put  the  evidence  of  it  on  record :  and  if  the 
plaintiff  in  error  had  assigned  for  error,  that  there 
was  not  a  good  tenant  to  the  p7'c£cipe,  he  would  have 
been  concluded  by  the  fine :  and  further,  if  the  fine 
had  been  pleaded  to  the  writ  of  error,  as  a  fine  with 
proclamations,  upon  which  five  years  after  tlie  title 
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accrued  had  run,  without  any  claim,  and  that  the 
plaintiff  in  error  could  not  reply  that  he  had  claimed 
within   the   five  years,   or  that  he   came  within  the 
savings  of  the  statute,  he  would  in  like  manner  have 
been  barred  by  the  fine.    But  as  the  case  is  at  present 
circumstanced,  the  fine  proves  nothing  conclusively 
but  its  own  existence.     I  say  it  proves  nothing  con- 
clusively but  that :  but,  when  I  say  so,  I  would  not 
be  understood  to  mean,  that  it  is  not  evidence  to  go 
to  a  jury ;  for,  on  the  contrary,  I  think  it  is  evidence, 
and  evidence  of  the  most  persuasive  nature,  but  espe- 
cially when  coupled  with  the  inquisition  and  warrant 
of  attorney :    for  though  I  cannot  subscribe   to   the 
doctrine  which  the  question  seems  to  insinuate,  that  a 
legal  conclusion   admits  of  degrees   of  comparative 
strength,  or  that  it  is  more  or  less  conclusive  at  dif- 
ferent times ;  and  though  I  can  no  more  admit  that 
three  pieces  of  evidence,  none  of  which  is  conclusive 
in  itself,  do  altogether  amount  to  a  conclusion,   any 
more  than  I  can,  that  three  ciphers  make  a  unit ;  yet 
I  feel  very  sensibly  that  persuasive  evidence  may  be 
more  or  less  strong  according  to  its  nature,  and  that 
three  pieces  of  evidence,  tending  to  establish  one  and 
the  same  fact,  are  stronger  evidence  than  one  of  them 
would  be  singly.     And  therefore,  upon  the  whole,  my 
answer  to  the  second  question  is,  that  the  inquisition, 
the  fine,  and  the  warrant  of  attorney,  are  not  in  any 
case  which  has  been  put  singly,  or  altogether,  con- 
clusive evidence,  so  as  to  warrant  the  judgment  of  the 
Court  of  King's  Bench." 

23.  An  averment  may  also  be  made  that  the  vouchee 
died  before   the  judgment  was   given,  where   such 
vouchee  appeared  by  attorney. 
Ante,  c.  3.  24.  Thus,  in  the  case  of  Wynne  v.  Wynne,  one  of 

the  questions  was,  whether  the  plaintiff  in  error  was 
not  estopped  to  assign  the  death  of  the  vouchee  to 
have  happened  on  the  10th  of  May,  which  was  before 
the  judgment  was  given;  when  it  appeared  upon  the 
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face  of  the  record  that  she  appeared  by  attorney  on 
the  return-day  of  the  writ  or  summons,  which  was 
the  16th  of  May. 

The  Court  was  clearly  of  opinion,  that  the  death 
of  the  vouchee  before  judgment  was  not  contrary, 
but  a  matter  collateral  to  the  record,  and  properly 
assignable  for  error,  and  triable  by  a  jury :  for  all  the 
record  said  was,  that  the  vouchee  appeared  by  her 
attorney ;  it  did  not  say  any  thing  of  her  actual  exist- 
ence at  the  time,  but  put  a  matter  in  issue,  which  was 
properly  triable  by  the  country. 

25.  The  statute  10  &  11  Wm.  III.  c.  4.  has  been  Must  be 
stated  in  the  former  Title,  by  which  it  is  enacted,  that  tvv°enfyVears." 
a  writ  of  error  to  reverse  a  common  recovery  must  be  'f".35.c.  ii. 
brought  within  twenty  years  after  such  recovery  has 

been  suffered,  and  not  within  twenty  years  after  the 
accruer  of  the  title  to  the  lands. 

26.  A  writ  of  error  was  brought  19  Geo.  II.  to  re-^Lioydv. 
verse  a  common  recovery,  which  was  suffered  in  5  Ann.  2  stra.  125;. 
The  defendant  pleaded  this  statute  in  bar,  the  writ  of 

error  not  having  been  brought  within  twenty  years 
after  the  recovery  was  suffered :  to  which  it  was 
answered,  that  the  plaintiff's  title  did  not  accrue  until 
the  death  of  one  of  the  vouchees  without  issue  in  the 
year  1739.  After  several  arguments,  the  Court  de- 
termined that  the  writ  of  error  did  not  lie ;  because 
the  statute  10  &  11  Wm.  III.  was  made  to  quiet  pos- 
sessions, and  to  fix  a  certain  period  beyond  which 
fines  and  recoveries  should  not  be  impeached  ;  for  the 
words  of  the  statute  are  express,  "  twenty  years  after 
such  fine  levied  or  recovery  suffered."  And  it  has  not 
the  words  which  are  in  the  statute  of  fines,  viz.  after 
the  title  accrued.  The  terminus  a  quo  is  the  time 
when  the  recovery  is  suffered ;  and  if  that  was  once 
exceeded,  there  would  be  no  knowing  where  to  stop. 
A  reversioner,  after  an  estate  tail  which  had  subsisted 
above  a  century,  might  upon  this  principle  be  allowed 
to  reverse  a  common  recovery ;  whereas  persons  in 

2  I  2 
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reversion  were  never  the  objects  of  the  Legislature's 
care.  It  was  sufficient  that  they  had  a  chance  of  the 
reversion's  vesting-  ^^'ithin  the  twenty  years,  in  which 
case  they  might  bring  a  writ  of  error,  but  not  after- 
wards. 
How  barred.         27.  A  Dcrson  mav  bar  himself  from  brinsfino-  a  writ 

Tit.  35.  c.  IJ.       -  ^  ^  ,         f 

ot  error  to  reverse  a  common  recovery,  by  the  same 

means  by  which  he  may  bar  himself  from  bringing  a 
writ  of  error  to  reverse  a  fine.  Thus  Pigot  says,  "  If 
Pa.  W).  lie  ^vho  suffers  a  common  recovery  levy  a  fine,  or 
make  a  feofi^ment,  he  cannot  have  a  writ  of  error  to 
I'everse  it." 

28.  A  release  of  errors  from  the  common  vouchee 

cannot  be  pleaded  in  bar  of  a  writ  of  error  to  reverse 

a  common  recovery. 

Norricc  v.  29.  lu  a  Writ  of  error  to  reverse  a  common  recovery, 

Cro"EUj?2.     the  defendant  pleaded  a  release  of  all  errors  by  the 

last  and  common  vouchee. 

It  was  resolved  by  all  the  Judges  that  such  a  re- 
lease could  not  be  pleaded ;  for  the  common  vouchee 
w'as  put  in  only  for  form,  and  in  truth  he  rendered 
nothing ;  therefore  it  was  against  reason  that  his  re- 
lease should  bar  others  that  suffered  the  loss,  and 
were  entitled  to  have  a  remedy  by  the  reversal  of  the 
judgment. 
Writ  of  deceit.  30.  Whcrc  a  recovery  has  been  suffered  of  lands 
held  in  ancient  demesne,  in  the  Lord's  Court,  the 
proper  mode  of  reversing  it  is  by  writ  of  deceit. 
Rex  V.  Fire-  31.  Tlius,  whcre  a  Writ  of  deceit  was  brought  to 
Barnes,  253.  rcvcrsc  a  common  recovery,  suffered  of  lands  which 
were  held  of  the  manor  of  Ilavcriugate  Bower  in  the 
county  of  Essex,  which  is  ancient  demesne,  and  of 
which  the  King  is  lord.  The  defendants  confessed 
the  action,  and  the  Attorney  General  remitted  damages, 
and  prayed  judgment.  A  rule  was  made  for  judgment 
7iisi  causa,  which  was  made  absolute  on  affidavit  of  ser- 
vice ;  no  cause  being  shown. 

32.  The  statute  10  &  11  Will,  III.  c.  4.  has  been 
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already  stated,  by  which  it  is  enacted,  that  all  writs 
of  error  for  reversing  fines  or  recoveries  must  be 
brought  within  20  years  after  such  fine  levied,  or  reco- 
very suffered.  It  does  not  appear  to  have  been  de- 
termined whether  this  statute  extends  to  petitions  to 
reverse  recoveries  suffered  of  copyholds,  or  to  writs  of 
deceit  to  reverse  recoveries  suffered  of  lands  held  in 
ancient  demesne.  The  late  Mr.  Serjeant  Hill  held 
that  it  did  extend  to  petitions  and  writs  of  deceit ;  and 
gave  the  following  reasons  for  his  opinion:  "  The 
statute  in  question  is  a  remedial  law,  and  made  for 
the  quieting  title  and  possessions  under  ancient  fines 
and  recoveries,  as  appears  by  the  express  words,  as 
well  as  from  the  subject  of  it ;  therefore  it  ought,  by 
the  known  rules  of  law,  to  receive  a  liberal  construc- 
tion, and  to  be  extended  to  all  cases  within  the  mis- 
chiefs intended  to  be  remedied,  even  if  the  words  were 
not  comprehensive  enough  in  their  strict  literal  sense 
to  extend  to  them.  But  in  this  case  I  think  the  words 
are  sufficient  to  include  the  case  in  question ;  for,  by 
the  purview,  *  the  bringing  any  writ  of  error  or  suit  for 
''  reversing  such  fine,  recovery,  or  judgment,'  is  re- 
strained to  20  years  after  such  fine  levied,  or  such 
recovery  suff'ered,  or  judgment  signed;  so  that  the 
words  of  the  statute  extend,  not  only  to  writs  of  error, 
but  to  any  suit  generally,  without  distinction,  for  re- 
versing such  fine,  recovery,  or  judgment :  and  it  is 
plain  that  the  word  suck  relates  to  the  word  ancient, 
and  that  antiquity  is  in  this  statute  applicable  to  the 
term  of  twenty  years.  In  the  construction  of  reme- 
dial statutes,  the  full  extent  is  to  be  given  to  every 
word  in  the  purview,  in  suppression  of  the  mischief 
intended  to  be  remedied,  notwithstanding  the  title  or 
the  preamble  be  not  equally  extensive." 

33.  It  has  been  stated  in  the  preceding  title,  that  to  Writ  of  false 
amend  errors  in  a  base  court,  a  writ  of  false  judg-  Fitz".  n.  b.  i-2. 
ment  lies,  returnable  in  the  Court  of  Common  Pleas.  4  ReJ]  ;u)'. /Z, 
And  if  an  erroneous  judgraeut  be  given  in  a  formedon,  fRXAuS. 


486  Title  XXXVI.     Recovery.     Ch.  xi.  §  34. 

in  a  copyhold  court,  where  the  King  is  lord,  the 
party  against  whom  the  judgment  is  given  may  sue  by 
bill  or  petition  to  the  King,  in  the  Exchequer  Chamber, 
in  the  nature  of  a  writ  of  false  judgment.  For  as  in 
the  court  of  a  common  person,  the  proper  suit  for 
reversal  thereof  is  to  the  lord  by  petition,  so  it  is 
here  to  the  King.  And  the  Exchequer  Chamber  is 
more  proper  to  sue  in  to  the  King  by  petition  than  the 
Chancery ;  because  it  concerns  the  King's  manor. 
Smith  v;  34^  ^  bill  ^vas  brouoht  to  compel  the  Dean  and 

Dean  of  St.  . 

Paurs,show.     Chapter  of  St.  PauFs,  as  lords  of  the  manor,  to  receive 

Pari.  Ca.  67.  "..  .,  „  ■         n   r  ^  •      ^ 

1  Vera.  367.  a  petition  m  the  nature  ot  a  writ  oi  lalse  judgment, 
for  reversing  a  common  recovery  suffered  in  the  manor 
court  above  thirty  years  before ;  whereby  a  remainder 
in  tail,  which  the  plaintiff  claimed,  was  barred  ;  sug- 
gesting several  errors  in  the  proceedings,  and  praying 
that  the  said  lords  might  be  commanded  to  examine 
the  same,  and  do  right  thereupon.  To  this  bill  the 
defendant  Rugle  demurred  ;  and  the  Dean  and  Chap- 
ter, by  answer,  insisted  that  it  was  the  first  attempt 
of  the  kind,  and  therefore  of  dangerous  consequence ; 
and  conceived  it  not  fit  to  proceed  on  the  said  petition, 
unless  compelled  thereto  by  course  of  law.  That 
Rugle  being  the  person  concerned  in  interest  to  con- 
test the  sufficiency  of  the  common  recovery,  they 
hoped  the  court  would  hear  his  defence  and  deter- 
mine therein  before  any  judgment  were  given  against 
them ;  and  that  they  were  only  lords  of  the  manor  to 
obey,  &c.;  and  prayed  that  their  rights  might  be  pre- 
served. 
Ann.  1685.  This  dcmurrcr  having  been  allowed,  an  appeal  was 

brought  in  the  House  of  Lords,  where  it  was  con- 
tended on  the  part  of  the  appellant,  that  this  was  the 
only  remedy  which  he  had  ;  for  as  no  writ  of  error,  or 
false  judgment  lay  for  reversing  a  recovery  or  judg- 
ment obtained  in  a  copyhold  court,  the  only  method 
was  by  bill  or  petition  to  the  lord,  in  the  nature  of  a 
writ  of  false  judgment,  which  of  common  right  he 
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ought  to  receive ;  and  to  cause  errors  and  defects  in 
such  recovery  or  false  judgment  to  be  examined. 

That  in  all  cases  where  any  party,  having  a  right  to 
a  freehold  estate,  was  barred  by  a  judgment,  reco- 
very, or  fine ;    such  party,  of  common  right,  might 
have  a  writ  of  error,  if  the  same  were  a  court  of  record; 
and  a  writ  of  false  judgment,  if  in  a  court  baron,  or 
county  court.     And  there  could  be  no  reason  why  a 
copyholder  should  be  without  remedy,  when  a  false 
judgment  was  given;  and  the  rather  for  that  in  real 
actions,   as  this   was,    the  proceedings  in  the  lord's 
courts  were  according  to  those  in  Westminster  Hall. 
That  though  a  common  recovery  was  a  common  as- 
surance, yet  it  was   never   pretended  that  a  writ  of 
error  to  reverse  it  was  refused  on  that  pretence ;  and 
if  the  lord  of  a  manor  refused  to  do  his  duty,  the  Court 
of  Chancery  had  a  jurisdiction  to  compel  him  thereto. 
That  though  common  recoveries  were  favoured,  and 
had  been  supported  by  several  acts  of  Parliament,  yet 
no  parliament  ever  thought  fit  to  deprive  the  parties 
bound  by  such  recoveries,  of  the  benefit  of  a  writ 
of  error. 

On  the  other  side  it  was  argued  for  the  respondent, 
that  the  person  who  suffered  the  recovery  had  a  power 
over  the  estate,  that  she  might  both  by  law  and  con- 
science, upon  a  recovery,  dispose  of  it  as  she  should 
think  fit;  that  she  had  suffered  a  recovery,  according 
to  the  custom  of  the  manor,  though  not  according  to 
the  form  of  those  suffered  in  Westminster  Hall.  That 
the  suffering  of  recoveries  in  any  court,  and  the  method 
of  proceeding  in  them,  were  rather  notional  than  real 
things;  and  in  the  common  law  courts,  they  were 
taken  notice  of,  not  as  adversary  suits,  but  as  common 
assurances ;  so  that  even  there,  few  mistakes  were 
deemed  so  great,  but  what  were  remedied  by  the 
statute  oi jeofails,  or  would  be  amended  by  the  assist- 
ance of  the  Court.  And  if  it  were  so  in  the  courts  ^t 
Westminster,  where  the  proceedings  were  more  solema. 
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and  the  Judges  were  persons  of  learning  and  sagacity  ; 
how  much  rather  ought  this  to  stand,  which  was 
suffered  in  1G52,  during  the  times  of  disorder,  and 
most  proceedings  informal  and  in  the  English  tongue, 
in  such  a  mean  court,  where  there  were  few  prece- 
dents to  guide  them ;  where  the  parties  themselves 
were  not  empowered  to  draw  up  their  own  proceed- 
ings, but  the  whole  was  left  to  the  steward,  who  was 
a  stranger  to  the  person  concerned ;  and  therefore  it 
was  hard  and  unreasonable  that  men's  purchases  should 
be  prejudiced  by  the  ignorance,  unskilfulness,  or  dis- 
honesty of  a  steward,  or  his  clerks.  That  there  was 
scarce  one  customary  recovery  in  England  which  v/as 
exactly  agreeable  to  the  rules  of  common  law :  that 
the  questioning  of  this  might,  in  consequence,  en- 
danger multitudes  of  titles,  which  had  been  honestly 
purchased ;  especially  since  there  could  be  no  aid 
from  the  statutes  of  jeofails,  for  they  did  not  extend  to 
courts  baron.  That  there  was  no  precedent  to  force 
lords  of  manors  to  do  as  this  bill  desired,  and  the 
lords  of  manors  were  the  ultimate  judges  of  the  regu- 
larity or  errors  in  such  proceedings.  That  there  was 
no  equity  in  the  prayer  of  this  plaintiff;  that  if  the 
lord  had  received  such  a  petition,  and  were  about  to 
proceed  to  the  reversal  of  such  recovery,  equity  ought 
then  to  interpose,  and  c{uiet  the  possession  under 
those  recoveries :  that  Chancery  ought  rather  to  sup- 
ply a  defect  in  a  common  conveyance,  and  decree  the 
execution  of  what  each  party  meant  and  intended  by 
it,  than  assist  the  annulling  of  a  solemn  agreement, 
executed  according  to  usage,  though  not  strictly  con- 
formable to  the  rules  of  law. 

The  appeal  was  dismissed,  and  the  decree  affirmed. 

35.  The  determination  in  the  above  case  can  only 
be  accounted  for  from  the  late  period  at  which  the 
recovery  was  attempted  to  be  reversed ;  and  from  the 
circumstance  of  its  having  been  suffered  during  the 
civil  wars.    It  would  be  very  dangerous  to  conclude 
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from  it  that  every  lord  of  a  manor  has  a  discretionary 
power  to  receive  or  refuse  a  petition  to  reverse  a  re- 
covery suffered  in  his  court :  for  justice  requires  that  a 
petition  of  this  kind,  when  brought  within  a  reason- 
able time,  should  be  as  much  e.v  dchito  jicstitid.',  as  a 
writ  of  error  to  reverse  a  recovery  siiffered  in  the 
Court  of  Common  Pleas. 

36.  As  a  common  recovery  can  only  be  reversed  ^ '■^^"^''y 

''  _    •'  ,       ,  may  beialai- 

by  a  writ  of  error,  or  some  proceeding  of  a  similar  fied. 
nature,  to  which  none  are  entitled  but  those  who 
have  an  immediate  interest  in  the  lands,  the  law 
allows  all  strangers,  whose  interests  are  affected  by  a 
commion  recovery,  to  falsify  it.  And  it  is  laid  down 
by  Booth,  in  his  Law  of  Real  Actions,  chap.  24,  that 
a  common  recovery  may  be  falsified,  i.  By  entry  and  pigot,  i5C. 
plea;  ii.  By  action;  iii.  By  action  and  plea;  and 
IV.  By  plea  only. 

37.  A  common  recovery  may  be  falsified  and  inva- 
lidated on  a  trial  in  ejectment;  for  if  a  common  reco- 
very is  given  in  evidence,  and  set  up  by  way  of  de- 
fence, the  plaintiff  may  show  any  defect  in  the  reco- 
very ;  and  if  the  Court  is  of  opinion  that  the  reco- 
very is  void,  and  the  plaintiff  entitled  to  recover,  such 
recovery  is  completely  falsified,  as  to  that  action. 

38.  Thus,  it  may  be  shown  that  the  person  against 
whom  the  writ  was  brought  had  no  estate  of  freehold 
in  the  land  at  the  time ;  and  the  cases  of  Dormer  v. 
Parkhurst,  Goodtitle  v.  Chandos,  and  Taylor  v.  Horde, 
which  have  been  already  stated,  are  instances  of  re- 
coveries falsified  in  ejectment,  for  want  of  a  good 
tenant  to  the  ;;r<^c//;t'.  -  joajc^ 

39.  In  the  case  of  Sir  Butler  AYentworth,  which  iv««y. 40.7. 

r /~i  n-»i  •      3Atk.  313. 

was  tried  at  the  bar  of  the  Court  of  Common  Pleas  ni 
Mich.  1744,  evidence  of  weakness  of  understanding 
was  admitted  to  invalidate  the  deed,  by  which  a 
tenant  to  the  prcecipe  was  made,  for  the  purpose  of 
suffering  a  common  recovery  ;  and  the  effect  of  the 
recovery  was  by  that  means  defeated. 
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Ante,  ^22.  40.  Ill  the  casG  of  Hume  V.  Burton,  Lord  Chan- 

cellor LifFord  cited  the  case  of  Jones  ex  dem.  Hale  v. 
Cave,  tried  at  Hereford  at  the  Lent  assizes  in  1765,  by- 
Sir  Eardley  Wilmot,  in  which  evidence  was  admitted 
to  prove  the  weakness  of  understanding  of  a  vouchee 
in  a  common  recovery,  who  appeared  by  attorney, 
and  the  recovery  was  by  that  means  invalidated. 

A  motion  was  made  the  next  term  for  a  new  trial, 

on  account  of  misdirection  of  the  Judge,  and  it  was 

contended  that  such  evidence  ought  not  to  have  been 

admitted  ;  but  the  motion  was  refused. 

By  a  tenant  41.  At  commou  law,  if  the  tenant  of  the  freehold 

1  Inst.  4G.  a.    had  sufFercd  a  common  recovery,  it  operated  as  a  good 

bar  to  all  terms  for  years  derived  out  of  the  freehold; 

for  the  person  who  recovered  the  lands  was  supposed 

to  come  in  by  a  title  paramount,  so  that  he  was  not 

bound  by  the  leases  of  the  person  against  whom  he 

pio\vd.83.       recovered:  besides,  a  termor  for  years  could  not  in 

any  case  falsify  a  common  recovery. 

42.  By  the  statute  of  Gloucester,  1  Edw.  I.  c.  11. 
a  remedy  was  given  to  the  lessee  for  years,  by  way  of 
receit  and  trial,  whether  the  recovery  was  upon  good 
title,  or  by  way  of  collusion ;  and  in  case  it  appeared 
that  the  recovery  was  by  collusion,  then  the  lessee 
for  years  was  permitted  to  enjoy  his  term,  and  the  exe- 
cution was  stayed  until  the  determination  of  the  term. 
Bro.  Ab.tit.         43.  The  operation  of  this  statute  not  having  been 
Fitz.N.  b!       found  sufficiently   extensive,  another  act  was  made, 
Vaugh^^iW.     21  Hen.  VIII.  c.  15.,  whereby  it  is  provided,  that  a 
tenant  for  years  may  falsify  a  feigned  recovery  had 
against  the  person  in  reversion. 
And  invalidated      44^  Althouoh  a  commou  rccoverv  cau  only  be  re- 

by  a  court  01  ^  i 

equity.  versed  by  the  Court  of  C.  P.  in  the  first  instance,  and 

by  the  Court  of  K.  B.  upon  a  writ  of  error  from  the 

Tit.  35.  c.  14.  Court  of  C.  P.,  yet  the  Court  of  Chancery  can,  in 
fact,  invalidate  a  common  recovery,  where  it  appears 
:to  have  been  obtained  by  fraud  or  imposition,  by  com- 
pelling the  recoveror  to  convey  the  estate  to  the  per- 
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son  who  is  entitled  in  equity  to  have  it,  or  by  de- 
claring- the  recoveror  to  be  a  trustee  for  such  person. 

45.  Where  a  person  who  was  deaf  and  dumb  suf-  Femsv. 
fered  a  common  recovery  of  entailed  lands,  assisted  Eq.  oyL 
by  his  uncle,   and  then  settled  the  same  to  certain 

uses ;  upon  the  circumstances  of  the  case  it  appeared 
he  had  done  nothing  but  what  in  conscience  he  ought 
to  have  done,  yet  being  under  these  circumstances, 
the  Lord  Chancellor  said  he  ought  to  be  taken  care 
of  in  equity ;  and  it  appearing  that  the  uncle  was  con- 
cerned in  point  of  interest,  the  settlement  was  set 
aside.  But  had  he  been  assisted  by  an  able  and  faith- 
ful relation,  that  was  not  interested,  equity  would 
not  have  relieved  him  in  so  reasonable  an  act  as  this 
appeared  to  be. 

46.  A  court  of  equity  will  also  restrain  the  opera- 
tion of  a  common  recovery  to  those  purposes  for  which 
it  was  intended,  and  will  not  allow  it  to  have  a  more 
extensive  effect. 

47.  Where  a  father,  on  his  Son's  marriage,  by  lease  stanhope  v. 
and  release  conveyed  lands  to  trustees  and  their  heirs,  inCha.435. 
to  the  use  of  the  father  for  life,  remainder  to  his  wife 

for  life,  remainder  to  the  son  for  ninety-nine  years, 
if  he  should  so  long  live,  remainder  to  trustees  during 
his  life  to  support  contingent  remainders,  remainder 
to  the  son's  intended  wife  for  life  for  her  jointure, 
remainder  to  the  first  and  every  other  son  of  that 
marriage  in  tail  male,  remainder  to  the  daughter  or 
daughters  of  that  marriage  and  the  heirs  of  their 
bodies,  till  they  should,  out  of  the  rents,  issues,  and 
profits  have  received  3000/.,  remainder  to  the  heirs 
of  the  body  of  the  son,  remainder  to  the  second  son 
of  the  father,  and  to  his  first  and  other  sons,  remainder 
to  the  right  heirs  of  the  son  for  ever.  The  marriage 
took  effect,  and  they  had  only  two  daughters,  who 
being  in  possession  after  all  the  other  estates  deter- 
mined which  were  precedent,  suffered  a  recovery  to 
the  use  of  themselves  and  their  heirs;  and  one  ques- 
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tion  in  this  case  was,  whether  by  this  recovery  the 
remainders  were  not  barred.  And  it  was  argued 
that  they  were,  because  the  primary  intention  of  this 
limitation  was  to  make  them  tenants  in  tail,  and  the 
raising-  of  the  3000/.  was  but  a  secondary  intention 
thereof;  and  when  they,  being  so  tenants  in  tail,  suf- 
fered a  recovery,  this  barred  their  estate  tail,  and  the 
remainders  depending  thereon.  But  the  Lord  Chan- 
cellor was  clearly  of  opinion,  both  upon  the  first  speak- 
ing to  it,  and  the  next  day  after,  that  this  was  but  in 
the  nature  of  a  security  for  the  3000/. ;  and  though 
the  recovery  barred  the  estate  tail  and  remainders  at 
law,  yet  the  daughters  w^ere  but  in  the  nature  of 
trustees  (after  the  3000/.  raised)  for  those  in  remain- 
der ;  that  before  the  recovery  they  had  but  an  estate 
tail  for  their  security  for  that  sum ;  that  after  the 
recovery  they  had  the  fee-simple;  but  still  the  same 
in  a  court  of  equity  was  but  a  security  till  that  money 
was  raised ;  that  those  in  the  remainder  had  the 
equity  of  redemption  in  the  same  manner  as  the  per- 
son who  made  that  security  would  have  had  if  no  such 
limitation  in  remainder  had  been;  therefore  they  might 
at  any  time,  by  paying  off  that  3000/.  determine  the 
estate  of  the  daughters,  and  then  the  daughters  would 
be  but  trustees  for  them. 

48.  Where  a  person  is  prevented  from  suffering  a 
common   recovery   by   force    and   management,    the 
Court  of  Chancery  will  compel  the  parties  to  act  as 
if  the  recovery  had  been  suffered, 
luttreii  V.  49.  Thus,  whcrc  Lord  Waltham  being  tenant  in  tail, 

?i'vel!c38.  '"^^^  meaning  to  suffer  a  common  recovery,  and  by 
will  to  give  real  interests  to  his  wife,  Mr.  Luttrell,  who 
by  his  marriage  had  an  interest  to  prevent  the  entail 
being  barred,  did,  by  force  and  management,  prevent 
the  testator  from  executing  the  deed  to  make  the 
tenant  to  the  pi-cecipc. 

Lord  Thurlow's  opinion  was  clear,  that  though  at 
law  Mr.  Luttreirs  lady  was  tenant  in  tail,  and  which 
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made  it  stronger,  she  was  no  party  to  the  transaction, 
yet  neither  he  nor  any  one  else  could  have  the  benefit 
of  the  fraud;  and  the  jury,  upon  an  issue  directed, 
having  found  that  the  recovery  was  fraudulently  pre- 
vented, Lord  Thurlow  held,  even  in  favour  of  a  volun- 
teer, that  the  tenant  in  tail  should  not  take  advantage 
of  the  iniquitous  act,  though  she  was  not  a  party  to  it ; 
and  the  estate  was  considered  exactly  as  if  the  reco- 
very had  been  suffered. 


ii^V^'fO 


TITLE   XXXVII. 


ALIENATION  BY  CUSTOM. 


CHAP.  I. 

Alienation  of  Customarii  Estates  hi)  Surrender  and 
Admittance. 

CHAP.  II. 

Hoiu  Entails  of  Customary  Estates  may  be  barred,  and 
Effect  of  Releases. 


CHAP.  I. 

Alienation  of  Customary  Estates  by  Surrender  and 
Admittance. 


1.  Alienation  by  custom. 
5.  Su7'7'endcr. 
16.   Who  may  surrender. 
23.   What  Estate  may  be  surren- 
dered. 
2S.   To  ivhose    Use  a  Surrender 

may  be  made. 
36".  Presentment. 
40.    Admittance. 

49.  Who  may  admit. 

50.  The  Admittance  viust  be  ac- 

cording to  the  Surrender. 
52.  Effect  of  a   Surrender   and 
Admittance. 


54.  The  Admittance  relates  back 
to  the  Surrender. 

60.  Surrenders  by  way  of  Mort- 
gage. 

70.  A  Surrender  will  not  destroy 
a  contingent  Remainder. 

74.  A  Surrender  and  Re-surren- 
der alter  the  Descent. 

76.  Construction  of  Surren- 
ders. 

99.  A  Surrender  sometimes  sup- 
plied in  Equity. 

104.  Agreement  to  surrender. 


Section  1. 

Alienation  by     Xt  has  bceii  already  shown,  that  copyholders  being 

Tit.  10.  c.  3.     mere  tenants  at  will,  cannot  alien  their  estates  by 

feoffment  or  other  assurance  at  common  law ;  but  by 

the  custom  of  all  manors  in  which  this  kind  of  pro- 
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perty  is  to  be  found,  every  copyholder  has  a  power  of 
transferrmg  his  estate  to  any  other  person,  by  surren- 
dering or  yielding  it  up  to  the  lord  of  the  manor,  in 
order  that  he  may  grant  it  out  again  to  the  person 
named  in  the  surrender,  which  is  therefore  called  an 
alienation  by  custom. 

2.  This  practice  is  as  ancient  as  the  time  of  Bracton, 

who  says — Si  autem  villcmus  sockmannus  villannm  soca-  Lib.  2.  c.  8. 
gium  ad  aliimi  transferre  voluerity  prizes  illiid  restituat  do- 
mino, vd  servienti,  si  dominus  pneseus  )ion  fmrit  et  de 
manihis  ipsorum  fiat  translatio  ad  alinm,  tenendum  liherh\ 
vel  in  socagio,  secundum  quod  domino  placuerit;  quia  ille 
villanus  sockmannus  non  habet  potestatem  tranferendi^  cum 
liberum  tenementum  non  haheat,  sed  dominus. 

3.  In  the  case  of  free  copyholds  or  customary  free- 
holds, the  mode  of  alienation  has  always  been  the 
same  as  in  common  copyholds.  Thus  Bracton  says — 
Dare  enim  non  possunt  teneriienta  sua,  nee  ex  causa  dona-  209.  a. 
tionis  ad  alios  transferre  non  magis  quam  villani  pari;  et 
unde  si  transferre  debeant^  restituant  ea  domino  vel  ballivo, 

et  ipsi  ea  trmdunt  aliis,  in  villenagium  tenenda. 

4.  The  process  in  most  manors  is,  that  the  tenant 
surrenders  his  estate  to  the  lord,  in  trust  to  be  again 
granted  by  him  to  such  persons  and  for  such  uses  as 
are  mentioned  in  the  surrender.  This  surrender  must 
be  presented  by  the  jury  or  homage  of  the  manor,  and 
found  by  them  upon  their  oaths,  and  then  the  lord 
grants  the  land  to  the  person  named  in  the  surrender, 
to  hold  by  the  ancient  rent  and  customary  services, 
and  thereupon  admits  him  tenant  to  the  copyhold 
by  the  delivery  of  a  rod,  a  glove,  or  the  like,  in  the 
name  of  corporal  seisin  of  the  lands  and  tenements. 

This  mode  of  alienation  therefore  consists  of  three 
parts — the  surrender,  the  presentment,  and  the  ad- 
mittance. 

5.  A  surrender  is  the  yielding  up  of  the  estate  by  Surrender, 
the  tenant  to  the  lord,  for  the  purpose  of  being  re- 
granted   to  some  other  person.     The  form  of  it  is 
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thus: — -Ad  hanc  curiam  ven'it  A.  ct  sursum  reddidit  In 
cadcm  curia  unum  mcssuagium,  S;c.  hi  vianus  domlni  ad 
iisum  B.  ct  hccrcdum  suorum.     And  it  has  been  lately- 
Hex  v.  Riggp,    held  by  the  Court  of  King's  Bench,  to  be  a  good  cus- 
650.  *        *  torn  in  a  manor,  that  the  steward  or  his  deputy  should 
have  the  sole  right  of  preparing  all  surrenders  of  copy- 
hold tenements  within  the  manor. 
Cop.  §39.  6.  Lord  Coke  says,  the  word  surrender  is  vocabulum 

artls;  and  therefore,  where  a  surrender  is  necessary, 
if  this  word  be  wanting,  all  other  words  used  in  ordi- 
nary conveyances  are  insufficient  to  transfer  a  copy- 
hold estate ;  for  as  a  copyholder  is  tied  to  a  particular 
mode  of  conveyance,  so  he  is  restrained  to  a  particular 
form  of  words. 
Idem.  7.  Lord  Coke  also  says,  that  a  surrender  is  rather 

a  manifesting  of  the  grantor  s  intention,  than  of  passing 
away  any  interest  in  the  possession ;  for  till  admit- 
tance the  lord  takes  notice  of  the  grantor  as  tenant, 
and  he  shall  receive  the  profits  of  the  lands  to  his  own 
Davie  V.  use,  and  shall  discharge  all  services  due  to  the  lord  : 

^^Lhln^li.     hence  it  is  held,  that  till  admittance,  the  surrenderor 
iTemR.^G-oi.  ^^  ^  trustcc  for  the  person  to  whom  the  surrender  is 

made. 
iinst.M.a.  8.  Every  copyholder  may  surrender  his  estate  in 

court  without  alleging  any  particular  custom  for  it  : 
so  a  copyholder  may  surrender  to  the  lord  himself  out 
of  court,  without  a  special  custom. 
4Rcp.  30.  fc.         9.  A  surrender  out  of  court  to  the  steward  of  the 
manor  is  also  good,  by  the  general  custom  of  all  ma- 
nors, though  the  steward  be  only  appointed  by  parol ; 
1  Inst.  62.  a.     and  Lord  Coke  says,  by  the  surrender  out  of  court, 
the  copyhold  estate  passes  to  the  lord  under  a  secret 
condition,  that  it  be  presented  at  the  next  court,  ac- 
cording to  the  custom  of  the  manor;  and  therefore  if, 
after  such  a  surrender,  and  before  the  next  court,  he 
who  made  the  surrender  dies,  yet  the  surrender  will 
be  good. 
Id.  59 ,0.  10.  A  surrender  out  of  court,  by  the  hands  of  two 
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or  threef  tenants  of  the  manor,  or  by  the  liands  of  the 
bailiff  or  reeve,  or  of  any  other  person,  must  be  war- 
ranted by  a  special  custom,  and  particularly  pleaded. 

11.  A  surrender  of  a  copyhold  to  a  deputy  of  a  P"kcrv. Keu, 
deputy  steward,  out  of  court,  is  good,  because  he  is  a  ess. "   '^'"* 
steward  dc  facto  at  the  time. 

12.  A  copyholder  may  surrender  in  court  by  attor-  Co.Cop.^34. 
ney,  without  a  special  custom  to  warrant  it ;  for  he  9  Rip'  75"^* 
may  surrender  by  the  general  custom,  which  is  the 
common  law,  and  then  it  is  incident  to  do  it  by  attor- 
ney. A  copyholder  cannot  however  surrender  into  the  9  Rep.rs.a. 
hands  of  two  tenants  by  attorney ;  for  such  surrender, 
though  in  person,  is  not  warranted  without  a  special 
custom. 

13.  An  attorney  who  makes  a  surrender  ought  to  w.  h. 
pursue  the  usual  form,  as  by  the  rod,  &c.,  according 

to  the  custom  of  the  manor;  and  he  ought  to  make 
it  in  the  name  of  his  principal,  not  in  his  own  name, 
or  show  his  authority,  and  say  he  surrenders  it  by 
forcQ  of  such  authority. 

14.  A  purchaser  of  a  copyhold  is  however  not  ob- 
liged to  accept  of  a  surrender  by  a  letter  of  attorney. 

15.  Upon  a  bill  for  a  specific  performance  of  an  Mitcheiu. 
agreement  for  sale  of  copyhold  lands,  the  defendant  ?v«.'679. 
insisted  upon  making  the  surrender  by  attorney,  and 

not  otherwise,  and  that  he  was  ready  to  do  so.  The 
plaintiff  insisted  on  his  doing  it  in  person,  and  entered 
into  proof  that  the  custom  of  the  manor  was,  that 
whoever  wanted  to  surrender  must,  unless  in  special 
cases  of  disability,  do  it  in  person.  By  a  decree  at 
the  Rolls,  a  trial  was  directed  as  to  this  custom ;  and 
on  an  appeal  to  Lord  Hardwicke,  the  decree  was 
affirmed,  because  no  court  of  justice  would  compel  a 
purchaser  to  accept  of  a  doubtful  title. 

16.  All  persons  who  are  capable  of  conveying  their  whomaysur. 
estates  by  any  common  law  assurance,  are  also  enabled  Co.Co'p.  §34. 
to  surrender  their  copyhold  estates. 

17.  By  the  statute  43  Geo.  III.  c.  75.  it  is  enacted, 
VOL.  V.  2  K 
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that  it  shall  be  lawful  for  the  Lord  Chancellor  to  order 
the  committees  of  lunatics  to  surrender  the  copyhold 
estates  of  such  lunatics  for  payment  of  their  debts, 
or  performance  of  their  contracts. 

18.  By  the  general  custom,  a  husband  and  wife 
may  surrender  the  wife's  copyhold,  provided  the  wife 
is  privately  examined  by  the  steward ;  and  where 
there  is  a  special  custom  to  warrant  it,  a  surrender 
by  the  husband  and  wife,  made  out  of  court,  upon  an 
examination  of  the  wife,  before  two  tenants  of  the 
manor,  is  good. 

19.  But  a  custom  for  a  married  woman  to  surrender 
her  copyhold  lands  without  the  assent  of  her  husband, 
is  void ;  because  it  is  contrary  to  the  general  law  and 
policy  of  the  nation,  and  would  tend  to  render  wives 
independent  of  their  husbands. 

20.  Frances,  the  wife  of  William  Geary,  being  en- 
titled to  a  copyhold  estate,  which  had  descended  to 
her  from  her  father,  was  admitted;  and  being  pri- 
vately examined,  surrendered  the  estate  to  the  use  of 
herself  for  life,  with  remainder  over. 

It  was  stated,  that  there  was  a  custom  in  the 
manor,  that  a  feme  covert,  seised  in  fee  of  copyhold 
lands,  might  dispose  of  her  estate  without  her  hus- 
band's joining. 

After  several  arguments,  the  whole  Court  were 
clearly  of  opinion  that  this  was  a  bad  custom. 

21.  But  where  a  married  woman  lived  apart  from 
her  husband,  under  articles  of  separation,  by  which 
he  covenanted  that  she  should  enjoy  to  her  own  use 
all  such  estates,  both  real  and  personal,  as  should 
come  to  her  during  her  coverture,  and  that  he  would 
join  in  the  necessary  conveyances  to  limit  them  to 
such  uses  as  she  should  appoint.  Afterwards,  copy- 
holds having  descended  to  the  wife,  the  husband 
again  covenanted  in  the  same  manner  as  before,  that 
he  would  join  in  surrendering  such  estates  to  such 
uses  as  his  wife  should  appoint.     It  was  held  by  the 
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Court  of  Common  Pleas,  that  a  surrender  by  the  wife 
alone  was  good,  although  there  was  no  special  custom 
to  authorize  it. 

22.  Copyhold  estates  are  not  within  the  words  or  Tit/36,  c.  lo. 
intention  of  the  stat.  1 1  Hen.  VII.  c.  20. :  for  they  can-  STsid* ' 
not  be  discontinued  or  conveyed  in  any  other  manner  ^}-J'^- 

^  ^^  -^  "^  4  Mod.  45. 

than  by  surrender.  IN  or  does  the  stat.  32  Hen.  VIII. 
c.  28.  extend  to  copyholds,  for  the  words  of  it  only 
allude  to  estates  which  pass  by  common  law  con-  Moo.sye. 
veyances  ;  and  if  it  were  construed  to  comprehend 
copyholds,  the  heir  of  the  wife  would  become  tenant, 
without  being  admitted  by  the  lord. 

23.  Nothing  can  be  surrendered  but  a  legal  estate,  what  estate 
It  is  not  however  necessary  that  such  legal  estate  S^Ted."'' 
should  be  in  possession ;  it  is  sufficient  if  it  be  vested 

in  interest ;  and  therefore  an  estate  in  remainder,  or 
reversion,  may  be  surrendered. 

24.  A  person  cannot  surrender  a  copyhold  till  he  co.  Cop.§39. 
is  himself  admitted.     And  Lord  Coke  says,  if  he  sur-  fie°d/i/East 
render  to  the  use  of  another,  the  surrender  is  merely  ^^^• 
void,  and  by  no  m2Liiev e.v  jwst facto  can  be  confirmed. 

It  has  however  been  already  stated,  that  where  a  Holder  v. 
person  gives  a  power  by  will  to  trustees  to  sell  his  Tit"io" c.  4. 
copyholds,  they  may  sell   without  being  admitted ; 
and  the  lord  will  be  bound  to  admit  the  purchaser. 

25.  A  mere  possibility  cannot  be  surrendered;  and  Goodtitiev. 
therefore  it  was  resolved  in  a  late  case,  that  a  sur-  3TermR.3t)5. 
render  by  the  heir  apparent  of  a  copyholder,  in  the 
lifetime  of  his  ancestor,  had  no  effect  whatever,  and 

did  not  even  operate  as  an  estoppel,  though  the  heir 
survived  his  ancestor. 

26.  It  follows,  that  an  equitable  interest  in  a  copy-  Tit.  38.  c.  4. 
hold  may  be  transferred  from  one  person  to  another 
without  a  surrender,  for  otherwise  it  would  be  un- 
alienable. 

27.  The  construction  of  a  surrender,  as  to  the  de-  Roev.vemon, 
scription  of  the  premises  surrendered,  is  the  same  as      ^^  •    • 
that  of  deeds. 

3  K  2 
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To  whose  use  a      28.  A  copvliold  cstate  maybe  surrendered  to  the 

surrender  may  r  i  i  /-         i   • 

be  made.  USB  of  aiiy  persoii  capable  of  taking  an  estate  by  a 
common  law  conveyance  ;  and  also  to  some  persons 
not  capable  of  taking  by  such  assurances. 

Co.  Cop.  §35.  29.  In  grants  at  common  law,  if  the  grantee  be  not 
in  reruni  natura,  and  capable  of  taking  at  the  time 
when  the  grant  is  made,  it  is  merely  void  ;  but  in  the 
case  of  surrenders  the  law  is  otherwise :  for  though  at 
the  time  of  the  surrender  the  grantee  be  not  in  esse,  or 
not  capable  of  a  surrender,  yet  if  he  be  in  esse  and 
capable  at  the  time  of  the  admittance,  that  will  be 
sufficient ;  and  therefore  a  surrender  to  the  use  of  him 
who  shall  be  heir  to  I.  S.,  or  to  the  use  of  I.  S.'s  next 
child,  or  to  the  use  of  I.  S.'s  wife,  though  at  the  time 
of  the  surrender  I.  S.  had  no  heir,  child,  or  wife,  yet 
if  afterwards  he  hath  a  child,  or  taketh  a  wife,  his 
heir,  his  child,  or  his  wife,  may  come  into  court,  and 
compel  the  lord  to  admit,  according  to  the  surrender. 

Me"i«  Lord  Coke  says,  the  reason  of  the  law  is  this,  be- 

cause a  surrender  is  a  thing  executory,  which  is  exe- 
cuted by  the  subsequent  admittance,  and  nothing  is 
vested  in  the  grantee  before  the  lord  has  admitted 
him,  according  to  the  surrender ;  therefore,  if  at  the 
time  of  the  admittance  the  grantee  be  in  rerum  natura, 
and  able  to  take,  that  will  serve. 

263.  30.  Lord  Ch.  B.  Gilbert  in  his  Treatise  of  Tenures 

observes,  that  this  doctrine  seems  to  be  reasonable, 
and  to  carry  no  inconveniences  with  it ;  for  it  is  not 
like  a  grant  at  common  law ;  for  there,  if  there  be 
nobody  to  take,  the  grant  is  void,  because  the  estate 
must  be  somewhere,  and  the  grant  puts  it  out  of  the 
grantor.  But  in  the  case  of  a  surrender,  there  is  no 
inconvenience  at  all ;  for  the  surrenderee  has  nothing- 
till  admittance,  the  estate  being  in  the  surrenderor. 
But  then  it  seems,  that  if  the  surrenderee  be  not  in 
esse  before  the  admittance,  the  surrender  will  be  void  : 
this  seems  to  be  implied  by  Lord  Coke ;  for  he  says, 
that  if  at  the  time  of  the  admittance  the  grantee  be  in 
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rerum  naturii,  that  will  serve ;  which  implies  that  the 
admittance  is  to  be  made  after  the  usual  manner;  not 
that  the  admittance  shall  be  put  off  till  there  be  such 
a  person  :  for  if  the  person  to  whom  the  surrender  was 
made  should  ever  come  in  esse,  then  the  admittance 
time  would  be  eternally  put  off,  the  old  surrender 
would  stand  good,  and  nobody  be  able  to  dispose  of 
the  copyhold  estate. 

31.  A  surrender  to  an  infant  in  ventre  matris  is  good,  Giib.Ten.264. 
upon  the  same  principle. 

32.  It  was  resolved  in  27  &  28  Eliz.,  that  a  man  Bunting  v. 
may  surrender  a  copyhold  to  the  use  of  his  wife,  be-  4  K'ep?'29.'a. 
cause  the  husband  does  not  make  it  immediately  to  co.  cop.  §  35. 
his  wife,  but  by  two  means,  scil.  by  surrender  of  the 
husband  to  the  lord  to  the  use  of  the  wife,  and  by 
admittance  of  the  lord  to  the  wife,  according  to  the 
surrender. 

33.  A  wife  may  also,  where  the  custom  authorizes  idem. 
it,  surrender  her  copyhold  estate  to  the  use  of  her 
husband. 

34.  Lord  Coke  says,  it  is  not  necessary  that,  upon  ^'i*'"- 
surrenders  of  copyholds,  the  name  of  the  party  to 
whose  use  the  surrender  is  made  be  precisely  set 
down,  if  by  any  manner  of  circumstance  the  grantee 
may  be  certainly  known.  And  therefore  a  surrender 
made  to  the  Lord  Archbishop  of  Canterbury,  or  to 

the  Lord  Mayor  of  London,  or  the  sheriff  of  Norfolk,  Doe  v.  Water. 
without   mentioning   either  their   christian   name    or  am.  i4y."' 
surname,  is  good  enough.     So  the  surrender  to  the 
use  of  the  next  of  blood  of  the  w^ife,  or  brother  or 
sister  of  the  surrenderor,  he  having  but  one  brother  or 
sister,  will  be  good. 

"    35.  A  person  may  also  surrender  his  copyhold  to  via*  Tit.  38. 
the  use  of  his  will. 

36.  By  the  general  custom  of  copyholds,  all  sur-  Presentment. 
renders   made   in   court   must  be   presented   by  the 
homage  or  jury:  and  where  surrenders  are  made  out 
of  court,  they  must  be  presented  at  the  next  court 
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2  Ves.  302.  whicli  is  held  after  such  surrender  is  made :  but  in  some 
manors  more  time  is  allowed  for  presenting  surrenders. 

Giib. Ten. 27«.  37.  It  seems,  that  presentment  of  a  surrender  in 
court  is  only  by  way  of  instruction,  to  give  the  lord 
notice  of  the  surrender.  But  a  presentment  is  not 
of  absolute  necessity :  for  if  the  lord  does  not  require 
a  presentment  to  be  made,  and  proceeds  without  it, 
any  subsequent  act  of  his  which  shows  his  assent  to 
the  surrender,  will  be  sufficient. 

38.  A  surrender  is  good  though  the  surrenderor 
dies  before  it  is  presented,  provided  it  be  presented 
within  the  time  required  by  the  custom.  And  so  it 
is  if  the  persons  to  whom  the  surrender  is  made,  die 
before  presentment. 

39.  Copyhold  lands  were  surrendered  to  two  te- 
nants out  of  court,  who  died  before  presentment.  It 
was  held,  that  the  surrender  was  good,  and  might  be 
presented  at  the  next  court,  by  any  other  copyholder 
of  the  manor. 

Admittance.  40.  Whcu  a  surrcudcr  is  duly  presented  in  court, 

by  the  homage  or  jury,  the  lord,  by  his  steward, 
grants  the  copyhold  which  has  been  surrendered  and 
presented,  to  the  person  to  whose  use  it  was  surren- 
dered, and  thereupon  admits  him  tenant  to  the  copy- 
Tit.  10.  c.  2,  hold ;  and  the  grant  and  admittance  is  entered  on 
the  court-rolls  of  the  manor,  in  the  following  words  : 

41.  "  And  the  said  CD.  being  present  in  court 
in  his  own  proper  person,  prayed  to  be  admitted  te- 
nant to  all  and  singular  the  said  last-mentioned  pre- 
mises, according  to  the  form  and  effect  of  the  said 
surrender :  to  whom  the  lord  of  the  said  manor,  by 
his  said  steward,  granted  seisin  thereof  by  the  rod, 
to  hold  to  him  the  said  CD.  and  his  heirs  for  ever, 
at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  by  the  rents,  duties,  and  services 
therefore  due  and  of  right  accustomed.  And  he  was 
admitted  tenant  thereof  in  form  aforesaid  ;  gave  to  the 
lord  for  a  fine  five  shillings,  and  made  his  fealty." 
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42.  It  has  been  stated  in  Title  X.  Copyhold,  that  c.  2. 
every  copyhold  estate  is  held  by  a  grant  from  the 
lord.     But  in  the  case  of  a  sale  or  descent  of  a  copy- 
hold, no  separate  grant  is  made  to  the  purchaser  or 

heir,    the    grant   being  inserted   in   the    admittance.  4  Rep.  22. 6. 
From  which  it  has  been  held,  that  the  admittance  may 
be  pleaded  by  way  of  grant. 

43.  Lord  Coke  says,  in  admittances  upon  surren-  co.  Cop.  §41. 
ders,  the  lord  to  no  intent  is  reputed  as  owner,  but 

wholly  as  an  instrument;  and  the  party  admitted 
shall  be  subject  to  no  charges  or  incumbrances  of  the 
lord ;  for  he  claims  his  estate  under  the  party  that 
made  the  surrender  ;  and  in  a  plaint  in  the  nature  of  a 
writ  of  entry  in  the  |?er,  he  shall  be  supposed  in  the 
per  by  him,  not  by  the  lord. 

44.  The  acceptance  of  the  new  tenant  by  the  lord,  cab.  Ten.  282; 
constitutes  the  essence  of  an  admission,  all  the  rest  is 

mere  form ;  and  therefore  any  act  of  the  lord  showing 
his  consent  to  the  surrender,  amounts  to  an  implied 
admittance ;  but  still  the  admission  must  be  regularly 
entered  on  the  court-rolls. 

45.  The  mere  acceptance  of  a  surrender  by  the 
steward,  and  the  entry  thereof  in  the  court- rolls,  with 
the  delivery  of  a  copy  of  such  entry  to  the  surrenderee, 
will  not  amount  to  an  admittance. 

46.  A  copyholder  surrendered  out  of  court,  accord-  Rawiinsonr. 
ing  to  the  custom  of  the  manor,  and  the  surrender  was  J^J?!""  ^°^^" 
presented   at  the   next  court,  and  an  entry  thereof 

made  by  the  steward  thus, — Compertum  est  per  homa- 
gium,  S^c. ;  but  there  was  no  admittance. 

It  was  determined,  that  this  entry  on  the  rolls  did 
not  amount  to  an  admittance,  i.  Because  the  ac- 
ceptance of  the  presentment  by  the  steward  from  the 
homage  was  no  more  than  what  he  was  bound  to  do, 
as  being  judge  of  the  court.  11.  Because  the  entry  of 
it  on  the  roll  was  but  an  office  of  duty,  being  but  evi- 
dence to  the  court,  as  also  to  him  to  whose  use  the 
surrender  was  made ;  and  so  was  the  delivery  of  the 


504  r///d  XXXVII.  Alienation  bif  Custom.    C^.i.§  47—51. 

copy  to  the  surrenderee.     But  none  of  these  things 

did  imply  the  consent  of  the  lord  that  the  cestui  que 

use  should  be  admitted  to  have  the  land  according-  to 

the  surrender;  and  all  these  things  together  did  not 

imply  an  admittance  ;  for  all  of  them  might  be  done, 

though  no  admittance  were  in  the  case. 

Tit.  10. c.  4.         47.  It  has  been   stated,   that  the  admittance  of  a 

\>v7Jj:,  East",    tenant  for  life  is  an  admittance  of  the  persons  in  re- 

^^^'  mainder  ;  because  the  estate  for  life  and  the  remainder 

only  constitute  one  estate  of  inheritance. 
2  Term  R.  48.  A  maudamus  will  be  granted  bv  the  Court  of 

King's  Bench  to  compel  the  lord  of  the  manor   to 
admit  a  person,  to  whom  a  copyhold  has  been  sur- 
rendered. 
Who  may  49.  Wc  liavc  sccu  that  in   the   case    of  voluntary 

Tiu'ib.c.  2.      grants  of  copyholds,  every  lord  of  a  manor ^jro  tempore 
may  make  such  grants,   and  admittances  in  conse- 
quence thereof:  but  in  the  case  of  admittances  upon 
surrenders,  this  doctrine  is  carried  still  further,  be- 
1  Inst.  .59. 6.      cause  the  lord  is  only  deemed  an  instrument  to  ad- 
c^c*op44i.    ri^it  the  cestui  que  use,  and  no  more  passes  to  the  lord 
than  is  necessary  to   sei-ve  the  limitation  of  a  use  : 
so  that  no  respect  is  had  to  the  quantity  or  quality  of 
^  .jij  ,c  his  estate  in  the  manor ;  for  whether  it  be  by  right  or 
by  wrong,    admittances  made   by  him  can  never  be 
called  in  question  on  account  of  any  defect  m  his 
title,  because  they  arc  judicial  acts,  which  every  lord 
is  bound  to  do. 
The  admittnnce      50.  As  the  lord   lias   ouly  a  customary  power  to 
i'nglVerr'.'*"  ^ake  admittances,  according  to  the  terms  of  the  sur- 
V^'^V'   I  A,    render,  and  is  nothing  more  than  a  mere  instrument; 

Co.  Cop.  §  4J.  '  o 

it  follows,  that  if  there  be  any  variance  between  the 
admittance  and  the  surrender,  either  in  the  person, 
the  estate,  or  the  tenure,  or  in  any  other  point,  the 
admittance  is  good,  so  far  as  the  lord  has  executed 
his  power;  but  where  he  exceeds  it,  he  acts  without 
authority,  and  therefore  the  excess  is  void. 
Idem.  51.  Thus,  Lord  Coke  says,  if  A,  surrenders  to  the 

4  Rep.  2!'.  "^ 
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use  of  I.  S.  for  life,  and  the  lord  admits  him  in  fee,  an 
estate  for  life  only  passes.  So  if  a  person  surrenders 
without  mentioning-  any  certain  estate ;  because  by 
implication  of  law  an  estate  for  life  only  passes; 
though  the  lord  admits  in  fee,  no  more  passes  than  Vid*  infra, 
the  implication  of  law  will  warrant.  If  a  person  sur- 
renders with  the  reservation  of  a  rent,  and  the  lord 
admits,  not  reserving  any  rent,  or  reserving  a  less  rent 
than  was  reserved  on  the  surrender,  the  admittance 
would  be  wholly  void :  but  if  the  lord  reserved  a 
greater  rent,  then  would  the  reservation  be  void  only 
for  the  surplusage ;  and  the  admittance  so  far  good, 
as  it  agreed  with  the  surrender.  If  a  surrender  was 
made  upon  condition,  and  the  lord  omitted  the  con- 
dition, the  admittance  would  be  wholly  void;  but  if 
the  surrender  was  absolute,  and  the  lord's  admittance 
conditional,  the  condition  would  be  void,  and  the  ad- 
mittance, in  all  other  respects,  good. 

52.  A  surrender  and  admittance,  when  made  pur-  Effect  of  a  siir- 

j  1  ,  c  A^  rf  render  and  ad- 

suant  to  the  custom  oi  the  manor,  operate  as  eriec-  mitunce. 
tually  in  transferring  a  copyhold  estate,  as  a  feoffment 
or  any  other  common  law  assurance  can  operate  in 
transferring  an  estate  of  freehold. 

53.  It  is  laid  down  by  Lord  Coke,  that  a  surrender,  Co.  Cop,  §39. 
where  by  a  subsequent  admittance  the  grant  is  to  re- 
ceive its  perfection  and  confirmation,  is  rather  a  mani- 
festing of  the  grantor's  intention,  than  of  passing  away 

any  interest  in  the  possession ;  for,  till  admittance,  the 
law  takes  notice  of  the  grantor  as  tenant,  and  he  shall 
receive  the  profits  of  the  land  to  his  own  use,  and 
shall  discharge  all  services  due  to  the  lord;  yet  the 
interest  is  in  him  but  scciDulum  quid,  and  not  abso- 
lutely, for  he  cannot  pass  away  the  land  to  any  other, 
or  make  it  subject  to  any  other  incumbrance  than  it 
was  subject  to  at  the  time  of  the  surrender:  neither 
in  the  grantee  is  any  manner  of  interest  invested  be- 
fore admittance ;  for  if  he  enter,  he  is  a  trespasser, 
and  punishable  in  trespass ;    and  if  he  surrender  to 
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the  use  of  another,  the  surrender  is  merely  void,  and 
by  no  matter  e.v  post  facto  can  be  confirmed.  But 
though  the  grantee  hath  but  a  possibility  upon  the 
surrender,  yet  this  is  such  a  possibility  as  is  accom- 
panied v/ith  a  certainty;  for  the  grantee  cannot  pos- 
sibly be  deluded  or  defrauded  of  the  effect  of  his  sur- 
render, and  the  fruits  of  his  grant :  for  if  the  lord 
refuse  to  admit  him,  he  is  compellable  to  do  it  by  a 
subpcEna  in  Chancery;  and  the  grantor's  hands  are 
ever  bound  from  the  disposing  of  the  land  any  other 
way,  and  his  mouth  is  ever  stopped  from  revoking  or 
countermanding  his  surrender. 

54.  This  doctrine  has  been  in  some  degree  altered 
by  determinations,  in  which  it  has  been  established 
that  the  surrender  is  the  substantial  part  of  the  con- 
veyance, and  a  complete  execution  of  the  contract,  as 
between  the  vendor  and  vendee;  that  the  admittance 
must  be  pursuant  to  the  surrender,  and  consequently 
must  relate  to  it ;  but  that  the  estate  of  the  surren- 
deree is  complete  to  many  purposes  before  admittance. 

55.  Thus  Lord  Coke,  in  his  Comment  on  Littleton, 
says,  if  two  joint  tenants  be  of  copyhold  lands  in  fee, 
and  one  out  of  court,  according  to  the  custom,  sur- 
renders his  part  to  the  use  of  his  last  will,  and  devises 
it  to  a  stranger  in  fee,  and  dies,  and  at  the  next  court 
the  surrender  is  presented,  by  the  surrender  and  pre- 
sentment the  jointure  was  severed  ;  for  by  relation  the 
the  state  of  the  land  was  bound  by  the  surrender. 

56.  In  ejectment  a  special  verdict  was  found,  viz. 
a  custom  that  the  tenants  of  the  manor,  having  a  mind 
to  alien,  might  surrender  into  the  hands  of  two  copy- 
holders, &c. :  that  Scott,  being  a  copyholder  in  fee, 
did  surrender,  &c.  to  the  use  of  the  plaintiff  in  fee, 
and  died,  leaving  his  wife,  who  claimed  her  free  bench 
by  the  custom:  that  at  the  next  court  the  surrender 
was  presented,  and  thereupon  the  plaintiff  admitted. 
The  question  was,  whether  the  surrenderee,  or  the 
wife,  for  her  free  bench,  should  have  the  lands. 
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It  was  adjudged  for  the  plaiiitifF:  for  the  wife's 
title  did  not  commence  till  after  the  death  of  the 
husband,  and  then  only  to  those  lands  of  which  he 
died  seised.  But  the  plaintiff's  title  began  by  the 
surrender,  for  the  admittance  related  to  that :  and 
that  the  case  of  the  two  joint  tenants,  1  Inst.  59.  b. 
ruled  this  case. 

57.  In  consequence  of  these  principles,  it  was  re- 
solved in  a  modern  case,  that  where  a  free  copyhold 
was  surrendered  to  a  man  and  his  heirs,  who  died  be- 
fore admittance,  his  widow  was  entitled  to  free  bench. 

58.  Richard  Kent  being  tenant  in  fee  simple  of  the  Vaughanv. 
premises  in  question,  which  were  held  by  copy  of  5  Burr!  2764. 
court-roll  according  to  the  custom  of  the  manor,  but 

not  expressed  to  be  at  the  will  of  the  lord,  contracted 
to  sell  the  same  for  a  valuable  consideration  to  John 
Atkins,  and  surrendered  them  out  of  court  to  the  use 
of  the  said  John  Atkins  and  his  heirs,  who  entered 
into  possession.  John  Atkins  died  without  being  ad- 
mitted, and  before  the  surrender  was  presented,  no 
court  having  been  held  till  after  his  death.  The 
custom  of  the  manor,  with  respect  to  the  widow's 
estate  was,  that  if  the  husband  died  seised,  his  widow 
had  a  right  to  be  admitted  to  the  land  as  her  free 
bench  during  her  widowhood.  The  question  was, 
whether  the  widow  was  entitled  to  free  bench. 

It  was  argued  for  the  heir  at  law  of  John  Atkins 
that  the  custom  under  which  the  widow  claimed,  and 
which  was  free  bench,  was  considered  by  all  authori- 
ties, particularly  Hobart,  181.  as  a  part,  fruit,  or  ex- 
crescence out  of  the  estate  of  her  husband  :  it  was  in 
fact  the  estate  of  the  husband,  which,  for  the  benefit 
of  the  widow,  was  said  to  have  continuance  after  his 
death,  for  a  period  of  time  prescribed  by  the  particular 
customs  of  particular  manors ;  in  some,  during  the 
widow's  life ;  in  others,  during  her  widowhood  only. 
To  have  continuance,  it  must  first  exist ;  but  it  did 
not  exist  till  the  husband  was  a  complete  copyholder ; 
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and  he  was  not  a  complete  copyholder  till,  in  the 
laiifruaofe  of  the  custom,  he  was  seised. 

For  the  true  idea  of  seisin,  resort  must  be  had  to 
the  ancient  system  of  feudal  tenures  :  by  that  system, 
seisin  was  a  technical  expression  to  describe  the  com- 
pletion of  the  investiture  by  which  the  tenant  was 
admitted  into  the  tenure,  and  without  which  no  free- 
hold could  be  constituted  or  pass  :  sciendum  estfeudum 
sine  investiturd  nullo  modo  constitid  posse.  Without  this 
seisin,  nothing  more  than  a  naked  possession  was  ac- 
quired. In  the  conveyance  of  freeholds,  where  it  was 
by  feoffment,  the  investiture  was  completed  by  livery  : 
in  the  conveyance  of  copyholds,  after  surrender,  it  was 
completed  by  admittance.  And  no  case  was  to  be 
found  where  admittance  was  not  deemed  as  necessary 
to  complete  the  investiture  in  the  conveyance  of  a 
copyhold,  as  livery  was  of  a  freehold,  where  it  passed 
by  feoffment ;  or  as  enrolment,  where  it  was  conveyed 
by  bargain  and  sale. 

Upon  these  principles,  therefore,  that  no  estate  of 
this  sort  could  pass  unless  the  investiture  was  com- 
pleted, and  that  the  investiture  could  not  be  com- 
pleted without  admittance,  it  was  insisted  that  John 
Atkins  did  not  die  seised,  and  therefore  that  his  widow 
was  not  within  the  custom  :  that  she  had  no  right  to 
be  admitted  under  it,  and  for  that  reason  could  have 
no  right  to  retain  the  premises  against  the  heir. 

On  the  other  side  it  was  contended  for  the  widow, 
that  if  the  death  of  the  cestui  que  use  before  admittance 
did  not  alter  the  nature  of  the  estate  transferred  by 
the  surrender,  the  widow  must  have  the  same  title  as 
if  the  husband  had  been  admitted :  and  if  the  admit- 
tance had  a  relation  to  the  time  of  the  surrender  in  all 
respects,  and  even  so  far  as  to  defeat  all  mesne  acts 
between  the  surrender  and  the  admittance,  it  would 
follow  that  the  admittance  of  the  heir  must  have  rela- 
tion back  to  the  time  of  the  surrender,  so  as  to  give 
the  cestui  que  use  a  complete  title,  and  to  give  his 
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estate  all  the  incidents  which  would  have  accompanied 
it,  if  they  had  happened  at  the  same  moment ;  and 
consequently  that  the  widow,  who  would  have  been 
entitled  if  they  had  in  fact  so  happened,  should  have 
a  right  to  the  fiction  of  law,  especially  against  the 
heir. 

Lord  Mansfield  delivered  the  opinion  of  the  Court. 
He  said  the  question  was,  whether  the  heir  of  the  sur- 
renderee, who  died  before  admittance,  should  avoid 
the  free  bench,  or  customary  dower  of  the  widow, 
because  he  died  before  admittance.  In  this  case  the 
contract  was  for  a  purchase  and  sale ;  the  surrender 
was  the  substantial  part  of  the  conveyance,  and  a 
complete  execution  of  the  contract,  as  between  the 
vendor  and  vendee.  The  surrender  and  admittance 
were  diff'erent  parts  of  the  same  conveyance  ;  the  for- 
mal effectuated  the  substantial  part,  and  therefore 
must  relate  to  it ;  both  together  made  but  one  con- 
veyance. The  admittance  must  be  pursuant  to  the 
surrender,  and  consequently  must  operate  as  from  the 
date  of  it. 

He  cited  the  case  of  Benson  v.  Scott,  and  the  case  Ante,  §56. 
in  1  Inst.  59.  b.     He  said,  it  was  laid  down  that  the 
lord  was  only  an  instrument:  that  after  admittance  4 Rep. 49. ft. 
the  surrenderee  was  in  by  him  who  made  the  sur- 
render :  that  although  the  surrenderor,  or  the  tenants 
by  whose  hands  the  surrender  was  made,  died,  yet 
presentment  and  admittance   afterwards  was  good : 
and  where  he  to  whose  use  the  surrender  was  made, 
died  before  admittance,  his  heir  should  be  admitted. 
The  true  reason  was  drawn  from  the  context,   and 
given   in   Bacon's   Ab. — ■*'  for  upon   admittance   the  Tit.  copyhoU 
estate  is  in  cestici  que  2(se,  from  the  time  of  the  sur-  ^  '^^  ' 
render,  by  illation.'' 

That  Moore's  case,  Trin.  40  Eliz.  referred  to  by  iRoii.Ab. 
Justice  Newdigate  in  the  case  of  Blunt  v.  Clarke,  was    '''^' 
not  stated,  nor  did  it  appear  what  the  question  was. 
The  proposition  in  Roll's  Ab.  that  the  heir  being  ad- 
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mitted  is  in  by  the  lord,  and  not  by  him  that  made 
the  surrender,  was  contrary  to  truth,  and  to  all  the 
authorities :  the  lord  was  a  mere  instrument,  and 
could  not  vary  from  the  surrender.  And  in  the  same 
case  of  Blunt  v.  Clarke,  reported  afterwards  in  the 
2Sid.  61.  same  book,  Glynn,  Ch,  Just,  says — ''  If  a  man  seised 
of  copyholds  in  borough  english,  surrenders  to  the 
use  of  J.  S.  and  his  heirs,  and  J.  S,  dies  before  admit- 
tance, leaving  two  sons,  the  younger  of  them  shall 
have  the  land,  because  he  is  in  by  descent,  or  at  least 
by  force  of  the  first  surrender,  and  so  in  nature  of  a 
descent." 

That  it  was  said  in  the  Treatise  of  Tenures  ascribed 
to  Lord  Ch.  B.  Gilbert,  and  he  supposed  written  by 
him,  that  this  opinion  seemed  to  be  very  reasonable, 
*'  for  heirs  was  certainly  there  a  word  of  limitation, 
and  not  of  purchase,  and  certainly  there  is  as  much 
reason  to  adjudge  the  heir  in  by  descent  here,  as  there 
is  to  adjudge  an  heir  in  by  descent  where  a  recovery 
was  had  against  the  ancestor,  but  not  executed  till 
after  his  death ;  because  the  use  might  have  vested 
during  the  life  of  the  ancestor ;  and  because  the  exe- 
cution hath  a  retrospect.  And  in  truth,  the  case  of  a 
surrender  is  just  the  same;  for  admittance  might  have 
been  in  the  life  of  the  ancestor,  and  when  it  was  had, 
it  had  a  retrospect." 

That  with  this  reasoning  the  Court  agreed,  and  were 
of  opinion,  that  upon  admittance  the  heir  was  in  by 
descent  from  the  surrenderor,  to  which  the  admittance 
related. 

The  lessor  of  the  plaintiff  in  this  case  was  expressly 
admitted  as  heir.  The  law  cast  the  free  bench  on  the 
widow,  just  as  it  cast  the  descent  upon  the  heir.  The 
admittance  by  relation  made  her  husband  seised  from 
the  date  of  the  surrender. 

There  was  no  rule  better  founded  in  law,  reason, 
and  convenience  than  this, — **  That  all  the  several 
parts  and  ceremonies  necessary  to  complete  a  con- 
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veyance  shall  be  taken  together  as  one  act,  and  ope- 
rate from  the  substantial  part,  by  relation.''  Livery 
related  to  the  feoffment;  enrolment  to  the  bargain 
and  sale;  a  recovery  to  the  deed  which  leads  the 
uses ;  so  admittance  should  relate  to  the  surrender, 
especially  when  it  was  a  sale  for  a  valuable  conside- 
ration, as  in  this  case. 

The  title  was  not  complete  till  admittance,  and  to 
the  lord  it  was  material  in  respect  of  his  fine  ;  but  as 
between  the  parties,  the  vendor  and  vendee,  the  ad- 
mittance was  mere  form.  This  agreement  was  exe- 
cuted, and  the  land  bound  by  the  surrender.  The 
lord  was  compellable  by  mandamus,  or  decree,  to 
admit ;  the  vendor,  his  widow,  his  heir,  and  all  claim- 
ing under  him,  were  concluded  from  saying,  after 
admittance,  that  the  land  did  not  pass  from  the  day 
of  the  surrender.  Upon  this  ground  the  lessor  of  the 
plaintiff  claimed  the  inheritance  whereof  his  brother 
died  seised ;  it  should  not  be  in  his  mouth  to  say, 
aaainst  the  widow,  that  his  brother  did  not  die  seised. 
Judgment  for  the  widow. 

59.  The  doctrine  laid  down  by  Lord  Mansfield  in  Holdfast  v. 
the  preceding  case  has  been  fully  confirmed  by  a  sub-  i  TeiJ^R. 
sequent  determination  of  the  Court  of  King's  Bench, 

in  which  it  was  held,  that  the  title  to  copyhold  lands 
relates  back  from  the  time  of  the  admittance  to  the 
surrender,  as  against  all  persons  but  the  lord  ;  so  that 
the  surrenderee  may  recover  in  ejectment  against  the 
surrenderor,  on  a  demise  laid  between  the  times  of  the 
surrender  and  admittance. 

60.  Copyhold  estates  may  not  only  be  surrendered  surrenders  by 
to  the  use  of  another  person  absolutely,  but  also  upon  I 


way  of  mort- 
gage. 


condition  that  if  the  surrenderor  pay  the  surrenderee  Ji^R^pYu!' 
a  particular  sum  of  money  on  a  given  day,  the  sur- 
render shall  be  void ;  and  in  all  cases  of  this  kind.  Doe  v.  Wroot, 
the  surrenderor  continues  to  be  the  legal  tenant  till 
the  mortgagee  is  admitted. 
61.  It  is  said  by  Lord  Hardwicke,  that  mortgages  2Ves.3oo. 


Skin.  142. 


Doe  V.  Mor- 
gan, infra. 


Fawcett  v, 
Lowther, 
2  Ves.  300. 
Tit.  15.  c.  3. 
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of  copyholds  were  constantly  in  the  following  man- 
ner:— ^A  conditional  surrender  was  made ;  and  if  that 
surrender  was  not  presented,  the  general  custom  of 
the  manor  being  that  it  became  void,  a  new  surrender 
was  made ;  and  the  lord  did  not  become  entitled  to  a 
fine  on  these  surrenders,  because  they  were  only  in- 
tended as  a  pledge  for  securing  the  repayment  of  the 
money  advanced. 

62.  If  the  person  to  whose  use  the  surrender  is 
made  is  admitted,  he  thereby  acquires  the  legal  es- 
tate ;  and  upon  payment  of  the  money,  he  must  sur- 
render back  the  premises  to  the  mortgagor. 

63.  In  the  case  of  a  mortgage  of  a  copyhold,  the 
equity  of  redemption  will  follow  the  custom  as  to  the 
legal  estate,  as  it  does  in  borough  english  lands ; 
which,  if  mortgaged,  the  equity  of  redemption  will 
descend  to  the  youngest  son,  to  whom  the  legal  estate 
would  have  descended. 

64.  Although  a  surrender,  by  way  of  mortgage, 
be  not  presented,  yet  it  will  be  a  lien  on  the  estate 
in  equity ;  and  will  be  good  against  the  assignees  of  a 
bankrupt. 

Q5.  A  mortgagee  of  a  copyhold  will  not  be  allowed 
to  tack  a  judgment  debt  to  that  due  upon  the  mort- 
gage, because  copyholds  are  not  subject  to  an  execu- 
tion upon  a  judgment. 

GQ.  Upon  a  bill  by  the  heir  of  the  mortgagor,  to 
redeem  a  mortgage  of  copyhold  lands,  upon  payment 
of  the  principal  and  interest  due,  the  defendant  in- 
sisted to  have  a  judgment,  which  had  been  assigned 
to  him,  first  satisfied,  before  the  plaintiff  should  be  let 
in  to  redeem. 

Lord  Harcourt  said,  copyhold  lands  were  not  liable 
Tit.  15.  c.  5,  to  a  judgment,  and  therefore  the  judgment  should  not 
be  tacked  to  the  mortgage  in  this  case  ;  but  the  plain- 
tiff should  redeem  upon  payment  of  what  was  due  on 
the  mortgage,  without  satisfying  the  judgment. 

67.  Where  a  third  mortgage  is  made  of  a  copyhold 


Taylor  V. 
Wheeler, 
Tit.  15.  c.  5. 


Tit.  14. 


Cannon  v. 
Pack,  6  Vin. 
Ab.  222. 
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to  the  steward  of  the  manor,  he  shall  not,  by  pur- 
chasing in  the  first  mortgage,  gain  a  priority  over  the 
second ;  because,  as  steward,  he  must  have  had  no- 
tice of  it. 

68.  A.  being  a  copyholder  in  fee,   mortgaged  his  B'-ot^""  v. 
copyhold  by  surrender  to  B.,  who  was  admitted  by  Fit»gib. lis. 
J.  S.  the  steward  of  the  manor.    Afterwards,  A.  mort- 
gaged the  same  copyhold  to  D.,  and  afterwards  to  the 
steward  of  the  manor  himself,  who  then  purchased  in 
the  first  mortgage. 

Lord  King  decreed  that  J.  S.  the  steward,  by  the 
purchase  in  of  the  first  incumbrance,  should  not  post- 
pone the  middle  mortgagee,  but  that  he  should  be 
satisfied  in  order  of  2>riority,  after  the  first  mortgage 
discharged,  since  J.  S.  must  have  had  notice  of  the 
mesne  mortgage  at  the  time  of  the  mortgage  made 
to  him,  he  being  steward  of  the  manor  when  D.  was 
admitted. 

69.  A  mortgagee  who  is  not  in  possession  may  bring  2  Atk.  101. 
his  bill  against  a  mortgagor,  before  admittance,  for  a 
decree  of  foreclosure  ;  and  after  he  has  obtained  such 

a  decree,  may  bring  his  ejectment  for  the  possession 
of  the  mortgaged  premises. 

70.  A  surrender  of  a  copyhold  estate  will  not  de-  a  surrender 
stroy  a  contingent  remainder  limited  thereon,  because  slioya'con'- 
the  legal  freehold,  which  is  in  the  lord,  will  support  ''"?^"'"- 

~  '  'I  l'^* "  mainder.    ■     - 

such  remainder.  tu.  16.  c.e. 

Fearne  Con. 

71.  Thus,  where  copyhold  estates  were  devised  to  Rem.  469. 
A.   for  life,  remainder  to  his  first  and  other  sons  in  Miidmay  v. 
tail,  &c.,  remainder  to  B.  in  fee;  A.  before  he  had  "vern.til! 
any  sons  born,  bought  the  reversion  of  B.,  and  had  it 
surrendered  to  his  (A.'s)  own  use,  thinking  by  that 
means  to  merge  his  estate  for  life,  and  so  destroy  the 
contingent  remainder  to  his  first  and  other  sons. 

It  was  however  agreed,  that  this  surrender  of  the 
reversion  Avould  not  bar  the  son,  because  the  freehold 
and  inheritance  were  in  the  lord ;  for  there  was  not 
the  like  inconvenience  as  in  freehold  estates  at  com- 

VOL.  V.  3  L 


Ten.  244. 


265. 
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mon  law,  in  respect  of  the  contingent  remainders, 
where  there  was  nobody  against  whom  to  bring  a 
precipe. 

72.  Lord  Ch.  B.  Gilbert  says,  "  Copyholder  for 
life,  remainder  to  another  in  fee,  the  first  copyholder 
commits  a  forfeiture,  he  in  remainder  shall  not  enter, 
but  the  lord  shall  hold  it  during  the  life  of  the  first 
copyholder ;  for  copyhold  estates  are  not  like  those 
at  common  law,  for  in  copyhold  cases  the  remainder 
is  to  commence  after  the  death  of  tenant  for  life,  and 
not  after  his  estate  or  interest  is  gone." 

73.  In  a  subsequent  page,  he  says,  "  It  is  made  a 
doubt  whether,  by  the  destruction  of  the  particular 
estate,  the  remainder  that  is  in  contingency  be  de- 
stroyed. As  to  this  point  we  ought  to  distinguish, 
for  it  seems  some  are,  and  some  are  not;  as,  for  ex- 
ample, if  an  estate  be  given  to  a  copyholder  for  life, 
the  remainder  to  the  right  heirs  of  J.  S.,  if  the  tenant 
for  life  die,  living  J.  S.,  there  it  seems  clear  that  the 
remainder  is  destroyed  ;  for  it  cannot  take  effect, 
as  by  the  limitations  it  ought.  But  then,  if  tenant  for 
life  in  that  case  had  committed  a  forfeiture,  or  made 
a  surrender,  and  then,  living  tenant  for  life,  .T.  S.  had 
died,  it  seems  to  be  very  clear  that  his  right  heir 
might  take;  for  his  estate  in  remainder  was  not  to 
take  effect  after  the  determination  of  the  interest  of 
tenant  for  life,  but  after  his  death ;  and  when  that 
happened,  he  was  capable  to  take." 

74.  Where  a  copyhold  has  descended  e.v  parte  ma- 
ternd,  a  surrender  and  re-surrender  will  alter  the  de- 
scent, and  make  them  descendible  to  the  heirs  ex  parte 
patcnid. 

Doe  T.Morgan,     75.  A   pcrsou   bcinc,"  seised  in  fee  of  a  copyhold 

7  Term  Rep.  ^    ^  .       i     i       i     i  -,     i  ,  •  . 

103.  estate,  wlncli  had  descended  to  hmi  e.r  paj^e  matcrna, 

surrendered  it  to  the  use  of  himself  and  his  assigns  for 
life,  remainder  to  the  use  of  such  persons,  and  for  such 
estates,  as  he  should  by  deed  or  will  direct.  He 
afterwards  surrendered  to   the  use  of  a  mortgagee. 


Vid*  Fearne 
CoBt.  R.  471. 


A  surrender 
and  re-sur- 
render alters 
the  descent. 
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in  fee,  who  was  admitted.  The  mortgagor  paid  the 
mortgage  money  ;  and  the  heir  of  the  mortgagee,  who 
was  an  infant,  by  virtue  of  an  order  of  the  Court 
of  Chancery,  surrendered  the  premises  into  the  hands 
of  the  lord,  to  the  use  of  the  mortgagee,  who  was 
admitted. 

Lord  Kenyon  held  this  to  be  like  a  feoffment  and 
re-enfeoffment,  which,  it  had  long  been  settled,  broke 
the  line  of  descent,  and  consequently  the  heir  ea^  parte 
paternd  was  entitled  to  recover. 

76.  The  same  rules  are  adopted  in  the  construction  Construction 


of  surrenders  as  in  that  of  grants  ;  and  therefore,  where  vide  TS2. 
a  particular  thing  is  once  sufficiently  ascertained  by  '^'  ^^' 
some  circumstance  belonging  to  it,  the  addition  of  an 
allegation  mistaken  or  false  respecting  it,  will  not 
frustrate  it ;  but  where  the  surrender  is  in  general 
terms,  there  the  addition  of  a  particular  circumstance 
will  operate  by  way  of  restriction  and  modification  of 
such  surrender. 

77.  Thomas  Earl  of  Strafford  having  several  custo-  Roev.  vemon 
mary  tenements  held  of  the  manor  of  Wakefield,  some  ^^^^^j^^* 
of  which  were  compounded  and  others  uncompound- 

ed,  surrendered  to  the  use  of  his  will  all  and  singular 

the  lands,  tenements,  &c.  whatsoever  in  the  manor, 

which  he  held  of  the  lord  by   copy  of  court-roll,  in 

whose  tenure  or  occupation  soever  the  same  were, 

being  of  the  yearly  rent  to  the  lord  in  the  whole  of 

4/.  \0s.  Ski.,  and  compounded  for.     It  was  held,  that 

the  words  and  compounded  for,  restrained  the  operation 

of  the  surrender  to  that  description  of  copyholds  then 

belonging  to  the  surrenderor,  and  that  the  words  being 

of  the  yearly  rent,  &c.,  which  were  not  referable  to  any  Goodrightv. 

actual  amount  of  the  rents,  either  compounded  or  un-  iTEast.ss. 

compounded,  though  much  nearer  to  the  whole  than 

to  the  compounded  only,  could  not  qualify  or  impugn 

that  restriction. 

78.  The  uses  of  surrenders  are  generally  declared 
in  the  surrender,  which  is  entered  on  the  court-rolls ; 

3  L  2 
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1  Atk.  74.  though  Lord  Hardwicke  held,  there  was  no  necessity 
of  a  declaration  of  uses  of  a  surrender  in  the  court- 
rolls,  and  that  where  the  steward  endorsed  the  uses 
on  the  back  of  the  surrender,  it  was  sufficient.  But 
where  copyholds  are  surrendered  to  trustees,  the  uses 
are  declared  by  a  separate  instrument,  which  is  never 
entered  on  the  court-rolls,  and  in  that  case  the  legal 
estate  remains  in  the  trustees,  copyholds  not  being 
within  the  statute  of  uses. 

79.  The  construction  of  the  uses  declared  on  a  sur- 
render of  a  copyhold  estate  was  not  formerly  so  strict 
as  that  of  a  common  law  conveyance,  especially  where 
there  had  been  a  custom  in  the  manner  of  construing 
surrenders  in  a  particular  manner. 

Co.  Cop.  §49.        80.  Thus,  where  the  surrender  is  o-eneral,  without 

4nep.  29.  6.  ^^ 

Giib.  Ten.  258.  any  words  of  hmitation,  the  surrenderee  will  take  an 
estate  for  life ;  but  if  there  be  a  special  custom  in  a 
manor,  that  the  words  sihi  et  sii'is,  or  sibi  ct  assignatis. 
See.  shall  create  an  estate  of  inheritance,  they  will  be 
allowed  to  have  that  effect. 

Brown V.  Foster,      81.  A  custoui  that  wlicrc  a  copyholder  surrenders 

Cro,  Eliz.  392.  ,  n  ^  •   ,  ^  "^  . 

to  the  use  oi  another,  without  expressing  any  estate, 
the  lord  may  grant  it  in  fee  to  the  person  to  whose  use 
the  surrender  was  made,  was  held  to  be  good  ;  for  the 
interest  of  the  land  being  between  the  lord  and  the 
copyholder,  it  was  not  unreasonable  that  upon  such 
an  uncertainty  the  lord  should  ascertain  it. 
Cop.  §.49.  82.  Lord  Coke  says,  if  a  copyhold  be  surrendered 

to  a  man,  et  scm'ini  sua  harcditabill  dc  co?yorc,  or  to  a 
man,  et  hceredibus  cv  ipso  procreatis,  or  to  a  man  in  frank 
marriage,  with  his  wife,  an  estate  tail  will  pass :  in  the 
first,  without  the  word  heirs;  in  the  second,  without 
the  word  body  ;  and  in  the  third,  without  either. 

83.  It  was  however  resolved,   in  the  reign  of  King 

Cha.  I.  that  an  estate  tail  should  not  arise  by  impli- 

SeagooQv.         catiou,  upon  a  surrender  of  a  copyhold:  as,  where  a 

Cro.  Car. 366.    copyholdcr  Surrendered  to  A.  and  B.,  and  the  longer 

liver  of  them,  and,  for  want  of  issue  of  the  body  of  A.> 
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the  lands  to  remain  to  the  son  of  J.  S.  It  was  re- 
solved, that  A.  had  but  an  estate  for  life,  and  beins:  so 
by  express  limitation,  no  greater  estate  should  arise 
to  him  by  implication. 

84.  In  the  case  of  Fishery.  Wiofs:,  Justice  Gould  iPWms.  h. 

Tit.  32.  c.  21. 

said,  that  surrenders  of  copyhold  lands  to  uses  shall 
have  the  same  favourable  construction  as  wills,  and 
are  not  to  be  tied  up  to  the  strict  rules  of  the  com- 
mon law,  but  expounded  according  to  the  intent  of 
the  party. 

This  principle  was  opposed  by  Lord  Holt,  who 
held,  that  surrenders  of  copyholds  must  be  governed 
by  the  same  rules  as  conveyances  at  common  law.  In 
the  case  of  Idle  v.  Cook,  which  arose  a  few  years  after,  i  p.  Wms.  70. 
Lord  Holt  and  the  other  Judges  appear  to  have  agreed  1144.  ''^'"* 
in  opinion,  that  the  construction  of  a  surrender  ought 
to  be  the  same  as  that  of  a  feoffment  or  any  other 
deed  ;  and  Justice  Powell  said,  "We  have  gone  too 
far  already  in  helping  the  intention  of  the  parties,  in 
construction  of  limitations,  and  have  made  estates  so 
uncertain,  that  lawyers  do  not  know  how  to  advise 
purchasers.   I  cannot  consent  to  carry  it  any  further." 

85.  This    doctrine  has   been   confirmed  by   Lord  2Atk.  lei. 

3  — — 12. 
Hardwicke,  who  has  said,  that  surrenders  of  copyholds 

are  to  be  construed  as  deeds  and  conveyances  at  com- 
mon law,  and  not  as  a  will. 

86.  In  the  construction  of  surrenders,  the  word  or 
will  be  construed  andy  if  necessary  to  effectuate  the 
intention  of  the  parties. 

87.  A  person  surrendered  a  copyhold  to  the  use  of  Wright  r. 
himself  for  life;  and  from  and  after  his  decease,  to  the  3T>fm  r. 
use  of  his  wife  during  her  widowhood ;  and  after  his  ^'^' 
decease,  and  upon  the  marriage  of  his  wife,  then  to  the 

use  and  behoof  of  William  Wallis,  for  his  natural  life, 
and  from  and  after  his  decease,  to  the  use  of  the  issue 
of  his  body  lawfully  to  be  begotten ;  with  a  proviso, 
that  in  case  W.  Wallis  should  die  in  the  lifetime  of  the 
surrenderor,  or  without  issue  of  his  body,  then  all  the 
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surrendered  premises  should  go  to  the  right  heirs  of 
the  surrenderor  for  ever.  W.  Wallis  died  in  the  life- 
time of  the  surrenderor,  leaving  issue,  who  brought  an 
ejectment;  and  the  question  was,  whether  they  were 
entitled  to  this  copyhold. 

Lord  Kenyon  said,  the  questions  were.  What  was 
the  intention  of  the  parties  to  the  surrender  ?  whe- 
ther they  had  expressed  it  in  legal  terms  ?  and  if  so, 
whether  any  rule  of  law  would  be  violated  in  giving 
effect  to  it  ?  There  was  no  doubt  but  that  a  surrender 
was  considered  as  a  common  law  conveyance,  and  was 
not  entitled  to  the  same  favourable  construction  as  a 
will ;  and  therefore,  unless  the  surrenderor  had  used 
the  language  which  would  confer  a  legal  estate,  it 
could  not  be  conferred.  In  deeds,  certain  legal 
phrases  must  be  used  in  order  to  create  certain  estates, 
as  the  word  heirs,  to  create  a  fee,  and  heirs  of  the  body, 
to  create  an  estate  tail.  But  beyond  that,  he  would 
say  with  Lord  Ilardwicke,  that  there  was  no  magic  in 
particular  words,  further  than  as  they  showed  the  in- 
tention of  the  parties.  Now  here  it  was  impossible 
to  entertain  any  doubt.  S.  B.  surrendered  the  estate 
to  the  use  of  himself  for  life,  then  to  his  wife  during 
widowhood ;  then,  that  is,  in  case  her  estate  for  life 
was  put  an  end  to  by  doing  this  act,  which  he  meant 
to  guard  against,  to  her  son  W.  Wallis  for  life ;  and 
after  his  decease,  to  the  issue  of  his  body.  Therefore 
he  could  not  accede  to  what  was  said  by  the  defen- 
dant's counsel,  that  this  was  a  contingent  remainder  in 
W.  Wallis;  for  it  was  vested,  though  he  cautiously 
avoided  saying  what  the  limitation  to  his  issue  was. 
The  surrender  then  proceeded  to  state  a  proviso,  that 
in  case  W.  Wallis  should  die  in  the  lifetime  of  the  sur- 
renderor, or  without  issue  of  his  body,  the  estate 
should  go  to  the  right  heirs  of  the  surrenderor,  and 
here  the  question  arose  on  the  word  or ;  there  was  no 
doubt  of  the  intention  of  the  parties,  and  where  sense 
required  it,  there  were  many  cases  to  show,  that  the 
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Court  might  construe  the  word  or  into  and,  and  and  2Stra.  1175. 
into  or,  in  order  to  effectuate  the  intention  of  the  par- 
ties :  here  therefore,  in  order  to  give  effect  to  the  in- 
tention of  the  surrenderor,  the  Court  must  say  that 
when  he  used  the  word  or,  he  meant  and,  and  there 
was  no  case  in  which  any  difference  had  been  made, 
as  to  this  point,  between  a  will  and  a  deed,  when  the 
Court  were  considering  how  the  intention  of  the  parties 
could  be  effected.  Then,  without  deciding  what  in- 
terest the  lessors  of  the  plaintiff  had,  at  all  events,  they 
had  a  sufficient  title  to  maintain  the  ejectment. 

88.  The  rule  established  in  Shelly's  case  takes  place  VideTit.32. 
in  the  construction  of  surrenders  of  copyholds ;  and  Giib.Ten.  270. 
therefore,  where  a  person  surrenders  a  copyhold  to  the  ^'^^ne7  ^' 
use  of  himself  for  life,  remainder  to  another  in.  tail,  re-  'f't-;^2.  c.22. 
mainder  to  his  own  right  heirs,  there  the  heirs  shall 

take  by  descent. 

89.  Mr.  Fearne  observes,  that  in  a  case  noticed  by  Com.  r.  80. 
Atkyns,  upon  a  surrender  of  a  copyhold  to  the  use  of  2  Atk.  loh"  ' 
the  husband  for  life,  then  of  the  wife  for  life,  and  of 

the  heirs  of  the  bodies  of  the  husband  and  wife,  re- 
mainder in  fee  to  the  use  of  the  survivor,  it  is  said 
the  limitation  did  not  vest  an  absolute  estate  tail  in 
the  wife,  who  survived,  but  only  gave  her  an  estate 
tail  after  possibility  of  issue  extinct,  and  that  the  estate 
tail  vested  in  the  person  who  was  heir  of  the  bodies  of 
both  husband    and  wife;    that  the   reasons  for  this 
opinion  were  not  mentioned,  nor  was  it  stated  to  be 
the  resolution  of  the  Court,  nor  did  it  appear  whether 
that  point  entered  the  question  then  before  the  Court, 
and  that  it  was  no  easy  matter  to  account  for  such  an 
opinion.     The  limitation  to  the  heirs  of  the  bodies  of 
the  baron  and  feme  must  either  have  been  executed  in 
the  baron  and  feme  jointly,  as  an  estate  tail  in  posses- 
sion, or  have  vested  in  them  jointly  as  a  remamder, 
unless  it  could  have  been  held  a  contingent  limitation 
to  the  heir  of  both  their  bodies.    In  neither  of  the  two 
first  cases  could  the  wife  be  tenant  in  tail  after  possi 
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bility  of  issue  extinct,  so  long  as  any  issue  of  her  body 
by  her  deceased  husband  was  living ;  and  if  there  was 
any  such  issue  then  living,  it  could  not  vest  in  Such 

1  Ins*.  27. 6.  issue  till  her  death.  In  the  third  case,  she  could  take 
no  estate  tail  at  all,  and  consequently,  could  not  be 
tenant  in  tail  after  possibility  of  issue  extinct;  the 
only  cases  in  which  she  could  be  tenant  in  tail  after 
possibility  of  issue  extinct  were  those  two,  in  which 
it  was  impossible  there  should  then  be  any  such  per- 
son as  the  heir  of  both  their  bodies.  The  question 
being  upon  a  surrender  of  a  copyhold,  made  no  dif- 
ference in  the  construction,  as  it  was  agreed  in  the 
same  case  that  surrenders  of  copyholds  should  be  con- 
strued in  the  same  manner  as  conveyances  at  common 
law.  Now,  under  a  similar  limitation  at  common  law, 
he  apprehended,  the  husband  and  wife  taking  distinct 
and  successive  estates  for  life,  the  joint  limitation  to 
the  heirs  of  their  bodies  would  not  have  been  exe- 
cuted in  them  in  possession,  but  would  have  been 

Tit. 32. c. 22.  vested  in  them  jointly  as  a  remainder  in  tail ;  that  this 
remainder  surviving  to  the  wife  upon  the  decease  of 
her  husband,  would  have  merged  her  estate  for  life, 
so  as  to  make  her  tenant  in  tail  in  possession;  but 
she  having  had  no  issue  by  her  deceased  husband,  or 
such  issue  being  then  extinct,  would  thereby  have 
become  only  tenant  in  tail  after  possibility  of  issue 
extinct. 

Roe  V.  Aistrop,       90.  Charlcs  Aistrop  the  father  being  seised  in  fee  of 

1228?  *  ^  freehold  estate,  and  also  of  the  premises  in  question, 

being  copyhold  of  inheritance,  descendible  to  the 
youngest  son,  settled  his  freehold  previous  to  his  mar- 
riage to  the  use  of  himself  and  Ann  his  intended  wife 
for  their  lives  and  the  life  of  the  survivor,  and  after 
their  decease,  to  the  use  of  the  heirs  of  the  body  of 
the  said  Charles  on  the  body  of  the  said  Ann  to  be  be- 
gotten, with  remainder  to  his  own  right  heirs;  and 
also  covenanted  to  surrender  his  copyhold  **  to  the 
use  of  himself  and  his  said  intended  wife,  and  the  heirs 
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of  their  two  bodies  to  be  begotten,  in  like  manner, 
and  to  the  same  uses,  as  the  freehold  lands  and  tene- 
ments therein  before  mentioned  were  settled  and  con- 
veyed." i. 

The  copyhold  was  surrendered  to  the  use  of  the  hus- 
band and  wife  for  their  lives,  and  the  life  of  the  sur- 
vivor ;  and  after  their  several  deceases,  to  the  use  of 
the  heirs  of  their  two  bodies  lawfully  begotten  or  to  be 
begotten;  and  for  want  of  such  issue,  to  the  husband, 
his  heirs  and  assigns  for  ever.  The  husband  and  wife 
were  admitted  accordingly,  and  died,  leaving  issue 
two  sons.  The  question  was,  to  which  of  the  sons  the 
copyhold  went. 

Lord  Chief  Justice  De  Grey  said,  it  was  a  mighty 
clear  case.  There  was  reason  indeed  to  suppose  that 
the  parties  might  not  mean  the  two  estates  to  go  in 
a  different  channel;  but  this  was  only  a  supposition; 
and  if  certain,  still  as  this  was  a  legal  estate,  it  was 
not  in  the  power  of  the  parties  to  alter  the  legal 
course  of  descent.  It  was  an  estate  executed,  and 
seemed  to  be  an  estate  tail  in  the  father  and  mother. 
Had  it  been  executory  and  upon  articles,  then,  ac- 
cording to  Lord  Hardwicke's  doctrine  in  the  case  of 
Roberts  v.  Kingley,  the  Court  might  have  considered  Tit.  32.  c.  22. 
the  word  heir  as  a  word  of  purchase,  but  in  the  pre- 
sent case,  it  was  impossible. 

Sir  W.  Blackstone  said  he  thought  the  freehold  was 
clearly  vested  in  the  father  only,  in  special  tail ;  the 
copyhold  in  both  father  and  mother :  so  far  there  was 
a  difference  made  in  the  outset,  notwithstanding  the 
words  "  in  like  manner,"  kc.  But  he  conceived  there 
appeared  no  intention  in  favour  of  either  son  exclu- 
sively, they  were  left  to  the  disposition  of  the  law. 
The  heir  was  intended  to  succeed,  but  who  that  heir 
should  be,  must  be  left  to  the  legal  course  of  descent. 
In  the  freehold,  it  was  the  eldest  son ;  in  the  copyhold, 
the  youngest;  and  had  there  been  only  two  daughters, 
both  would  have  succeeded  in  both.     ''  In  like  man- 
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ner,"  &c.  only  meant  that  both  estates  should  be  en- 
tailed. Judgment  for  the  youngest  son. 
Cont.  Rem.  84.  91.  Mr.  Feame  has  observed  on  this  case,  that  it 
related  to  an  actual  legal  settlement  before  marriage, 
in  respect  of  the  freeholds,  and  therefore  the  limita- 
tion of  those  lands  was  not  open  to  the  construction 
of  articles,  to  be  carried  into  strict  settlement ;  and  the 
settlement  of  the  copyholds,  though  resting  on  the  co- 
venant for  surrender,  seemed  intimately  blended  with 
that  of  the  freehold,  as  part  of  one  and  the  same  set- 
tlement. Besides  that  the  limitations  of  the  surrender 
agreed  upon  were  expressly  referred  to  the  same  man- 
ner and  uses  as  the  freeholds  were  settled,  and  there- 
fore could  not,  consistently  with  the  express  terms  of 
such  a  stipulation,  be  limited  in  strict  settlement  on 
the  issue,  as  purchasers,  when  the  settlement  of  the 
freeholds  gave  an  estate  tail  to  the  parent.  And  there 
was  no  other  construction  by  which  the  descent  of  the 
lands  to  the  youngest  son  could  be  avoided.  This 
took  it  out  of  the  authority  of  the  cases  where  mar- 
Tit.  32.  c.  22.  nage  articles  were  carried  into  execution  by  way  of 
strict  settlement ;  and  accounted  for  the  distinction, 
by  the  Chief  Justice,  between  this  case,  as  of  an  estate 
executed,  and  one  executory  on  articles. 
Feame,  Cont.  92.  Whcrc  an  cstatc  for  life  is  limited,  either  to  the 
father  or  mother  only,  and  the  subsequent  limitation 
is  to  the  heirs  of  both  their  bodies,  the  construction 
is  the  same  in  regard  to  copyholds  as  to  freeholds : 
Tit.  32.  C.22.  namely,  the  subsequent  limitation  does  not  vest  in  the 
ancestor  taking  the  estate  for  life,  but  is  a  contingent 
remainder  to  the  heirs  of  the  bodies  of  both  father  and 
mother. 
Lane  V.  Pannei,  93.  A  pcrsou  Surrendered  copyhold  lands  to  the 
238.  "  *  use  of  D.  and  of  the  wife  of  A.  for  their  lives,  and  af- 
terwards to  the  use  of  the  heirs  of  the  bodies  of  A.  and^ 
his  wife. 

Upon  a  question  in  ejectment,  whether  this  subse- 
quent limitation  to  the  heirs  of  the  body  of  A.  and  his 


Rem.  85. 
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wife,  vested  an  estate  tail  in  the  wife  of  A.,  it  was  held 
that  it  did  not,  but  was  a  contingent  remainder  to  the 
heirs  of  both  their  bodies. 

94.  John  Robinson  surrendered  a  copyhold  estate,  Frogmoiton  v. 

.  Wharrey, 

ad  opus  et  usum  Marie  Arnall  quam  in  uxorem  ducere  2 Biack. r. 
intendit,  et  hceredibus  eorum  duorum  corponim  legitime  '^^' 
procreatis,  et  pro  defectu  talis  exitus,  ad  opus  et  usum 
rectorum  hceredum  pi'cBdicti  Johanuis  Robinson.  Mary 
Arnall  was  admitted,  tenendum  sibi  et  haredibus  eorum 
duorum  corporum  legitimh  procreatis,  remainder  to  the 
right  heirs  of  John  Robinson.  The  Court  of  Common 
Pleas  was  of  opinion  that  the  wife  took  only  an  estate 
for  life,  with  a  contingent  remainder  to  the  heirs  of  the 
bodies  of  the  husband  and  wife. 

95.  In  a  case  in  30  Eliz.  Lord  Coke  held  that  where  Alien  v. 

a  person  surrendered  a  copyhold  to  the  use  of  himself  1  L^on'^.'ioi. 

for  life,  remainder  to  another  in  tail,  remainder  to  the 

right  heirs  of  the  surrenderor,  there  his  heirs  should 

be  in  by  descent ;  contrary  where  the  surrenderor  had 

not  an  estate  for  life  or  in  tail  limited  to  him ;  for  there 

his  heir  should  enter  as  a  purchaser :  as  if  such  use  had 

been  limited  to  the  right  heirs  of  a  stranger,  which 

was  contrary  to  the  rule  in  freeholds  ;  for  in  that  case 

where  the  estate  moves  from  the  grantor,  the  ultimate  Tit.  11.  c.  4. 

limitation  to  his  heirs   general,  though  the  ancestor 

takes  no   preceding  freehold,  will  be  a  reversion  in 

him,  and  part  of  the  old  estate,  and  the  heir  will  take 

it  by  descent. 

96.  The  only  ground  (says  Mr.  Fearne)  upon  which  cont.  Rem.  87. 
Lord  Coke's  opinion  in  the  preceding  case  can  be 
accounted  for,  is,  the  supposition  that  an  entire  new 

estate  was  created,  and  derived  under  the  uses  of  the  ' 

surrender,  throughout  the  whole  of  them;  and  that 

no  estate  taken  under  those  uses  was  any  part  of  the 

old  estate:  but  that  this  notion  had  been  entirely  ex-  cub.Ten.272. 

ploded  by  modern  decisions. 

97.  B.  North  surrendered  a  copyhold,  to  the  use  Roev.crif- 
of  himself  and  his  heirs,  till  the  solemnization  of  his  1952. 


Title  XXXVII.  Alienation  by  Custom.  Ch.  i.  §98— 101. 

marriage,  then  to  the  use  of  himself  for  life,  remainder 
to  his  wife  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  children  of 
the  marriage,  in  such  manner  as  B.  North  should  ap- 
point ;  in  default  of  appointment,  to  the  heirs  of  the 
body  of  B.  North  by  his  intended  wife,  and  in  default 
of  such  issue,  to  the  said  B.  North,  his  heirs  and 
assigns  for  ever. 

Lord  Mansfield  held  that  though  B.  North  had 
limited  the  reversion  in  fee  to  himself,  yet  the  words 
did  not  operate ;  for  the  use  resulted  by  operation  of 
law.  And  all  the  Judges  agreed  that  after  the  sur- 
render to  the  uses  of  the  settlement,  the  reversion 
still  continued  in  the  husband  ;  and  that  no  alteration 
or  change  of  estate  happened  in  this  case. 

98.  It  has  been  sometimes  doubted,  whether  limi- 
tations in  the  nature  of  springing  and  shifting  uses  are 
good,  in  surrenders  of  copyholds.  But  this  doubt 
appears  to  have  been  removed  by  Mr.  Sanders,  in  a 
tract,  entitled — "  Surrenders  of  Copyhold  Property 
considered  with  reference  to  future  and  Springing 
Uses."  In  which  it  is  shown  that  powers,  together 
with  springing  and  shifting  uses,  may  be  created  in 
declarations  of  uses  of  the  surrenders  of  copyholds,  as 
well  as  in  conveyances  of  freehold  estates. 

99.  It  has  been  long  settled  that  a  court  of  equity 
will  supply  the  want  of  a  surrender  of  a  copyhold 
estate,  in  favour  of  a  purchaser  for  a  valuable  con- 
sideration, against  the  party  who  ought  to  make  the 
surrender,  and  also  against  his  heir. 

100.  A.  contracted  with  B.  for  the  purchase  of  a 
copyhold  estate,  and  paid  the  purchase  money,  and 
B.  agreed  to  surrender  the  premises  at  the  next  court, 
but  died  before  a  court  was  held,  or  any  surrender 
made.  Upon  a  bill  in  Chancery  by  the  purchaser 
against  the  heir,  the  Court  decreed  that  he  should 
surrender  the  premises  as  soon  as  he  came  of  age. 

101.  A  mortgagee  being  a  purchaser  j)ro  tanto,  a 
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surrender  of  a  copyhold  will  also  be  supplied  in  his 
favour,  by  the  Court  of  Chancery ;  even  against  a  pur- 
chaser who  has  been  admitted. 

102.  A.  lent  B.  200/.  on  a  surrender  of  some  copy-  Jennings  r. 
hold  lands,  which  A.  neglected  to  get  presented  at  avlm.cm. 
the  next  court,  by  which  it  became  void.     B.  after-  Je^IJin""^^'* 
wards  sold  the  same  lands  to  J.  S.  who  took  a  sur-  ;,'^'°-.J''"'- 
render,  which  he  presented,  and  was  admitted.     But 

it  appearing  that  he  had  notice  of  A.'s  right,  it  was 
decreed  that  A.'s  defective  surrender  should  be  made  Pattesonv. 
good ;  and  on  an  appeal  to  the  House  of  Lords  the  Finchf272. 
decree  was  affirmed. 

103.  In  the  case  of  a  voluntary  conveyance,  a  court  Vane  v. 
of  equity  will  not  supply  the  defect  of  a  surrender  i  p.  wn's. 
against  the  heir,  unless  he  has  done  something  to  pre-  '^'''^' 
vent  the  acceptance  of  the  surrender. 

104.  An  article  or  agreement  in  writing,  executed  Agreement  to 

n    n  1  1  surrender. 

accordmg  to   the   statute   oi  frauds,   to  surrender  a  Tit.  32.  c  i. 
copyhold  estate,  is  good ;  and  the  person  entering  into 
it,  and  his  heirs,  will  be  bound  by  it  as  fully  as  by  an  2  Freem.  65. 
agreement  to  convey  a  freehold  estate. 


CHAP.  II. 


Hoio  Entails  oj  Copyholds  may  he  barred,  and  Effect  of 

Releases. 


2.  Forfeiture  and  Regrant. 
7.  Recovery  in  the  Manor  Court. 
15.  Docs     not     alter     the     De- 
scent. 
17.  Surrender. 

33.  A  Custom  lo  bar  by  Surren- 
der or  Recovery  is  good. 


2o.  A  Grant  of  th^  Freehold  de- 
stroys an  Estate  Tail. 

30.  How  an  equitable  Entail  may 
be  barred. 

33.  Hoiu  conditional  Fees  are 
barred. 

36.  Effect  of  Releases. 


Section  1. 

It  has  been  stated  that  copj'hold  estates  may  be  en-  Tit.io.e.i. 
tailed,  where  there  is  a  special  custom  to  warrant  it; 
or  rather  that  they  may  be  limited  to  a  person  and  the 


regrant. 
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heirs  of  his  body,  with  a  remainder  over :  and  that  the 
statute  De  donis  conditionalibus  co-operating  with  the 
custom,  will  give  to  such  an  estate  all  the  qualities  of 
an  estate  tail.  In  consequence  of  which  it  has  been 
determined,  that  entails  of  copyholds  may  be  barred 
in  several  ways;  for  otherwise  estates  of  this  kind 
would  be  unalienable,  which  the  law  will  not  allow. 

2.  The  modes  of  barring  entails  of  copyholds  are 
Glib"  Ten.  177.  principally  three  :  First,  by  forfeiture  and  regrant ;  as 

where  a  tenant  in  tail  of  a  copyhold  commits  a  forfei- 
ture, in  consequence  of  which  the  lord  of  the  manor 
seises  it,  and  grants  it  either  to  the  old  tenant  or  to 
another  person,  such  grantee  will  acquire  an  estate  in 
fee  simple. 

3.  Upon  a  trial  at  bar  in  ejectment,  for  lands  held 
of  the  manor  of  Wakefield,  it  was  admitted  that  by 
the  custom  of  that  manor  copyhold  lands  might  be 
entailed,  and  that  the  mode  of  barring  such  entails 
was,  for  the  tenant  in  tail  to  commit  a  forfeiture,  and 
then  the  lord  made  three  proclamations,  after  which 
he  seised  the  copyhold,  and  granted  it  to  the  copy- 
holder in  fee.  Another  custom  to  bar  such  entail  was, 
for  the  tenant  in  tail  to  make  a  surrender  to  a  pur- 
chaser in  fee,  and  then  for  the  purchaser,  intending  to 
bar  the  entail,  and  the  remainders,  to  commit  a  for- 
feiture ;  then  the  lord  to  seise  and  make  three  pro- 
clamations, &c. :  that  thereby  the  issue  in  tail  was 
barred,  though  the  tenant  in  tail  did  not  join ;  and 
this  custom  was  found  by  the  jury  and  allowed  by  the 
Court  to  be  good. 

4.  This  case  is  also  reported  by  Style,  who  men- 
tions that  Lord  Ch.  J.  Roll  said  he  conceived  there 
could  be  no  custom  for  this,  because  the  seisure  for  a 
forfeiture  destroyed  the  copyhold  estate ;  for  it  was  at 
the  lord's  election,  after  the  seisure,  whether  he  would 
grant  the  estate  again  by  copy  of  court-roll  or  not. 
But  this  effect  of  a  forfeiture  is  sanctioned  by  the  au- 
thority of  the  following  case. 
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5.  On  a  trial  at  bar  it  was  ruled  by  the  court  on  Grantham  v. 

.  .  Copley, 

evidence,  that  where  w.  Saville  was  tenant  in  tail  of  2 saund. 422. 

divers  copyholds' in  the  manor  of  Wakefield,  and  made 

a  voluntary  lease  for  21  years,  without  licence  of  the 

lord,   to   commit  a  forfeiture ;   which  was  presented 

in  the  copyhold  court,  and  the  lands  seised  into  the 

hands  of  the  lord,   according  to   the  custom   of  the 

manor;  and  W.  Saville  appointed  the  forfeiture  to  be 

for  the   benefit  of  Arthur  Saville  and  his  heirs.     It 

being  proved  that  there  was  a  custom  to  commit  such 

forfeitures,  on  purpose  to  bar  the  entails  of  copyholds, 

and  to  transfer  the  lands  over  to  any  other  person ; 

although  A.  Saville  was  not  admitted  by  the  lord  in 

the  lifetime  of  W.  Saville,  yet  it  was  held  that  he  had 

a  good  title;  and  the  forfeiture  was  only  in  the  nature 

of  a  surrender,  or  of  a  common  recovery ;  and  the 

lord  could  not  admit  any  other  than  him  to  whom  it 

was  limited  by  the  tenant  so  making  such  a  forfeiture ; 

but  cestui  que  use  after  his  admittance  should  have  it, 

aAd  the  lord  could  not  otherwise  dispose  of  it:  and 

whenever  cestui  que  use  was  admitted,  he  should  avoid 

all  mesne  acts  or  dispositions  made  by  the  lord,  as  he 

should  if  a  surrender  had  been  made  to  his  use,  and 

he   had  afterwards  been  admitted  according  to  the 

surrender. 

6.  This  custom  of  barring  entails  of  copyholds  by 
forfeiture   and  regrant  is  said  to  be  peculiar  to   the 
manor  of  Wakefield.     But  Mr.  Serjeant  Williams  ob- 
serves, "  It  should  seem  that  if  there  was  a  custom  2Saund. 
in  any  other  manor,  of  barring  an  entail  of  a  copy-  2Tes.'604.' 
hold  i3y  forfeiture  and  regrant,  it  would  be  good  ;  for 

what  is  a  good  custom  in  one  manor,  must  necessarily 
be  so  in  another." 

7.  The  second  mode  of  barring  entails  of  copyholds  Recovery  in 

J     J  the  manor 

is  by  a  species  of  common  recovery,   groundea  on  court. 
what  Littleton  says,  (§  7G.)  that  plaints  in  the  nature 
of  writs  of  assize  at  common  law,  will  lie  in  the  lord's 
court,  upon  which  a  recovery  might  be  suffered. 
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8.  Thus  in  23  and  24  Eliz.  it  was  adjudged  by  the 
Court  of  Common  Pleas,  that  where,  by  the  custom 
of  the  manor,  plaints  had  been  made  in  the  court  of 
the  manor,  in  the  nature  of  real  actions,  against  the 
tenant  in  tail,  (admitting  that  copyhold  land  might 
be  entailed)  it  should  be  a  discontinuance,  and  should 
toll  the  entry  of  the  heir  in  tail.  For  inasmuch  as 
plaints  in  the  nature  of  real  actions  were  warranted 
by  the  custom,  it  was  an  incident  which  the  law  an- 
nexed to  the  custom,  that  such  a  recovery  should 
make  a  discontinuance. 

9.  This  determination  only  says  that  a  recovery  in 
the  lord's  court  shall  operate  as  a  discontinuance,  and 
take  away  the  entry  of  the  heir.  And  Lord  Ch.  B. 
Gilbert  observes,  that  a  recovery  with  voucher  does 
not,  of  common  right,  bar  the  entail  of  a  copyhold ; 
but  that,  as  to  the  entailing  of  them,  custom  is  re- 
quisite ;  so,  without  custom,  the  entail  cannot  be  cut 
off.  The  reasons  are,  because  without  an  intended 
recompense  in  value,  no  recovery  shall  bind,  and  the 
surrenderee  comes  in  in  the  post  by  the  lord,  and  is 
not  in  in  the  per  by  the  party ;  and  so  no  warranty  can 
be  annexed  to  the  copyholder's  estate.  Besides,  they 
have  only  an  estate  at  will,  to  which  no  warranty  can 
be  annexed  of  common  right ;  for  no  estate  less  than 
a  freehold  is  capable  by  common  right  of  having  a 
warranty  annexed  to  it.  And  accordingly  it  v/as  ad- 
judged in  Clun's  case ;  and  all  the  Judges  held  that 
the  recovery  did  not  bind  without  a  custom.  But 
there  is  a  qucere^  whether  judgment  was  given  for  the 
plaintiff  upon  the  principal  matter  or  not;  for  it 
seemed  to  have  been  a  discontinuance,  and  then  the 
defendant's  entry  could  not  be  lawful.  There  were 
two  other  cases  where  this  question  came  in  dispute, 
but  was  not  resolved.  It  was  held  in  the  case  of 
Church  V.  Wyatt,  that  a  recovery  by  custom  might 
bar,  which  implied  that  without  a  custom  it  could 
not  bar.     But  in  the  case  of  Oldcot  v.  Level,  it  was 
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agreed  that  a  recovery  might  be  in  the  court  of  the 
lord,  that  would  bar  a  copyhold ;  and  there  it  was 
said  generally,  and  was  not  put  upon  any  custom. 

10.  The  usual  mode  of  suffering  a  common  reco-  Kgot,  io3. 
very  in  a  copyhold  court  is  thus:  the  tenant  in  tail 
surrenders  it  to  some  other  person,  to  make  him  tenant 

to  the  praecipe,  and  then  a  plaint,  in  the  nature  of  a 
writ  of  entry  in  the  post,  is  brought  against  him,  who 
vouches  the  tenant  in  tail,  and  he  vouches  over  the 
common  vouchee. 

11.  By  the  statute  47  Geo.  Ill,  sess.  2.  c.  8.  it  is 
enacted,  that  it  shall  be  lawful  for  every  person,  not 
being  under  coverture,  and  for  every  feme  covert 
(being  secretly  examined),  to  appoint  an  attorney  or 
attorneys  for  the  purpose  of  surrendering  the  copy- 
hold or  customary  tenements  of  which  a  common  reco- 
very shall  be  proposed  to  be  suffered,  to  make  him 
or  them  tenant  or  tenants  to  the  plaint,  and  also  to 
appoint  any  other  person  or  persons  to  appear  as 
vouchee  or  vouchees  for  suffering  such  recoveries; 
which  sliall  be  as  good  as  if  the  parties  appeared  in 
person, 

12.  It  was  resolved  by  the  Court  of  Common  Pleas,  Keen  v.  Kirby> 
in  27  Cha.  II.,  that  where  a  tenant  for  life  of  a  copy-  2— '32.  ' 
hold  suffered  a  recovery  as  tenant  in  fee,  it  was  no 
forfeiture  of  his  estate ;    for  the  freehold  not  being 
concerned,  and  it  being  in  a  court-baron,  where  there 

is  no  estoppel ;  and  the  lord  who  was  to  take  advan- 
tage of  it,  if  it  were  a  forfeiture,  being  a  party,  it 
was  not  to  be  resembled  to  the  forfeiture  of  a  free 
tenant;  and  that  customary  estates  had  not  such 
accidental  qualities  as  estates  at  common  law,  unless 
by  special  custom. 

13.  A  recovery  upon  a  plaint,  in  the  nature  of  a  4  Rep.  23. 0. 
real  action  against  a  tenant  in  tail,  is  a  discontinuctnce, 

and  takes  away  the  entry  of  the  heir  in  tail. 

14.  If  lands  are  customary  freeholds,  and  pass  by  orirervr. 
surrender  in  a  borough  court,  it  is  said  that  a  reco-  1  Alt'474, 

VOL.  v.  '2  M 
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very  of  such  lands  suffered  in  the  Court  of  Common 
Pleas  may  be  good. 

15.  It  was  resolved  in  a  modern  case,  that  a  reco- 
very of  a  copyhold  has  the  same  effect  as  a  recovery 
of  a  freehold,  with  respect  to  the  descent. 

16.  J.  Younger  being  seised  in  fee  of  freehold  and 
copyholds,  devised  certain  parts  of  his  estate  to  S. 
Atkinson  in  fee,  and  other  parts  to  S.  Atkinson  for 
life,  with  remainder  to  E.  Waterfield  in  tail.  These 
two  estates  afterwards  came  to  C.  Bowker  in  tail, 
one  of  which  she  took  by  purchase,  under  a  limitation 
to  the  daughters  of  E.  Crow,  the  other  by  descent 
under  the  estate  tail  limited  to  E.  Waterfield.  C. 
Bowker  being  so  seised  in  tail  of  the  different  parts 
of  these  estates,  in  different  rights,  suffered  a  com- 
mon recovery,  with  her  husband,  of  the  whole  ;  and 
a  question  arose  on  the  effect  of  that  recovery,  as  to 
the  respective  parts  of  the  estate. 

Lord  Kenyon  said,  it  seemed  to  have  been  admitted 
that  the  case  of  Martin  v.  Strachan  decided  this  case, 
as  far  as  it  went.  According  to  that  case  it  stood 
thus :  the  common  recovery  put  an  end  to  the  estate 
tail ;  the  estate  immediately  afterwards  became  an 
estate  in  fee ;  and  the  party  whose  estate  was  con- 
verted into  a  fee,  if  he  took  the  estate  tail  as  a  pur- 
chaser, must  take  the  fee  as  a  purchaser ;  or  if  he 
took  the  estate  tail  by  descent,  must  take  the  fee  also 
by  descent,  as  from  the  same  ancestor.  A  distinc- 
tion, however,  had  been  taken,  between  the  operation 
of  a  common  recovery  respecting  copyholds,  and  free- 
holds. But  it  would  lead  to  perplexity  if  different 
rules  were  applied  to  different  sorts  of  estates.  Copy- 
hold estates  were  neither  within  the  statute  De  donis, 
nor  that  of  uses ;  neither  were  they  the  subject  of 
entails,  unless  there  was  a  custom  in  the  manor  to 
warrant  it,  which  was  admitted  in  this  case.  It  was 
in  conformity  to  the  rule  respecting  real  estates,  and 
to  prevent  any  estate  being  unalienable,  that  the  same 
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rule  was  adopted  in  the  case  of  copyholds,  as  a  means 
of  unfettering  estates  and  to  prevent  perpetuities. 
And  he  knew  of  no  authorities  which  made  any  dis- 
tinction in  this  respect  between  copyholds  and  free- 
holds :  in  all  other  points,  where  the  lord  of  the  manor 
was  not  prejudiced,  the  same  rule  of  descent  applied 
equally  to  both.  That  this  case  had  been  ingeniously 
argued  on  the  forms  of  a  recovery ;  and  it  had  been 
compared,  as  to  the  copyholds,  to  a  feoffment  and  re- 
feoffment.  But  this  was  by  no  means  like  the  case  of 
a  feoffment  and  re-feoffment,  and  the  Court  could  not 
enter  into  these  forms ;  they  were  perhaps  inexpli- 
cable ;  but  they  must  be  taken  as  a  mere  mode  of 
conveyance  by  a  tenant  in  tail,  and  ought  to  be  so 
considered  in  all  respects :  it  was  so  considered  by 
the  courts  in  Martin  v.  Strachan.  Without,  however, 
wasting  time  in  going  through  the  doctrine  laid  down 
by  Lord  Ch.  J.  Lee  in  that  case,  he  thought  the  Court 
was  bound  to  adopt  the  authority  of  it,  and  apply  it 
to  both  these  species  of  property.  Therefore  that  part 
of  the  estate  which  the  person  who  suffered  the  com- 
mon recovery  took  by  purchase,  must  go  to  the  heir 
ex  parte  paternd ;  and  that  which  she  took  by  descent 
from  the  maternal  ancestor,  to  the  heirs  ex -parte 
mater  na. 

17.  Lord  Coke  says,  if  by  custom  copyholds  may  be  surrender. 
entailed,  the  same  by  like  custom,  by  surrender,  may  ^  ^"^''  ^ '  ' 
be  cut  off;  and  that  it  had  been  so  adjudged.     In  a  Lee  v.  Brown, 
case  in  15  Ja.  the  Court  of  King's  Bench  held,  that  an   °^  *  ^   * 
entail  of  a  copyhold  could  not  be  cut  off  by  surrender, 
unless  it  were  by  special  custom ;  and  directed  the 
jury  to  find  accordingly.     And  it  was  said,  that  to 
maintain  this  custom,  it  ought  to  be  shown  that  a 
formedon  had  been  brought  upon  such  a  surrender, 
and  judgment  given  that  it  did  not  lie;  yet  it  was 
agreed  that  it  was  a  strong  proof  of  a  custom,  that 
they  to  whose  use  such  surrenders  had  been  made, 
had  enjoyed  the  lands  against  the  issue  in  tail. 
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:.  IS.  In  a  case  concerning  lands  held  of  tke  manor 
of  Northail,  in  Essex,  it  was  agreed,  that  whefe  copy- 
hold lands  might  be  entailed,  a  custom  that  a  surren- 
der should  he  a  bar  or  discontinuance  of  siach  estate, 
^was  good. 

■  19.  It  appears  to  have  been  settled  in  some  modem 
cases,  that  a  surrender  by  a  tenant  in  tail  of  a  copy- 
hold will  bar  his  issue,  without  a  special  custom, 
unless  a  special  custom  be  found  that  a  recovery  rs 
necessary. 

20.  A.  being  a  copyholder,  covenanted  by  marriage 
articles  to  surrender  to  trustees,  to  the  use  of  himseJf 
for  life,  remainder  to  his  wife  for  life,  remainder  to 
the  heirs  male  of  his  body,  remainder  to  his  own  right 
heirs.  A.  died  without  having  made  any  surrender, 
leaving  B.  his  son,  and  M.  his  daughter.  B.  surren- 
dered the  copyhold  for  payment  of  his  debts. 

Lord  Harcourt  was  of  opinion,  that  the  copyhold 
being  entailed  by  the  articles,  could  not  afterwards, 
by  a  bare  surrender,  be  defeated,  without  a  particular 
custom  had  been  found  to  warrant  it.  But  this  decree 
was  reversed  by  Lord  Cowper,  who  said,  iYizX  prima 
facie  it  must  be  taken  that  a  surrender  by  such  tenant 
in  tail  will  bind  his  issue,  unless  a  particular  custom 
were  found  that  there  ought  to  have  been  a  recovery. 

21.  In  a  subsequent  case,  three  Judges  against 
Lord  Ch.  J.  Willes,  held,  that  where  copyholds  were 
entailable,  and  the  custom  did  not  prescribe  any 
mode  of  barring  the  entail,  it  might  be  done  by  sur- 
render. But  the  Lord  Ch.  Justice  thought,  that  in 
such  a  case  a  recovery  was  the  proper  mode. 

22.  A  surrender  to  the  use  of  a  will  not  only 
effectuates  the  will,  but  also  operates  as  a  bar  to  an 
estate  tail,  of  which  an  account  will  be  given  in  the 
next  Title. 

23.  A  custom  of  barring  estates  tail  in  copyholds 
by  surrender,  may  subsist  concurrently  with  a  custom 
to  bar  such  estates  by  a  recovery  in  the  lord's  court. 
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24.  In  ejectment  for  a  copyhold  estate,  a  case  was  ^''e""  ^• 
made  for  the  opinion  of  the  Court,  wherein  it  was  i  wiis.  h. 

.  2  Stfa    1197 

stated,  that  within  the  manor  of  Collingham,  where  Doe  v.' 
the  lands  lay,  there  were  two  customs  of  barring  ^TaunT'ezi. 
estates  tail,  which  had  been  used  within  the  said  manor 
time  out  of  mind  ;  one  was  by  common  recovery,  the 
other  by  a  surrender  in  fee  to  a  purchaser.  That 
Edward  Smalley,  on  the  marriage  of  his  son  Robert, 
surrendered  the  premises  to  his  son,  and  Susannah  his 
wife,  and  their  heirs  in  general  tail.  They  had  issue 
Edward  Smalley,  their  son  and  heir,  who  after  their 
deaths  became  tenant  in  tail,  and  surrendered  the 
premises,  according  to  the  custom  of  the  manor,  to 
John  Mills  and  his  heirs  in  fee,  who  dying,  left  Robert 
Mills  his  heir,  and  plaintiff's  lessor.  The  defendant 
was  Henry  Smalley,  son  and  heir  of  Edward  Smalley, 
who  surrendered  the  premises  to  John  Mills  as  afore- 
said. And  whether  the  defendant  Edward  Smalley, 
the  heir  in  tail,  was  barred  by  the  surrender  in  fee, 
where  there  was  also  a  custom  within  the  same  manor 
of  barring  by  recovery,  was  the  question. 

After  two  arguments,  it  was  unanimously  resolved 
by  the  Court,  that  the  heir  in  tail  was  barred. 

Lord  Ch.  J.  Lee. — "  It  has  been  said  at  the  bar, 
that  a  custom  in  a  manor  to  bar  a  tail  by  surrender, 
ought  only  to  be  allowed  e.v  necessitate^  i.  e.  when  in 
the  same  manor  there  is  no  usage  to  bar  by  a  recovery. 
There  is,  indeed,  great  diversity  in  the  books  as  to 
barring  copyhold  entails,  but  in  none  of  them  can  I 
find  any  case  to  warrant  the  distinction.  The  latter 
opinion  of  judges  is,  that  in  manor  courts,  where  a 
real  action  can  be  brought,  a  recovery  in  such  court 
will  be  a  good  bar.  I  own  I  can  see  no  reason  why 
the  custom  to  bar  by  surrender  should  not  be  good. 
But  it  is  objected  to  barring  entailed  copyholds  by 
recovery;  for  recompense  in  value  does  not  extend  to 
copyholds,  the  issue  in  tail  of  copyholds  not  being 
barred  in  respect  of  the  recovery  in  value ;  but  to 
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prevent  the  inconvenience  of  perpetuities,  these  two 
customs  may  well  stand  together,  and  are  but  dif- 
ferent ways  of  barring  the  entail ;  and  I  think  the 
surrender  the  best." 

Chappie,  Just,  to  the  same  effect. — "  And  the 
customs  must  be  taken  to  be  both  coeval ;  we  cannot 
say  which  is  prior ;  they  seem  equally  convenient,  to 
prevent  perpetuities." 

Wright,  Just.—'*  It  seems  to  be  agreed  by  the 
counsel  on  both  sides,  that  an  entail  of  a  copyhold 
may  be  barred  by  a  recovery,  or  by  a  surrender  in 
fee,  within  a  manor,  where  there  is  no  custom  for 
barring  by  recovery ;  but  it  is  insisted  on  one  side, 
that  these  two  customs  cannot  stand  together.  It  has 
been  a  controverted  question,  since  I  attended  this 
bar,  whether  copyholds  could  be  entailed ;  it  is  now 
at  this  day  said  they  may,  by  custom  co-operating 
with  the  statute  De  donis ;  but  this  is  quite  new  to 
me.  The  statute  De  donis  created  no  new  estate. 
Copyholders  are  no  more  than  tenants  at  will;  and  it 
is  by  the  will  of  the  lord,  and  his  mere  consent  only, 
that  they  are  permitted  to  limit  their  copyholds  in 
this  or  that  way,  either  by  surrender,  or  as  the  custom 
happens  to  be.  And  surely  the  lord,  who  of  his 
mere  will  permits  a  limitation  to  I.  S.  and  the  heirs 
of  his  body,  may  permit  I.  S.  to  alien  the  same  by 
surrender.  Nobody  ever  thought  that  copyholds  were 
within  the  statute  De  donis.  Barring  entails  in  copy- 
holds has  been  much  talked  of,  but  I  think  there  is  no 
such  thing :  it  is  only  a  way  invented  and  permitted 
by  the  lord,  to  get  rid  of  the  entail ;  the  true  reason 
of  the  issue  in  tail  being  barred  is  the  recovery  over  in 
value  ;  now  there  can  be  no  such  thing  in  a  copyhold. 
I  think  the  surrender  is  the  better  way,  if  the  lord 
permits  it,  because  cheaper." 

Denison,  Just. — "  Nothing  more  clear  than  that 
tenant  in  tail  of  a  copyhold  may  bar  his  issue  by  sur- 
render ;  and  where  there  may  be  a  real  action,  ther^ 


Title  XXXVII.  Alienation  by  Custom.  Ch.  ii.  ^  25—27.  535 

may  be  a  recovery.     These  are  only  two  different  iinst.co.6. 
conveyances :  and   it  might  as  well  be  said  that  at 
common  law,  where  there  is  a  fine,  that  will  bar  the 
issue  as  well  as  the  recovery,  therefore  one  of  them 
must  be  void.     A  surrender,   I  think,  is  a  more  na- 
tural way  of  conveying  copyholds  than  a  recovery,  Doev.Truby, 
and  I  cannot  see  any  use  a  recovery  is  of,  but  only  to  944.^5.  p.  * 
create  greater  expense." 

25.  A  grant  of  the  freehold  of  a  copyhold  estate,  to  a  grant  of  the 
a  person  having  an  estate  tail  m  such  copyhold,  will  destroys  au 
operate  so  as  to  extinguish  and  destroy  the  estate  tail. 

26.  A  person  being  tenant  in  tail  male  of  a  copy-  Parker  v. 
hold  estate,  remainder  to  himself  in  fee,  purchased  ivem.  393— 
the  freehold  of  the  copyhold  from  the  lord,  and  then  2Ca.inCha. 
sold  the  land.     The  Court  was  of  opinion,  that  the 
purchaser  of  the   freehold  should   attract  the   other 
estate,  which  was  but  at  will.     And  after  taking  time 

to  consider  of  it,  decreed  accordingly,  that  the  pur- 
chaser should  enjoy  against  the  issue  in  tail. 

27 .  A  copyholder  in  tail  accepted  a  grant  from  the  Dunn  v. 
lord  of  the  manor  of  the  freehold  and  fee  simple  of  3  p.^wms.  9. 
the  land,  to  him  and  his  heirs,  and  died  indebted  by 

bond,  wherein  his  heirs  were  bound.  On  a  bill 
brought  by  the  bond  creditor  for  satisfaction  out  of 
the  assets  left  by  the  obligor,  the  question  was  whe- 
ther the  premises  were  assets  by  descent,  and  liable 
to  the  bond. 

Lord  Macclesfield,  after  time  taken  to  consider  of 
it,  thus  delivered  his  opinion  : 

**  Unless  it  be  expressly  found  that  the  custom  of 
the  manor  allows  of  entails,  then  this  is  a  fee  condi- 
tional, and  plainly  merged  by  the  grant  of  the  free- 
hold in  fee :  but  supposing  the  custom  of  the  manor 
does  warrant  entails,  yet  the  copyhold  is  extinguished, 
because  in  the  eye  of  the  law  that  is  but  an  estate  at 
will,  and  must  be  merged  by  the  grant  of  the  freehold. 
The  premises  by  such  grant  are  severed  from  the 
manor,  consequently  the  custom  of  the  manor  cannot 
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corroborate  the  legal  estate  at  will.  The  copyholder 
cannot  hold  of  himself,  and  the  copyhold,  though 
entailed,  is  swallowed  up  in  the  greater  estate  of  the 
freehold  :  and  as  the  tenant,  after  such  time  as  he  took 
the  grant,  did  not  himself  continue  a  copyholder,  so 
his  son,  on  the  descent  of  the  freehold,  is  likewise  no 
copyholder ;  which  may  be  said  from  son  to  son,  a^ 
Injinitiim.  Moreover,  if  the  entail  of  the  copyhold  be 
not  extinguished,  it  will  be  a  perpetuity;  since  the 
only  proper  way  of  barring  the  entail  of  a  copyhold 
is,  by  recovery  in  the  lord's  court:  but  after  such 
severance  as  in  the  present  case,  no  recovery  can  be 
suffered  in  the  lord's  court." 

28.  At  the  end  of  the  above  case  there  is  a  note, 
in  which  it  is  said:  "  If  A.  be  copyholder  in  tail,  re-; 
mainder  to  B.  in  fee,  and  A.  takes  a  grant  of  the  free- 
hold from  the  lord,  to  him  and  his  heirs,  and  dies 
without  issue,  is  not  B.,  in  whom  there  was  once  a 
vested  remainder  in  fee  of  the  copyhold  premises,  en- 
titled to  the  same  ?"  In  answer  to  this  Mr.  Cox  says  : 
**  With  respect  to  the  qu^re  made  in  the  note  above, 
it  seems  that  the  remainder-man  could  have  no  equity 
against  the  tenant  in  tail,  who  had  power  to  bar  the 
remainder,  one  way  or  other,  upon  the  principles  of 
Cann  v.  Cahn,  1  Vem.  480." 

29.  This  doctrine  has  been  confirmed  in  the  follow- 
ing modern  case. 

W.  Murhall  surrendered  a  copyhold  to  the  use  of 
himself  and  his  wife  for  their  lives,  and  the  life  of  the 
survivor,  remainder  to  the  use  of  William,  their  eldest 
son  in  tail,  remainder  to  John,  their  second  son  in 
tail,  remainder  to  his  third  and  other  sons  in  tail. 
W.  Murhall,  the  eldest  son,  died  without  issue ;  John 
and  Thomas  were  the  surviving  sons.  The  Duke  of 
Bridgewater,  who  was  seised  in  fee  of  the  manor,  by 
lease  and  release  granted  the  said  premises  to  the  said 
W.  Murhall  the  elder,  his  heirs  and  assigns  for  ever, 
freed  and  enfranchised  from  all  services.    W.  Murhall 
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died  without  having  disposed  of  the  said  premises,  or 
the  freehold  thereof;  by  which  means  they  descended 
to  John  Murhall,  who  by  his  will  charged  the  same 
with  the  payment  of  his  debts  and  legacies,  and  de- 
vised them  to  T.  Murhall,  his  third  son.  In  this 
manor  no  recoveries  were  suffered,  but  estates  tail 
were  barred  by  surrender. 

The  bill  was  filed  by  legatees  ;  the  Master  reported 
that  the  premises  were  charged  by  the  will,  to  which 
report  exceptions  were  taken. 

Lord  Loughborough  said,  it  was  impossible  that 
any  equity  could  keep  alive  this  entail ;  Thomas  Mur- 
hall, the  third  son  and  next  remainder-man  in  tail, 
never  could  have  had  a  bill  against  his  father,  and 
elder  brother.  No  one  could  have  a  right  against  the 
tenant  in  tail.  The  case  from  Lord  Jeffries  proved  a  Parker  v. 
plain  proposition,  that  where  the  interest  of  the  lord  Ame,^§26. 
of  the  manor  was  united  with  the  copyhold  in  tail, 
there  must  be  a  merger,  for  the  method  of  barring  it 
could  not  exist. 

30.  Where  the  trust  of  a  copyhold  is  entailed,  the  How  an  equi. 

table  entail 

same  mode  of  barring  it  should  be  adopted,  as  if  it  may  be  barred. 
were  a  legal  entail.  This  proposition  may  be  sup- 
ported by  reasoning  analogically  from  the  case  of  an 
equitable  entail  of  freehold  lands ;  and  by  the  au- 
thority of  Lord  Hardwicke,  who,  in  discussing  the 
mode  of  barring  a  conditional  fee  in  a  copyhold,  has 
said,  *'  If  the  estate  had  been  entailed,  it  would  have  9  Mod.  484, 
been  necessary  to  have  barred  the  entail  by  some 
proper  means,  either  by  a  recovery  suffered  in  the 
lord's  court,  if  the  custom  of  the  manor  had  admitted 
it,  or  by  a  surrender.  And  though  the  entail  had  not 
been  of  the  legal,  but  of  the  trust  estate,  all  possible 
endeavours  ought  to  have  been  used  to  have  barred  it 
in  the  ordinary  way.  And  the  rules  of  the  common 
law,  in  regard  to  the  barring  of  such  estate  tail,  ought 
to  have  been  pursued  as  near  as  possible,  according  * 

to  the  case  of  Otway  v..  Hudson."  Ti .  38.c.». 

VOL    V.  -  3  N 
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31.  It  has  been  determined,  that  where  a  tenant  in 
tail  of  the  trust  of  a  copyhold  accepted  a  surrender 
of  the  legal  estate  from  the  trustees,  it  was  a  bar  to 
the  entail,  and  remainders  over. 

32.  John  Grayme  surrendered  certain  copyholds  to 
the  use  of  two  trustees  and  their  heirs^  to  such  uses  as 
he  should  declare  by  his  will ;  and  on  the  same  day 
made  his  will,  and  declared  that  the  trustees  should 
stand  seised  of  the  premises  to  the  use  of  John  Grayme 
son  of  Oliver  Grayme,  for  life,  with  remainder  to  the 
heirs  male  of  his  body,  remainder  to  Oliver  Grayme 
in  the  same  manner.  The  trustees  were  admitted. 
John  Grayme,  the  son  of  Oliver,  became  possessed, 
as  tenant  in  tail,  and  died,  leaving  a  son  John,  who 
also  became  possessed  as  tenant  in  tail ;  when  the 
trustees  surrendered  the  premises  to  the  use  of  the 
said  John  in  fee,  who  was  admitted,  and  died  leaving 
three  daughters. 

The  plaintiff  claimed  as  heir  male  of  Oliver,  by 
reason  of  failure  of  issue  male  of  John.  The  defend- 
ants were  the  daughters  of  John  the  son,  and  claimed 
under  the  surrender  made  by  the  trustees  to  the  use 
of  their  father  in  fee. 

Lord  Apsley  said,  the  acceptance  of  the  surrender, 

and  the  admittance  under  it,  was  evidence  of  an  intent 

to  acquire  a  fee,  and  therefore  a  bar  to  the  entail  in 

equity.     And  dismissed  the  bill,  but  without  costs. 

How  con-  33.  It  has  been  stated,  that  where  the  custom  of  a 

blrr°e?.  "^  "^  Hiauor  docs  not  admit  of  an  entail  of  a  copyhold,  a 

'lit.  lo.c.  1.      surrender  to  the  use  of  a  person  and  the  heirs  of  his 

body,  gives  him  a  conditional  fee.     And  in  that  case 

it  has  been  held,  that  a  surrender  after  issue  had,  will 

bar  the  estate. 

34.  A  surrender  of  copyhold  lands  was  made  within 
the  manor  of  Stevenson,  to  the  use  of  I.  S.  and  the 
heirs  of  his  body  ;  and  after  issue  had,  he  surrendered 
the  same  to  a  stranger. 

It  was  agreed  by  all  the  Justices,  that  this  was  a 
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conditional  fee  at  common  law ;  and,  that  after  issue, 
I.  S.  might  alien  the  lands. 

35.  An  estate  was  limited  to  trustees,  to  the  use  of  Puiieny. 
A.  and  the  heirs  of  her  body ;  she  married  15.     The  yModMa'j. 
lands  were  copyhold,  and  not  capable  by  the  custom 

of  being  entailed,  so  that  no  recovery  could  be  suf- 
fered of  them.  The  husband  and  wife,  by  indenture 
of  bargain  and  sale,  to  lead  the  uses  of  a  recovery, 
declared  that  the  lands  should  be  to  the  use  of  the 
husband  and  his  heirs ;  and  afterwards  suffered  a 
common  recovery  in  the  Court  of  Common  Pleas. 

Lord  Hardwicke  said,  that  taking  this  estate  to  be 
a  fee  simple  conditional  at  common  law,  in  trust  for 
the  wife,  as  it  really  was,  after  the  condition  performed, 
she  might  have  devised  it,  had  she  been  sole,  by  will, 
which  would  have  operated  as  a  good  appointment  of 
the  trust.     Being  a  feme  covert,  she  had  joined  with 
her  husband  in  executing  a  deed  to  make  a  tenant  to 
the  pnwipe,  and  suffering  a  common  recovery  to  the 
use  of  the  husband  and  his  heirs.     Now  it  was  certain 
that  a  feme  covert  might,  by  a  common  recovery, 
convey  her  fee  simple  land,  as  well  as  bar  an  estate 
tail ;  for  she  being  secretly  examined  before  the  reco- 
very was  suffered,  she  was  as  effectually  barred  as 
she  would  be  in  the  case  of  a  fine.     But  besides  this 
deed  and  recovery,  the  husband  and  wife  had  gone 
further ;  they  had  brought  their  bill  in  the  Court  of 
Chancery  against   the   trustees  to    convey  the  legal 
estate,  and  a  decree  had  been  made  for  that  purpose, 
which  he  was  to  suppose  had  been  carried  into  exe- 
cution ;  so  that  all  had  been  done  that  could  be  done 
to  transfer  the  estate  to  the  husband.     And  he  was  of 
opinion  that  it  was  well  tranlerrcd ;  and  he  did  not 
see  how  this  differed  from  the  devise  of  a  trust  copy- 
hold estate,  which  had  always  been  held  good.  Tit. 33.  c.4. 

36.  Although  in  general  a  copyhold  estate  can  only  Effector 
be  aliened  by  surrender  and  admittance,   yet  Lord  TinTt^sy.  a, 
•Coke  says,  where  a  man  hath  but  a  right  to  a  copy- 
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hold,  he  may  release  it  by  deed,  or  by  copy,  to  one 
that  is  admitted  tenant  de  facto. 
Kite  and  37.  A  copyholder  surrendered  his  lands  out  of  court 

^^ueinons       ^^  ^^^  ^^^  ^^  auothcr  and  his  heirs,  upon  certain  con- 
4Rep.  2o.        ditions.     At  the  next  court  the  surrender  was  pre- 
sented, but  in  the  presentment  the  conditions  were 
omitted ;  and  the  person  to  whose  use  the  surrender 
>  was  made  being  dead,  the  lord  by  the  steward,  ac- 

cording to  the  custom,  admitted  his  daughter  and 
heir,  who  entered.  The  person  who  made  the  sur- 
render, by  his  deed,  released  to  the  daughter,  being  in 
possession,  and  afterwards  entered  upon  her :  and  if 
his  entry  was  lawful,  or  not,  was  the  question. 

It  was  adjudged  that  his  entry  was  not  lawful. 
The  great  doubt  was,  if  by  the  said  release  by  deed, 
the  customary  right  of  the  copyholder  was  extinct, 
and  he  who  made  the  surrender  barred  of  his  right : 
and  it  was  objected  that  Littleton  says,  a  copyholder 
cannot  alien  his  land  by  deed,  but  if  he  will  alien,  he 
ought  to  surrender ;  and  that  such  tenants  are  called 
tenants  by  copy,  because  they  have  no  other  evidence 
concerning  their  tenements,  but  the  copies  of  the 
court-rolls;  and  it  was  said  that  that  excludes  all  re- 
leases by  deed,  for  then  they  would  have  other  evi- 
dences than  the  court-rolls.  Also  it  was  said,  that  he 
who  purchases  the  land,  may,  upon  searching  the 
rolls,  be  advised  if  the  title  of  the  land  be  good.  But 
if  a  release  by  deed  should  extinguish  rights,  then  it 
would  be  very  dangerous  to  purchasers,  for  that  does 
not  appear  in  the  rolls.  To  which  it  was  answered 
and  resolved,  that  the  release  in  the  case  at  bar  ex- 
tinguished the  right  of  the  copyholder;  and  their 
reason  was,  because  he  to  whom  the  release  was  made 
\vas  admitted  to  the  tenements  and  copyhold  in  pos- 
session; so  that  a  release  of  the  customary  right  might 
enure  to  him,  and  therefore  the  lord  was  not  at  any 
HuUv.  shar-  prejudice,  for  he  had  his  fine  upon  admittance,  and 
ja.  a(i.'i).  ?.     he  to  whom  the  release  was  made,  was  in  by  title, 
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namely,  by  the  lord's  admittance ;  and  so  the  release 
enured  by  way  of  extmguishment. 

38.  It  was  said  in  the  same  case,  that  if  a  copy-  4  Rep.  25.  t. 
holder  be  ousted  by  tort,  there  his  release  by  deed  to 

the  disseisor,  or  other  wrong-doer,  doth  not  transfer 
his  right,  nor  bar  him,  for  two  reasons:  i.  Because  he 
has  no  customary  estate  upon  which  the  release  of 
the  customary  right  can  enure ;  11.  It  would  be  to  the 
lord's  prejudice,  for  thereby  he  would  lose  his  fine 
and  services :  and  for  these  reasons  the  release  by  deed 
in  such  case  is, utterly  void.  And  this  is  not  against 
any  thing  Littleton  says,  for  he  speaks  of  an  aliena-  §  74. 
tion  by  surrender,  and  that  of  necessity  ought  to  be 
into  the  lord's  hands,  according  to  the  custom.  But 
the  release  in  the  case  at  bar  could  not  be  made  to 
the  lord,  but  to  the  copyhold  tenant  in  possession. 

39.  Lord  Coke  says,  if  a  person  is  ousted  of  his  Co.  Cop.§36. 
copyhold,  and  the  lord  admits  him  who  has  ousted 

the  copyholder,  according  to  the  custom,  a  release 
by  the  person  ousted  will  extinguish  his  right.  But 
if  a  copyholder  makes  a  lease  for  years  of  his  copy- 
hold, he  cannot  by  his  release  pass  the  reversion; 
because  such  release  enures  by  way  of  enlargement  Tit.  32.  c  6-. 
to  transfer  an  interest,  and  not  by  way  of  extinguish- 
ment to  drown  a  right.  The  proper  way  would  be, 
to  surrender  the  reversion  to  the  lord,  and  he  to  gnint 
it  over  to  the  lessee. 

40.  If  two  persons  have  a  copyhold  estate  in  joint  wase  v.  retty, 
tenancy,  and  one  of  them  releases  to  the  other,  this  is  ^^'"'  ^' 
good,  without  any   surrender  or  admittance  of  him 

to  whom  the  release  was  made ;  because  the  first  ad- 
mittance was  of  them  and  every  of  them ;  and  the 
ability  to  release  arose  from  the  first  admittance. 

END    OF    THE    FIFTH    VOLUME. 


B.  Bundey^  Boli'Vourl,  I'lett  StrKt. 
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